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Bén 4n sd: 08/2022/DS-ST
Ngay: 14-3-2022
V/v: Tranh chap vé bdi thudong
thiét hai ngoai hop déng — Bdi
thuong thiét hai do nha ctra, cong
trinh xay dung gay ra.
NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO THUAN AN, TINH BINH DUONG

- Thanh phén Hpi dong xét xir so tham gom co:

Tham phdn - Chii toa phién toa: Ong Vii Trong Quan.

Céc Hoi tham nhén dan: Ba Lé Thi Thién;

Ba Lé Thi Nguyé¢t.

- Thae ky phién toa: Ong Nguyén Canh Khang — Thu ky Toa an nhan dan thanh phd
Thuan An, tinh Binh Duong.

- Dgi di¢gn Vién kiém sit nhén dén thanh phé Thugn An tham gia phién toa: Ba
Nguyén Thi Hong Nhung, Kiém sét vién.

Ngay 14 thang 3 ndm 2022, tai phong xu an Toa an nhan dan thanh phé Thuan An
xét xir so' tham cong khai vu an dén sy thu ly s6 238/2020/TLST-DS ngay 26/10/2020 ve
viéc tranh chap boi thuong thiét hai ngoai hop dong — Boi thuong thiét hai do nha cura, cong
trinh xay dung gay ra, theo quyet dinh dua vu an ra xét xtr so 03/2022/QDST-DS ngay 20
thang 01 nam 2022, gitra cac duong su:

Nguyén don: Ong L& Nhat TN, sinh ndm 1992; dia chi: X, khu phd BP, phuong BN,
thanh pho Thuén An, tinh Binh Duong;

Nguoi dai dién hop phap cia nguyén don: Ong HCD, sinh nam 1973; dia chi: T6
dan pho C, thi tran DL, huyén DL, :[inh Lam DPong; dia chi lién lac: SQ M, khu phf) BH,
duong NVT, phuong LT, thanh phé Thuan An, tinh Binh Duong (Gidy Uy quyén ngay
29/10/2020). C6 mat.

~ Bidon: Ba Tran Thi N, §inh nam 1993; dia chi: thira dat s’(*) D t& ban dd s Z tai khu
pho BP, phuong BN, thanh phé Thuan An, tinh Binh Duong. Vang mat khi xét xtr, c6 mat
khi tuyén an.

Nguoi cé quyén loi, nghia vu lién quan:

‘ Ong NHD, sinh ndm 1987; dia chi: XOém Y, x8 TS, huyén AS, tinh Nghé An. Co6 yéu
cau giai quyet vang mat.



Ba DKH, sinh ndm 1991; dia chi: X, khu phd BP, phuong BN, thanh phd Thuan An,
tinh Binh Duong. Co6 yéu cau giai quyet Vang mat

NOI DUNG VU AN:

Theo don khoi kién ngay 21/9/2020, qud trinh t6 tung va tai phién tda nguyén don
do 6ng HCP dai dién trinh bay:

Ong Lé Nhat TN 1a chu st dung cin nha sé X, khu phd BP, phuong BN, thanh phd
Thuan An, tinh Binh Duong gén lién quyén st dung dit dién tich 102,5m? thudc thira dit
s6 N to ban dd sé Z tai khu phd BP, phuong BN, thanh phd Thuin An theo gidy ching
nhan quyén st dung dét s CS 250799 do S& Tai nguyén va Méi truong tinh Binh Duong
cAp ngay 18/3/2020.

Thang 6/2020, vo chong ba Tran Thi N va dng NHD tién hanh xdy dung nha & tai
thira dat 1725 to ban do s 5, lién ranh v&i dat nha 6ng TN. Thoi diém nay, ba N c6 don
cam két voi ndi dung: trong qué trinh thi cong co xdy ra su c¢b 1am sap nha hay nat anh
hudng dén hang xém thi hoan toan chiu trach nhiém. Ba N con cam két thi cong s& khong
dung xe co gi6i dé tranh anh hudng, gy thiét hai dén can nha ciia 6ng TN. Qua trinh xay
dung, Ba N khong thyc hién dung ban cam két, khong bao dam an toan, da sir dung xe co
gidi ddo moc sdu va sat giy chin dong, 1am hu hong nha ¢ caa 6ng TN, lam cho nha dng
TN bi nat tuong nhiéu chd, nghiéng, Iin, gach 16t nén bi bong tréc... 1am anh hudng
nghiém trong dén cau trac va sy an toan cua toan bo cin nha va gia dinh 6ng TN. Su viéc
da dugc UBND phuong Binh Nham hoa gidi nhung khong thanh.

Theo két ludn gidm dinh gidm dinh s6 1828/C09B ngay 24/3/2021 cia Phan Vién
khoa hoc hinh sy - BY Cong an thi nguyén nhan khi€n can nha ctia 6ng TN bi lun, nit la
do qua trinh xay dung can nha cua ba Tran Thi N tao ra.

Theo Két luan gidm dinh tu phdp xdy dung sé 30/KLGD-QLNGBXD ngay
09/12/2021 cua Trung tdm quan ly nha va giam dinh xay dung thugc S¢ xay dung Thanh
pho HO Chi Minh thi thiét hai can nha cua 6ng TN la 41.723.000 dong.

Tai don khoi kién, nguyén don yéu cau ba Tran Thi N phai boi thudng sé tién
300.000.000 dong.

Tai phién toa, nguyén don yéu cau Tda 4n budc bi don phai boi thuong thiét hai
cho nguyén don s6 tién 41.723.000 dong va hoan tra chi phi giam dinh ma nguyén don da
nop 1a 85.997.000 dong, ngoai ra khdng con yéu cau nao khac.

Tai phan xét xir ba Tran Thi N vang mat nhung tai ban ty khai va bién ban hoa
giai c0 trinh bay:

Ba N thong nhat véi nguyén don vé viéc vo chong Ba N, 6ng NHD c6 xay dung
cin nha tai dia chi thira dat s6 1725 to ban do s 5 tai khu phd Binh Phudc, phuong Binh
Nhém, thanh phé Thuan An, tinh Binh Duong. Quaé trinh xay dung Ba N, 6ng NHD ciing
da ¢ gang han ché thiét hai cho cic nha xung quanh nhung van xdy ra lin, nut d6i véi
can nha cua 6ng Lé Nhat TN. Ba N cho rang minh di xdy dung theo dung gidy phép xay
dung duoc cAp nhung do mong cua cin nha ASC, khu phd Binh Phuéc, phudng Binh



Nham cta 6ng TN qué yéu nén xdy ra hu hai ngoai A mudn. D01 v6i yéu cau khai kién
ctia nguyén don, Ba N khong ddng y va khong c6 yéu cau phan td.

Ngudi ¢6 quyén loi, nghia vu lién quan 1a ba DKH c¢6 don yéu ciu giai quyét vang
mat nhung tai ban ty khai ngay 07/01/2022 ¢6 trinh bay: DKH la vo ctia 6ng TN, cdn nha
s6 A8C, khu phd Binh Phuéc, phuong Binh Nham, thanh phd Thuin An, tinh Binh
Duong 13 cta cha me 6ng TN cho dng TN trude khi 6ng TN két hon véi DKH. DKH
thong nhat v6i y kién trinh bay coa 6ng TN va ngudi dai dién hop phap cua ong TN,
khéng c6 yéu cau doc lap gi.

Nguoi c¢6 quyén loi, nghia vu lién quan la ong NHb co6 don yéu cau gidi quyet
vang mat nhung tai Ban y kién vé yéu cau khai kién va yéu cau Toa an giai quyét ving
mat ngay 08/12/2020 c6 trinh bay: Ong NHP va ba Tran Thi N 14 vo chdng, 6ng NHP
thong nhat v4i y kién ctiia Ba N va khéng chap nhan yéu cau khoi kién cua nguyén don.

Dai dién Vién kiém sat nhan dan thanh phé Thuén An phat biéu: V& viéc tuan theo
phap luét t tung trong qua trinh giai quyét vu 4n ctia Tham phan, Hoi dong xét xir; viée
chap hanh phap luét cia nguoi tham gia t6 tung dan sy, ké tir khi thy 1y vu an cho dén
trudc thoi diém Hoi dong xét xir nghi 4n da thyc hién dang quy dinh cua B9 luat Té tung
dan su; cac duong su khong bi han ché cac quyén khi tham gia t6 tung.

Vé noi dung vu an: Theo trinh bay ctia cac duong su, két luan giam dinh ctia Phan
Vién khoa hoc hinh sy - B6 Cong an va Két luan giam dinh tu phap xay dung ciia Trung
tam quan 1y nha va giam dinh xay dung thudc S& xay dung Thanh phé HO Chi Minh thi
nguyén nhan nha ctia 6ng TN nut, lin 1a do Ba N, 6ng NHD xay dung nha gay nén, thiét
hai dugc xac dinh 13 41.723.000 dong. Do d6 dé nghi Hoi dong xét xir chip nhan toan bo
yéu cau khoi kién cta nguyén don, budc bi don bdi thudng cho nguyén don va hoan tra
chi phi gidm dinh cho nguyén don.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai liéu c6 trong hd so vu an duoc tham tra tai phién toa va
can ctr vao két qua tranh luan tai phién toa, Hoi dong xét xir nhan dinh:

[1] Vé t6 tung: Nguoi ¢6 quyén lgi, nghia vu lién quan la ba DKH va 6ng NHD co
don xin giai quyét vang mat nén Toa an xét xtr vu 4n vang mat DKH, 6ng NHD theo quy
dinh tai Diéu 227, 228 cua Bo luat T tung dan su.

Theo trinh bay tai don khai kién cua nguyén don thi tranh chép gitta cac duong su
xut phat tir viéc Ba N, ong NHD xay nha Iam Idn, nit nha cia 6ng TN, DKH. Nhu vy,
quan hé tranh chép 1a tranh chap vé bdi thuong thiét hai ngoai hop dong — Boi thuong thiét
hai do nha cira, cong trinh xay dung gy ra, theo quy dinh tai khoan 6 Piéu 26 Bo luat T
tung dan sy va Diéu 605 cua Bo luat Dan sy nim 2015; thim quyén giai quyét vu an cua
Toa 4n nhan dan thanh phd Thuan An theo quy dinh tai khoan 1 Biéu 35, khoan 1 Diéu 39
ctia Bo luat TO tung dan suy.

[2] V& ndi dung vu 4n:

Tai don khéi kién ngay 21/9/2020, nguyén don yéu cau bi don boi thuong sd tién
300.000.000 dong. Tai ban tu khai ngay 17/01/2022, bién ban hoa giai ngay 20/01/2022 va



tai phién toa nguyén don thay d6i yéu cau khoi kién, yéu cau bj don boi thuong thiét hai so
tién 41.723.000 dong va yéu cau bi don hoan tra chi phi gidm dinh da ndp 1a 85.997.000
dong.

Theo trinh bay cta cac duong sy, 6ng TN — DKH va Ba N — 6ng NHD 1a hai ho st
dung dét giap ranh voi nhau, 6ng TN 13 chi s6 hitu cin nha sé A8C, khu phd Binh Phudc,
phuong Binh Nham, thanh phd Thuin An, tinh Binh Duong theo gidy ching nhan quyén st
dung dat s6 CS 250799 do So Tai nguyén va Moi truong tinh Binh Dwong cip ngay
18/3/2020; can nha néu trén gén lién dién tich dit 102,5m? thudc thira dét s 1495 to ban dd
sd 5, khu phd Binh Phudc, phuong Binh Nhiam, thanh phd Thuan An. Ba N — éng NHD 1
chi st dung dién tich 97,5m? thudc thira dat s6 1725 to ban dd s6 5. Nam 2020, Ba N — 6ng
NHD duge UBND thanh phé Thuén An cép gidy phép xay dung. Cong trinh xay dung nha
theo gidy phép xdy dung cua Ba N la nha cap III, trét Va gac lung, mong, ct, san bé tong cht
thep, vach gach, nén gach men, mai tole va bé tong cot thép. Ba N khang dinh da xay dung
theo ding gidy phep xay dung dugc cap. Khi Ba N xay dung nha thi xay ra hién tuong nut,
lGn d6i voi can nha cia 6ng TN, 6ng TN c6 1am don giri Uy ban nhan dan phuong Binh
Nham hoa giai khong thanh. Ngay 16/12/2020, Uy ban nhan dan phuong Binh Nham c6 1ap
bién ban y€u cau ngung thi cong xdy dung; tai don cam ket gtri UBND phuong Binh Nham,
Ba N c¢6 cam két “trong qué trinh thi cong c6 xay ra sw cé lam sdp nha hay nitt anh huong
dén hang xoém thi toi xin chiu hoan toan trach nhiém”. Nhu vay, Ba N thira nhan c¢6 hanh vi
xdy dung nha tai dia chi thira dat giap ranh véi nha 6ng TN — DKH, viéc xdy dung nay da
lam nat, ln cin nha cta 6ng TN — DKH. Diéu 174 Bo luat Dan sy 2015 quy dinh: “Khi xdy
dung céng trinh, chii s hitu, chii thé c6 quyén khdc déi véi tai san phdi tudn theo phdp ludt
vé xdy dung, bao dam an toan, khong dwoc xdy vieot qua do cao, khoang cach ma phdp ludt
Vé xdy dung quy dinh va khong dwoc xam pham dén quyen, loi ich hop phdp cua chu so hity,
nguoi co quyen khac doi véi tai san la bat dong san lién ké va xung quanh”. Do d6, khi BA N
xay nha thi can phai tuan theo cac quy dinh cua phap luat, khong duge gay ra thiét hai cho tai
san cuia nguoi khac. Mac du Ba N c6 gidy phép xay dung, xdy dung dung theo glay phép
duoc cap nhung khi tién hanh thi cong phai c6 bién phap dé khong gay thiét hai dén tai san
ctia nguoi khac, cu thé trong truong hop nay 1a khong duoc 1am nirt, lun nha ciia 6ng TN —
DKH. Ban két luan giam dinh s6 1828/C09B ngay 24/3/2021 ctia Phan vién khoa hoc hinh syr
tai Thanh phé HO Chi Minh két luan: “Neén, mong, tuong cua can nha tai dia chi A8C thuoc
thita dat s6 1495, to ban do s6 5, khu phé Binh Phude, phwong Binh Nham, thanh phé
Thudn An, tinh Binh Dwong bi lin, mit nguy hiém. Nguyén nhan do qud trinh xdy dung can
nha ba Trdn Thi N tao ra dén nay”. Piéu 605 Bo luat Dan su 2015 quy dinh vé viéc boi
thuong thiét hai do nha cira, cong trinh xay dung khac gay ra: “Chui s¢* hitu, nguwoi chiém hitu,
nguoi dwoc giao quan Iy, sk dung nha civa, cong trinh xdy dung khdc phai boi thuong thiét
hai do nha cua, cong trinh xday dung khdc do gay thiét hai cho nguoi khdc”.

Ba N x4y nha 1am nut, lan nha éng TN di xaAm pham dén quyén, loi ich hop phép cia
6ng TN nén phai chiu trach nhiém bdi thuong thiét hai theo quy dinh ctia phap luat. Theo Két
luan gidm dinh tu phap xay dung s6 30/KLGD-QLNGPXD ngay 09/12/2021 cua Trung tam
quéan 1y nha va gidam dinh x4y dung thudc S¢ Xay dung Thanh phd H6 Chi Minh két luan:

“- Vé mirc @6 nghiéng 10n hién nay (tai thoi diém khdo sdt): hé cot ciia cong trinh c6
biéu hién nghiéng léch do nghiéng lin gdy ra va theo quy ludt tir truc A-C. Tuy nhién, gia tri
nghiéng léch do dwgc nam trong giéi han cho phép theo TCVN 9381:2012.


https://luatduonggia.vn/bo-luat-dan-su-2015/

- Vé chi phi khdc phuc thiét hai:
+ Chi phi sita chita khéc phuc hw héng céng trinh trude thué la 41.723.000 dong
(Bon mwoi mot triéu bay tram hai muoi ba nghin dong).

+ Dy todn chi phi sira chita khdc phuc hi hong clia cong trinh tai thoi diém khdo sdt
chi dé cac bén tham khdo lam co sé gidi quyét vu viéc”

Twr nhitng nhan xét néu trén, can cr vao cac diéu 584, 585, 589, 605 cua B0 luat Dan
sy nam 2015, chép nhén yéu cau khoi kién caa nguyén don budc ba Tran Thi N, ong NHb
phai boi thudng thiét hai cho 6ng Lé Nhat TN do cong trinh xdy dung nha gy ra véi sb tién
41.723.000 dong (Bén muoi mét triéu bay trim hai muoi ba nghin dong).

[3] V& chi phi giam dinh, tham dinh: Chi phi cho viéc giam dinh va tham dinh hét s6
tién 85.997.000 dong, sb tién ndy nguyén don da nop. Do yéu cau khoi kién cua nguyén
don duoc chap nhan nén budc bi don phai ndp lai s6 tién nay dé tra lai cho nguyén don.

[4] Vé &n phi so thérr}: Do yéu cﬁg khoi kién ctia nguyén don dugc chép nhan nén bi
don phai chiu 4n phi trén s6 tién phai boi thuong cho nguyén don; tra lai so tién tam Grng
an phi cho nguyén don theo quy dinh cua phap luat.

Vi cac lé trén;

QUYET PINH:

Can cur vao:

- Khoan 6 Diéu 26, khoan 1 Pi¢u 35; Khoan 1 Dicu 39; Dicu 227, 228 ciia By luat
T6 tung dan su.
- Cac diéu 174, 584, 585, 589, 605 cta B¢ luat Dan sy nim 2015;

- Nghi quyet sO 326/2016/UBTVQH14 ngay 30 thang 12 nam 2016 cua Uy ban
Thudng vu Quéc hoi Khoa XIV quy dinh vé muc thu, mién, giam, thu, ndp, quan 1y va sir
dung an phi va I¢ phi Toa an.

1. Chép nh4n toan bd yéu ciu khoi kién cta nguyén don ong Lé Nhat TN ddi voi
ba Tran Thi N vé viéc tranh chap vé boi thuong thiét hai ngoai hgp dong — Boi thuong
thiét hai do nha cura, cong trinh xay dung gay ra.

Budc vo chong ba Tran Thi N —0ng NHD phai bdi thudng cho 6ng Lé Nhat TN sb
tién 41.723.000 dong (Bon muoi mot tri¢u bay tram hai muoi ba nghin dong).

K¢ tir ngdy ban an c6 hiéu lyc phap luét, nguoi duge yéu cau thi hanh 4n cé don yéu
cau thi hanh cho dén khi thi hanh xong, néu nguoi phai thi hanh cham thi hanh thi con phai
chiu 13i theo murc 14i suat quy dinh tai Khoan 2 Diéu 468 cua Bo luat Dan sy nam 2015
twong tng voi thoi gian va so tién cham thi hanh.

2. V& chi phi giam dinh, tham dinh: Budc ba Tran Thi N — 6ng NHD phai ndp s6
tién 85.997.000 dong dé tra lai cho 6ng Lé Nhat TN.

3. V& 4n phi: Ba Tran Thi N - Ong NHP phai chju 2.086.150 dong an phi dan su
so tham;



Tré lai cho ong Lé Nhat TN s6 tién 7.500.000 dong tai bién lai thu tién s6 0053007
ngay 20/10/2020 cta Chi cuc Thi hanh an dan sy thanh pho Thuéan An.

4, Nguyen don, bi don co quyén khang c4o ban an nay trong thoi han 15 ngay ké tir
ngay tuyén an; Nguoi co6 quyén loi, nghia vu lién quan ving mat co quyén khang céo
trong thoi han 15 ngay ké tir ngdy nhan dugc ban 4n hoic niém yét.

Truong hop ban an duoc thi hanh theo quy dinh tai Diéu 2 cua Luat thi hanh an
dan su thi nguoi dugc thi hanh 4n dan sy, ngudi phai thi hanh 4n din sy c6 quyén thoa
thuan thi hanh 4n, quyén yéu cau thi hanh 4n, tw nguyén thi hanh an hoic bi cudng ché thi
hanh &n theo quy dinh tai cac Piéu 6, 7 va 9 cua Luat thi hanh 4n dan sy; thoi hiéu thi
hanh an duogc thyc hién theo quy dinh tai Piéu 30 ctia Luat thi hanh an dan su.

Noi nhin: T.M HOQI PONG XET XU SO THAM
- TAND tinh Binh Duong; Tham phan - Chii toa phién toa

- VKSND Tp. Thuén An;

- Chi cuc THADS Tp.Thuén An;

- Cac duong su;

- Luu: HS, AV.

Vii Trong Quan



