TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO PA NANG Déc 1ap - Tuw do - Hanh phuc

Ban 4n s6: 88/2024/DS-PT
Ngay: 17 — 4 — 2024
VIV Tranh chap hop dong
mua ban can ho.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO DA NANG

- Thanh phin Hpi dong xét xir phiic thdm gém c6:

Thdm phén - Chii toa phién toa: Ong Tran Hitu Vinh

Cdc Tham phdn: Ba Tran Thi Bé

Ong Tran Hoai Son.

- Thue ky phién toa: Ong Lé Van V¥ - Thu ky Toa an nhan dan thanh phd
DPa Nang.

- Pai dién Vién kiém sat nhan dan thanh phé Pa Nang tham gia phién toa:
Ong Huynh Manh - Kiém sat vién.

Trong cac ngay 15 va 17 thang 4 nam 2024, tai tru s& Toa &n nhan dan
thanh phd Pa Ning, xét x phic thaim cong khai vu an dan su thu 1y sb
185/2023/TLPT-DS ngay 07 thang 11 nim 2023 vé viéc “Tranh chdp hop dong
mua ban can ho”.

Do Ban an dan su so tham sb 41/2023/DS-ST ngay 06 thang 9 nam 2023
ctia Toa 4n nhan dan quan Ngii Hanh Son, thanh phb Pa Ning bi khang céo.

Theo Quyét dinh dua vu 4n ra xét xt phtic tham sé 271/2023/QD-PT ngay
12/12/2023, giira cac duong su:

- Neuyén don: Ong Nguyén Tuin D, Sinh nim: 1987. Dija chi cu tra:
duong B, Phuong A, Quan A, thanh phé H6 Chi Minh.

Nguoi dai dién theo 1y quyén: Ong Nguyén Van T, sinh nam 1998 va ba
Lé Thi My L, sinh ndm 2001. Cung dia chi: G T, quan T, thanh pho Pa Ning
(theo Gidy 1ty quyén dwoc Van phong C2, thanh phé Ho Chi Minh céng chirng
$6 19427, quyén sé 11/2023/TP/CC-SCC/HPGD ngay 20/11/2023). Béu c¢6 mit.

Nguoi bao vé quyén, loi ich hop phdp: Ba Lé Thi Xuan P — Luat su Cong
ty L1 — Chi nhénh D. Dia chi: G T, quan T, thanh phé ba Nezmg. Co6 mat.

- Bi don: Cong ty T; Dia chi: S6 F L, phuong N, quan T, thanh phd Ha
Noi. Pia chi Chi nhanh tai Pa Nang: T6 hop Coco bay, T6 52, T, duong T,
phuong H, quan N, thanh phd Da Ning.


https://trolyao.toaan.gov.vn/l%20link/o%20%C4%90i%E1%BB%87n%20Bi%C3%AAn%20Ph%E1%BB%A7,%20Ph%C6%B0%E1%BB%9Dng%2011,%20Qu%E1%BA%ADn%2010,%20th%C3%A0nh%20ph%E1%BB%91%20H%E1%BB%93%20Ch%C3%AD%20Minh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20Ng%C6%B0%E1%BB%9Di%20%C4%91%E1%BA%A1i%20di%E1%BB%87n%20theo%20%E1%BB%A7y%20quy%E1%BB%81n%20c%E1%BB%A7a%20Nguy%E1%BB%85n%20Tu%E1%BA%A5n%20D:%3C/b%3E%20Nguy%E1%BB%85n%20V%C4%83n%20Th%E1%BB%8Bnh%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201998
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20Ng%C6%B0%E1%BB%9Di%20%C4%91%E1%BA%A1i%20di%E1%BB%87n%20theo%20%E1%BB%A7y%20quy%E1%BB%81n%20c%E1%BB%A7a%20Nguy%E1%BB%85n%20Tu%E1%BA%A5n%20D:%3C/b%3E%20L%C3%AA%20Th%E1%BB%8B%20M%E1%BB%B9%20Linh%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%202001%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%2071%20Tr%E1%BA%A7n%20Xu%C3%A2n%20L%C3%AA,%20qu%E1%BA%ADn%20Thanh%20Kh%C3%AA,%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%C3%A0%20N%E1%BA%B5ng
https://trolyao.toaan.gov.vn/l%20link/o%2071%20Tr%E1%BA%A7n%20Xu%C3%A2n%20L%C3%AA,%20qu%E1%BA%ADn%20Thanh%20Kh%C3%AA,%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%C3%A0%20N%E1%BA%B5ng
https://trolyao.toaan.gov.vn/l%20link/o%20V%C4%83n%20ph%C3%B2ng%20C%C3%B4ng%20ch%E1%BB%A9ng%20B%C3%ACnh%20Th%E1%BA%A1nh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20Ng%C6%B0%E1%BB%9Di%20b%E1%BA%A3o%20v%E1%BB%87%20quy%E1%BB%81n,%20l%E1%BB%A3i%20%C3%ADch%20h%E1%BB%A3p%20ph%C3%A1p%20c%E1%BB%A7a%20Nguy%E1%BB%85n%20Tu%E1%BA%A5n%20D:%3C/b%3E%20L%C3%AA%20Th%E1%BB%8B%20Xu%C3%A2n%20Ph%C6%B0%C6%A1ng%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%2071%20Tr%E1%BA%A7n%20Xu%C3%A2n%20L%C3%AA,%20qu%E1%BA%ADn%20Thanh%20Kh%C3%AA,%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%C3%A0%20N%E1%BA%B5ng
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Lu%E1%BA%ADt%20TNHH%20M%E1%BB%99t%20th%C3%A0nh%20vi%C3%AAn%20KPK
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Lu%E1%BA%ADt%20TNHH%20M%E1%BB%99t%20th%C3%A0nh%20vi%C3%AAn%20KPK
https://trolyao.toaan.gov.vn/l%20link/o%20Chi%20nh%C3%A1nh%20%C4%90%C3%A0%20N%E1%BA%B5ng
https://trolyao.toaan.gov.vn/l%20link/o%2071%20Tr%E1%BA%A7n%20Xu%C3%A2n%20L%C3%AA,%20qu%E1%BA%ADn%20Thanh%20Kh%C3%AA,%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%C3%A0%20N%E1%BA%B5ng
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20T
https://trolyao.toaan.gov.vn/l%20link/o%20S%E1%BB%91%20614%20L%E1%BA%A1c%20Long%20Qu%C3%A2n,%20ph%C6%B0%E1%BB%9Dng%20Nh%E1%BA%ADt%20T%C3%A2n,%20qu%E1%BA%ADn%20T%C3%A2y%20H%E1%BB%93,%20th%C3%A0nh%20ph%E1%BB%91%20H%C3%A0%20N%E1%BB%99i
https://trolyao.toaan.gov.vn/l%20link/o%20S%E1%BB%91%20614%20L%E1%BA%A1c%20Long%20Qu%C3%A2n,%20ph%C6%B0%E1%BB%9Dng%20Nh%E1%BA%ADt%20T%C3%A2n,%20qu%E1%BA%ADn%20T%C3%A2y%20H%E1%BB%93,%20th%C3%A0nh%20ph%E1%BB%91%20H%C3%A0%20N%E1%BB%99i
https://trolyao.toaan.gov.vn/l%20link/o%20T%C3%A2n%20Tr%C3%A0,%20%C4%91%C6%B0%E1%BB%9Dng%20Tr%C6%B0%E1%BB%9Dng%20Sa,%20ph%C6%B0%E1%BB%9Dng%20H%C3%B2a%20H%E1%BA%A3i,%20qu%E1%BA%ADn%20Ng%C5%A9%20H%C3%A0nh%20S%C6%A1n,%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%C3%A0%20N%E1%BA%B5ng
https://trolyao.toaan.gov.vn/l%20link/o%20T%C3%A2n%20Tr%C3%A0,%20%C4%91%C6%B0%E1%BB%9Dng%20Tr%C6%B0%E1%BB%9Dng%20Sa,%20ph%C6%B0%E1%BB%9Dng%20H%C3%B2a%20H%E1%BA%A3i,%20qu%E1%BA%ADn%20Ng%C5%A9%20H%C3%A0nh%20S%C6%A1n,%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%C3%A0%20N%E1%BA%B5ng
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Nguoi dai dién theo phdp ludt: Ong Nguyén Puc T - Chac vu: Cha tich
Hoi dong quén tri.

Nguoi dai dién theo uy quyén: Ba Truong Thi N - Pia chi: S6 F duong L,
phuong N, quan T, thanh phd Ha Noi (theo Gidy uy quyén ldp ngay 06/9/2022).
V?fmg mat.

Nguoi dai dién theo uy quyén: Ba Tran Thi Thuy T, sinh nim 1990 va éng
Nguyén Vin Q, sinh nam 1983; Cung dia chi: S6 B duong N, phuong T, quéan H,
thanh phé Pa Ning (theo cdc Gidy iy quyén so 1807/2023/GUQ-TP ngay
18/7/2023 va s6 305/2023/GUQ-TP ngay 22/11/2023). Béu c¢6 mit.

Nguoi bdo vé quyén va loi ich hop phdp: Ba Duong Kim H - Luat su Van
phong L thudc Poan Luat su thanh phé P. Dia chi: S6 B duong N, phuong T,
quan H, thanh ph6 Pa Ning. C6 mit.

- Nguoi khang cao: Cong ty T 1a bi don.

NOI DUNG VU AN
Theo Ban 4n dan sy so tham, ndi dung vu an nhu sau:

* Theo don khoi kién ngay 02/11/2021, cdc ban trinh bay trong qua trinh
gidi quyét vy dn va tai phién toa, nguoi dai dién theo iy quyén ciia nguyén don
trinh bay:

Ngay 24/10/2016 6ng D co6 ky hop dong sd 126/2016/HPMB/Cocobay
Ocean Resort -MN véi Cong ty T. P6i tugng mua ban 13 cin ho R2 tai Tod nha
can hd khach san C thudc to hop Du lich va Giai tri Cocobay, nam trong Phan
khu quy hoach s6 01, du an nghi dudng va nha & cao cAp The Empire — tai
duong T, phudng H, quan N, thanh phd Pa Nang.

Théng tin can hé mua ban, gid bdn va sé tién dd thanh todn ciia hop
dong: Can ho sb6: R2 Loai cidn ho A; Tang sb: 3; Dién tich san xay dung (Tim
tuong): 39,10 m* Dién tich sir dung thong thuy: 35,70 m* Muc dich sir dung:
Pé ¢ va kinh doanh; Thoi han sir dung: Lau dai;

Tong gia tri hop dong 1a: 1.302.680.624d (dd bao gom gid tri quyén s
dung dat, thué GTGT va kinh phi bdo tri).

Téng s6 tién da thanh toan: 1.244.525.239 &, twong duong 95% gi4 tri cin
ho bao gdm phi bao tri va 100% thué GTGT.

Theo Phiéu xac nhan ngay 21/02/2017, Cong ty T di xac nhan 6ng D, Bén
mua di du diéu kién huong cac wu dii cia Chu dau tu ké tir ngay 10/01/2017
cho t61 ngay can ho ghi tai Thong bao ban giao can ho.


https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20Ng%C6%B0%E1%BB%9Di%20%C4%91%E1%BA%A1i%20di%E1%BB%87n%20theo%20ph%C3%A1p%20lu%E1%BA%ADt%20c%E1%BB%A7a%20C%C3%B4ng%20ty%20T:%3C/b%3E%20Nguy%E1%BB%85n%20%C4%90%E1%BB%A9c%20Th%C3%A0nh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20Ng%C6%B0%E1%BB%9Di%20%C4%91%E1%BA%A1i%20di%E1%BB%87n%20theo%20%E1%BB%A7y%20quy%E1%BB%81n%20c%E1%BB%A7a%20C%C3%B4ng%20ty%20T:%3C/b%3E%20Tr%C6%B0%C6%A1ng%20Th%E1%BB%8B%20Nga%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20S%E1%BB%91%20614%20%C4%91%C6%B0%E1%BB%9Dng%20L%E1%BA%A1c%20Long%20Qu%C3%A2n,%20ph%C6%B0%E1%BB%9Dng%20Nh%E1%BA%ADt%20T%C3%A2n,%20qu%E1%BA%ADn%20T%C3%A2y%20H%E1%BB%93,%20th%C3%A0nh%20ph%E1%BB%91%20H%C3%A0%20N%E1%BB%99i
https://trolyao.toaan.gov.vn/l%20link/o%20S%E1%BB%91%20614%20%C4%91%C6%B0%E1%BB%9Dng%20L%E1%BA%A1c%20Long%20Qu%C3%A2n,%20ph%C6%B0%E1%BB%9Dng%20Nh%E1%BA%ADt%20T%C3%A2n,%20qu%E1%BA%ADn%20T%C3%A2y%20H%E1%BB%93,%20th%C3%A0nh%20ph%E1%BB%91%20H%C3%A0%20N%E1%BB%99i
https://trolyao.toaan.gov.vn/l%20link/o%20S%E1%BB%91%20614%20%C4%91%C6%B0%E1%BB%9Dng%20L%E1%BA%A1c%20Long%20Qu%C3%A2n,%20ph%C6%B0%E1%BB%9Dng%20Nh%E1%BA%ADt%20T%C3%A2n,%20qu%E1%BA%ADn%20T%C3%A2y%20H%E1%BB%93,%20th%C3%A0nh%20ph%E1%BB%91%20H%C3%A0%20N%E1%BB%99i
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20Ng%C6%B0%E1%BB%9Di%20%C4%91%E1%BA%A1i%20di%E1%BB%87n%20theo%20%E1%BB%A7y%20quy%E1%BB%81n%20c%E1%BB%A7a%20C%C3%B4ng%20ty%20T:%3C/b%3E%20Tr%E1%BA%A7n%20Th%E1%BB%8B%20Th%C3%B9y%20Trinh%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201990
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20Ng%C6%B0%E1%BB%9Di%20%C4%91%E1%BA%A1i%20di%E1%BB%87n%20theo%20%E1%BB%A7y%20quy%E1%BB%81n%20c%E1%BB%A7a%20C%C3%B4ng%20ty%20T:%3C/b%3E%20Nguy%E1%BB%85n%20V%C4%83n%20Quang%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201983%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20S%E1%BB%91%2020%20%C4%91%C6%B0%E1%BB%9Dng%20Nguy%E1%BB%85n%20Du,%20ph%C6%B0%E1%BB%9Dng%20Th%E1%BA%A1ch%20Thang,%20qu%E1%BA%ADn%20H%E1%BA%A3i%20Ch%C3%A2u,%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%C3%A0%20N%E1%BA%B5ng
https://trolyao.toaan.gov.vn/l%20link/o%20S%E1%BB%91%2020%20%C4%91%C6%B0%E1%BB%9Dng%20Nguy%E1%BB%85n%20Du,%20ph%C6%B0%E1%BB%9Dng%20Th%E1%BA%A1ch%20Thang,%20qu%E1%BA%ADn%20H%E1%BA%A3i%20Ch%C3%A2u,%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%C3%A0%20N%E1%BA%B5ng
https://trolyao.toaan.gov.vn/l%20link/o%20S%E1%BB%91%2020%20%C4%91%C6%B0%E1%BB%9Dng%20Nguy%E1%BB%85n%20Du,%20ph%C6%B0%E1%BB%9Dng%20Th%E1%BA%A1ch%20Thang,%20qu%E1%BA%ADn%20H%E1%BA%A3i%20Ch%C3%A2u,%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%C3%A0%20N%E1%BA%B5ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20Ng%C6%B0%E1%BB%9Di%20b%E1%BA%A3o%20v%E1%BB%87%20quy%E1%BB%81n%20v%C3%A0%20l%E1%BB%A3i%20%C3%ADch%20h%E1%BB%A3p%20ph%C3%A1p%20c%E1%BB%A7a%20b%E1%BB%8B%20%C4%91%C6%A1n:%3C/b%3E%20D%C6%B0%C6%A1ng%20Kim%20Hu%E1%BB%87%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20S%E1%BB%91%2020%20%C4%91%C6%B0%E1%BB%9Dng%20Nguy%E1%BB%85n%20Du,%20ph%C6%B0%E1%BB%9Dng%20Th%E1%BA%A1ch%20Thang,%20qu%E1%BA%ADn%20H%E1%BA%A3i%20Ch%C3%A2u,%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%C3%A0%20N%E1%BA%B5ng
https://trolyao.toaan.gov.vn/l%20link/o%20V%C4%83n%20ph%C3%B2ng%20Lu%E1%BA%ADt%20s%C6%B0%20Kim%20Hu%E1%BB%87
https://trolyao.toaan.gov.vn/l%20link/o%20V%C4%83n%20ph%C3%B2ng%20Lu%E1%BA%ADt%20s%C6%B0%20Kim%20Hu%E1%BB%87
https://trolyao.toaan.gov.vn/l%20link/o%20%C4%90o%C3%A0n%20Lu%E1%BA%ADt%20s%C6%B0%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%C3%A0%20N%E1%BA%B5ng
https://trolyao.toaan.gov.vn/l%20link/o%20S%E1%BB%91%2020%20%C4%91%C6%B0%E1%BB%9Dng%20Nguy%E1%BB%85n%20Du,%20ph%C6%B0%E1%BB%9Dng%20Th%E1%BA%A1ch%20Thang,%20qu%E1%BA%ADn%20H%E1%BA%A3i%20Ch%C3%A2u,%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%C3%A0%20N%E1%BA%B5ng
https://trolyao.toaan.gov.vn/l%20link/o%20S%E1%BB%91%2020%20%C4%91%C6%B0%E1%BB%9Dng%20Nguy%E1%BB%85n%20Du,%20ph%C6%B0%E1%BB%9Dng%20Th%E1%BA%A1ch%20Thang,%20qu%E1%BA%ADn%20H%E1%BA%A3i%20Ch%C3%A2u,%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%C3%A0%20N%E1%BA%B5ng
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Pong thoi theo khoan A, Piéu 1 myc A Phu luc 6 cia Hop dong quy dinh
vé Chuong trinh cho thué Can ho. Can hd dugc tham gia Chuong trinh cho thué
khi du cac diéu kién sau:

(i) Bén Mua dd thanh todn day dit va diing han t6i thiéu 95% gid ban Can
Ho.

(i) Can hé da dwoc ban giao theo diéu 4 ciia Hop dong mua ban.

(iii) Bén mua cam két tham gia chirong trinh cho thué can hé bang viéc ky
hop dé‘ng hop tac cho thué can ho Va “Bén mua dwoc nhan mot khoan Thu
Nhdp Cam Két la 75% (bay muwoi ldm phan tram) loi nhudn sau thué tir Chirong
Trinh Cho Thué Can HY nhung khéng thap hon gia tri dwoc tinh la 12%/ndm
trén so tién thuwc té da thanh todn toi thiéu bang 95% Gia Ban Can Hé trong

vong 8 nim ké tir ngay bdt dau ...”

Ong D da thanh toan dit 95% gia ban can ho theo phiéu xac nhan ngay
21/02/2017, ky bién ban ban giao can hd vao ngay 12/04/2019 va cling da tham
gia Chuong Trinh Cho Thué bang viéc ky két Hop Pong Hop Tac Cho Thué.

Tuy nhién, Céng ty T méi chi tra thu nhap cam két cho 6ng D duoc hai
nam 2017, 2018. Nam 2019 dén nay di vi pham hop dong. Do d6, ong Nguyén
Tuan D yéu cau Toa an nhan dan giai quyét:

1. Budc Cong ty T phai tra Thu nhap cam két tinh tir 01/01/2019 dén
31/12/2020 véi s6 tién 1a 266.691.620d.

2. Budc COng ty T phai tra s6 tién 14i suat cham tra ddi v6i khoan thu nhap
cam két ciia ndm 2019 va 2020 tinh dén 21/3/2021 1a 24.805.974d. S6 tién thu
nhip cam két va i 13 266.691.620d + 24.805.974d = 291.497.594d.

3. S6 liéu phat sinh tir ngay nop don tinh dén ngay xét xir 06/9/2023 1a
333.364.525d gém ky 1, ky 2 cua nam 2021, 2022 va ky 1 nim 2023, mdi
ky 66.672.905d.

4. Lai do cham tra thu nhap cam két phat sinh tir 21/3/2021 dén ngay
06/9/2023 la 103.206.004d.

Nhu viy téng s tién phat sinh sau ngdy nop don dén thoi diém xét xu
1a 436.570.529d.

Téng hop yéu cdau bao gom cd phdt sinh gom:

Tong so tién Thu nhap cam két dén ngay nop don 1a: 266.691.6204.
Téng sb tién Thu nhap cam két phat sinh dén ngay xét xir: 333.364.5254.
Tong tién 14i cham thanh toan tinh dén ngay ndp don: 24.805.974d.
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Tong tién 13i phat sinh tir ngdy nop don dén ngay xét xtr: 103.206.004d.
Téng cong: 728.068.1234.

Ngoai ra, 6ng D con yéu cau Toa an budc Cong ty T phai tuan thu theo
Phu luc s6 6 kém theo hop déng mua ban cin hd sd 126/2016/HPMB/Coco
Ocean Resort - MN, thuc hién dung cam két, tiép tuc trd thu nhap cam két cho
ong D theo ty 1¢ 12%/nam cho di 08 nam.

- Péi v6i yéu cau phan t6 budc bén ban phai hoan lai cho bén mua khoan
tién gia tri can hd da thanh toan vuot 70% gia tri can hd va budc bén mua phai
hoan tra bén ban sd tién tam tng thu nhap cam két da thanh toan 236.463.2784
do hop dong vo hiéu thi 6ng Nguyén Tuan D khong chip nhan.

* Nguwoi dai dién theo ity quyén VA nguoi bdo vé quyén va loi ich hop
phap cua Cong ty T trinh bay:

cong ty T khong dong ¥ véi cac yéu cau khoi kién ctua 6ng Nguyén Tuan
D, dong thoi dé nghi Toa an xem xét yéu cau phan td va yéu cau tuyén HDMB
vO hi¢u do vi pham diéu cAm cua phap luat, cu thé nhu sau:

Tai Piéu 2 cua Hop dé)ng mua ban, hai bén cling thdéa thuédn, sau khi ban
giao nha, bén ban s€ thué lai can ho dé kinh doanh va thanh toan cho bén mua
mot khoan thu nhdp cam két bang 12%/nam tinh trén gia tri can hd chua bao
gdm thué GTGT hoic bang 80% tong loi nhuan trude thué ctia viée kinh doanh
cin ho (goi tat 1a Thu nhap cam két).

- Pén ngay 04/5/2019, bén mua da thanh toan cho bén ban tong so tién 1a
1.242.410.4984, twong duong v6i 95,37% gia tri can hd va bén ban da xuét hoa
don cho bén mua.

-Vé phia bén ban cling da thuc hién thanh todn cho bén mua khoan tién
tam ing Thu nhap cam két voi tong s6 13 236.463.2784.

Pén ky thanh toan tién tam tng Thu nhap cam két thtr 2 cia nam 2019
dén nay, do tién do thyc hién du an bi cham tré, kho khin vé tai chinh nén Cong
ty T khong thé thanh toan khoan tam tng Thu nhdp cam két dung thoi han cho
bén mua. Nay bén mua khoi kién dé yéu cau Toa an budc Cong ty T phai thanh
toan khoan tam tmg Thu nhap cam két néi trén va 1i cham thanh toan.

- Viée Cong ty T dau tu xdy dung du 4n Khu nghi dudng va nha & cao cip
The Empire dé ban can ho cho khach hang nham muc dich sinh loi 13 hoat dong
kinh doanh bat dong san, thyc hién theo cac quy dinh tai Luat kinh doanh bat
dong san s6 66/2014/QH13 (Luat KDBDS). Theo quy dinh tai khoan 1 Diéu 3
Luat KDBDS:
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“Kinh doanh bat dong san la viéc dau tw von dé thuc hién hoat dong xdy
dung, mua, nhdn chuyén nhwong dé ban, chuyén nhirong; cho thué, cho thué lai,
cho thué mua bat dong san, thuc hién dich vu moi gioi bat dong san; dich vu san
giao dich bat dong san; dich vu tw van bat dong san hodac quan ly bat dong san
nham muc dich sinh lgi.”

- Can ¢t c4c thoa thuén tai HDMB va tién do thuc hién du an, thoi diém
ky két HDMB, cin ho s6 R2 dang trong qua trinh xay dung, chua duoc nghiém
thu dua vao st dung, chua du diéu kién dé ban giao. Tai HDMB, cac bén thda
thuan vi¢c ban giao can ho sé dugc thuc hién vao thoi diém trong tuong lai. Do
vay, HDMB céan ho s6 126/2016/HDMB/Coco Ocean Resort - MN 1a thoa thuan
mua ban bat dong san hinh thanh trong tuong lai. Khoan 4 Piéu 3 Luat KDBDS
quy dinh:

“Nha, cong trinh xdy dung hinh thanh trong twong lai la nha, cong trinh
xdy dung dang trong qud trinh xdy dung va chua dwoc nghiém thu dwa vao su
dung.”

Do day 1a hoat dong kinh doanh bat dong san hinh thanh trong twong lai
nén viéc kinh doanh phai thuc hién theo quy dinh tai Chuong I1I Luat KDBDS.
Khoan 1 Piéu 57 Luat KDBDS quy dinh:

“Viéc thanh toan trong mua ban, thué mua bat dong san hinh thanh trong
twong lai dwoc thue hién nhiéu lan, lan dau khéng quda 30% gid tri hop dong,
nhitng lan tiép theo phdi phii hop véi tién dg xdy dung bat ddng san nhung tong
6 khéng qud 70% gid tri hop dong khi chwa ban giao nhd, cong trinh xdy dung
cho khdch hang; truong hop bén béan, bén cho thué mua la doanh nghiép cé von
dau tw nwde ngodi khéng sé khéng qua 50% gid tri hop dong.”’

Ngay 01/11/2019, UBND thanh phd Pa Ning da c6 quyét dinh xtr phat vi
pham hanh chinh s6 5046/QD — XPVPHC. Trong d9, tai diém a khoan 2 Diéu 1
ctiia Quyét dinh da xac dinh Cong ty T 1a chu dau tu du an Khu nghi dudng va
nha & cao cip The Empire, phia Ty duong T, phuong H, quan N, thanh phd Da
Néng di c¢6 hanh vi vi pham hanh chinh “Thu tién ciia bén mua bat dong sdn
hinh thanh trong firong lai vieot qud ty 1¢é phdn tram gid tri hop dong theo quy
dinh tai khoan 1 Piéu 57 Ludt kinh doanh bat dong san 56 66/201 4/QHI13. Cu
thé: Tai Khu HHS ¢6 528 truong hop, Khu HH3 ¢6 704 truong hop, Khu HH4
co 8 truong hop, Khu HHS c6 638 truong hop va Khu HHS co 88 truong hop”.

Theo thoa thuan tai HDMB, tinh dén ngay 04/5/2019, bén mua da thanh
toan cho bén ban sd tién 1.242.410.498d, bﬁng 95,37% gia tri can ho nham muc
dich dé bén ban huy dong von nhanh nhim thyc hién dy 4n va bén mua duoc
huong khoan tién tam tmg Thu nhap cam két. Tinh dén ngay 15/8/2022, cin ho
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R2 toa nha Can ho Khach san C6 Co 1 van chua duoc ban giao cho bén mua.
Nhu vay, viéc thoa thuan va thanh toan dén 95% gia tri can ho 1a khong phu hop
v6i quy dinh tai Khoan 1 Diéu 57 Luat KDBPS (di dugc co quan c6 tham
quyén xac dinh 1a hanh vi vi pham phép lut nhu néu trén).

Theo quy dinh tai Piéu 122, Piéu 123, Picu 131 Bo luat dan sy sd
91/2015/QH13 thi thdéa thuan thanh toan vuot 70% gia tri can ho dé duoc huong
tam tng Thu nhap cam két tai diém i(a) khoan 3 Muc 1 - Phu luc s 06 kém theo
HDMB bi xac dinh 1a v6 hi¢u do vi pham diéu cAm cua phap luat. Thoa thuan
nay la diéu kién dé bén mua duoc huong khoan tién thu nhdp cam két, do thoa
thuan nay vo hi€u, nén can ctr khoan 1 Piéu 120 B9 luat dan sy, thoa thuin nay
khong lam phat sinh quyén va nghia vu ctia bén ban va bén mua vé thu nhap cam
két nén khong c6 can cu dé thuc hién viéc chi tra thu nhap cam két.

Véi cac phan tich ¢ trén, cin clr cac quy dinh da dan chiéu ctia Bo luat dan
su, can cu quy dinh tai diém b khoan 1 Diéu 92 B6 luat td tung dan sy, Cong ty
T kinh dé nghi Toa an nhan dan quan N tuyén khong chép nhan hiéu luc cua
thoa thuan gitra bén ban va bén mua trong HbMB vé viéc thanh toan vuot 70%
gid tri can hd dé dugc huong tam tng Thu nhap cam két tai Phu luc s6 06, Phu
luc 1A va cac noi dung khac kém theo HDMB, cu thé nhu sau:

1. Can ctr diém c khoan 1 Diéu 117, Piéu 123 B luat dan su, tuyén thoa
thuan thanh toan vuot 70% gia tri can ho tai HDMB la v6 hi€u do vi pham diéu
cAm cua phap luat;

2. Cin ctr diéu 120, khoan 1 Piéu 131 Bo luat dan sw, Tuyén cac thoa
thuén vé viéc bén mua duogc huong tam img Thu nhap cam két tai Phu luc s 06
va cac n01 dung khac kém theo HDMB 1a khong ¢6 hiéu luc do thoa thuan lam
cin ctt cho thoa thuan d6 vo hiéu, do d6 khong chap nhan yéu cau cua Nguyén
don vé viéc thanh toan tién thu nhap cam két theo hop dong mua ban, cac khoan
tién 1ai cham thanh toan;

3. Can ctr khoan 2 Diéu 131 Bo luat dan sy, tuyén giai quyét hau qua cua
thoa thuan vo hiéu, theo do:

- Bén ban phai hoan lai cho bén mua khoéan tién gia tri can ho da thanh
toan vuot 70% gia tri can ho;

- Bén mua phai hoan trd bén ban s tién tam ung thu nhap cam két da
thanh toan 236.463.2784.

Véi néi dung vu an nhu trén, Toa an cdp so tham da xét xir va quyét dinh:

Can ct vao khoan 3 Diéu 26; 40; 147; 227; 271 va 273 Bo luat T6 tung
dan syu; Didu 117; 280; 418; 429; 434 va 440 Bo luat Dan su; Nghi quyét sd
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326/2016/NQ- UBTVQHI14, ngay 30/12/2016 ciia Uy ban Thudng vu Qudc hoi
quy dinh vé an phi va 1¢ phi Toa an.

Chap nhan toan bo yéu cau khoi kién: “Tranh chdp hop dong mua bdn
can hé” cua dng Nguyén Tuan D dbi véi Cong ty T.

Tuyén xur:

[1] Budc Cong ty T phai tra cho 6ng Nguyén Tuan D 728.068.123d (bay
tram hai muoi tdm tri¢u, khong trdm sau muoi tdm nghin, mgt tram hai muoi ba
d6ng). Trong d6: Tién thu nhap cam két 600.056.145d; tién 14i phat sinh tinh dén
ngay 06/9/2023 1a 128.011.978d

Ké tir ngdy c6 don yéu cau thi hanh 4n cta ngudi dugc thi hanh an (Dbi
v6i cac khoan tién phai tra cho nguoi duoc thi hanh 4n) cho dén khi thi hanh
xong tt ca cac khoan tién, hang thang bén phai thi hanh an con phai chiu khoan
tién 13i ctia s6 tién con phai thi hanh 4n theo muc 1i suat qui dinh tai hop dong
Mua Ban cin hd sé 126/2016/HPMB/Cocobay Ocean Resort—-MN ngay
24/10/2016.

[1.1] Budc COng ty T phai tuan thu theo hop dong mua ban cin ho sb
126/2016/HPMB/Cocobay Ocean Resort—-MN ngay 24/10/2016, tiép tuc tra thu
nhap cam két cho 6ng D theo ty 1& 12%.

[2] Bac yéu cau phan t6 cua Cong ty T dbi v6i 6ng Nguyén Tudn D vé:
“Budc éng Nguyén Tudn D phdi trd lai so tién thu nhdp cam két 236.463.2784.

[2.1] Bac “Yéu cau Toa dn tuyén bo hop dong mua bin sé
126/2016/HPMB/Coco Ocean Resort — MN ngay 24/10/2016 vo hiéu do vi pham
diéu cam ciia phdp ludt” cia Cong ty T di véi ong Nguyén Tuan D.

Ban an so tham con tuyén vé€ an phi so tham, quyén khang cdo cua cac
duong sy, quy dinh vé thi hanh an dan su.

Ngay 21/9/2023, Cong ty T khang c4o toan bo Ban 4n so tham vi cho Toa
an cap so tham chap nhan yéu cau cua nguyén don 1a khong pht hop véi sy that
khach quan cua vu an, khong dua trén can cu phap 1y; viéc thu thap ching cir va
ching minh khong dugc thyc hién ddy du, gay thiét hai nghiém trong dén quyén
va loi ich hop phap ctia Cong ty T. Yéu cau Toa an nhan dan thanh phd Da Ning
xét xtr phtic thim theo quy dinh, dam bao quyén va loi ich hop phap ctiia Cong ty
T.

Tai phién toa phuc thim, nguoi khang cdo gilt nguyén khang cao. Céc
duong su khong thoa thuan duoc viée giai quyét toan bo vu an.
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* Y kién cua dai dién Vién Kiém sat nhdn dan thanh phé Da Nc?ng tai
phién toa phiic tham:

Tham phan, Hoi dong xét xir va Thu ky phién toa chip hanh ding quy
dinh cua Bo luat TS tung dan sy trong qua trinh giai quyét vy an. Cac duong su
da thyc hién day du quyén va nghia vu theo quy dinh.

Vé khang cao ctiia Cong ty T 1a khdng c6 co so. Pé nghi HDXX cin cir
khoan 1 Piéu 308 B luat T tung dan su, giit nguyén Ban an dan sy so tham sb
41/2023/DS-ST ngay 06 thang 9 nam 2023 ctia Toa an nhan dan quan Ngit Hanh
Son, thanh phd Pa Ning.

NHAN PINH CUA TOA AN

Sau khi nghién cuu cac tai liéu, chung cir co trong ho so vu an duoc tham
tra tai phién toa; can cw vao két qua tranh tung tai phién toa, Hoi dong xét xuwr

nhan dinh:

[1] Xét tinh hiéu lyc ctia Hop dong duogc ky két gitra 6ng Nguyén Tudn D
va Cong ty T: Ngay 24/10/2016 6ng Nguyén Tuidn D c6 ky hop dong sb
126/2016/HDMB/Coco Ocean Resort - MN véi Cong ty T. Ddi tuong mua ban
1a can ho R2 tai Toa nha cin ho khach san C thudc to hop Du lich va Giai tri
Cocobay nam trong Phan khu Quy Hoach s6 01 du an nghi dudng va nha ¢ cao
cap The Empire — tai duong T, phuong H, quan N, thanh ph6 Pa Ning. Tong gia
tri hop dong 1a: 1.302.680.624d (dd bao gom gid tri quyén sir dung ddt, thué
GTGT va kinh phi bdo tri). Tong sb tién 6ng D di thanh toan: 1.244.525.239
dong, tuong duong 95,54% gia tri can ho (dd bao gom gid tri quyén sir dung dat,
thué GTGT va kinh phi bdo tri). Ngoai ra, Hop dong con quy dinh vé tién do
thanh toan, phuong thirc thanh toan, thoi han ban giao cin ho, gidy to phap 1y
cua can hd cung cac quy dinh khac vé quyén va nghia vu cua cac bén va Phu luc
01 dén Phu luc 10 cua Hop dong ky két.

Nhu vay, Hop dong mua ban cin ho sé6 126/2016/HPMB/Coco Ocean
Resort - MN duoc ky két gitta Cong ty T va 6ng D déu trén co s tu nguyén,
khong trai phéap luat, dao duc xa hoi, tuan thu cac quy dinh ctua phép luat vé noi
dung va hinh thutc tai cac Piéu 117, 119, 121, 122, 123, 124 Luat nha & ndm
2015 va cac Diéu 17, 22, 23 Luat Kinh doanh bat dong san; Diéu 117 B luat
dan su nén dugc thira nhan va bao vé. Hop déng nay c6 hiéu luc phap luat, cac
bén tham gia trong giao dich ndy c6é moi quyén va nghia vu phat sinh tir hop
dong da ky két noi trén.

Thue té 6ng D va Cong ty T da thuc hién cac thoa thuan theo Hop dong da
ky két cu thé 1a: Ngay 21/02/2017, Cong ty T ¢6 ky xac nhan 6ng D dd dong tién
hoan thanh 95% gia tri cin hd; Hai bén da ky két ban giao cin hd vao ngay



9

04/5/2019. Hién nay, theo két qua xem xét tham dinh tai chd & cép so tham va
phuc tham, cian ho R2 tai Toa nha can ho khach san C thudc t6 hop Du lich va
Giai tri Cocobay nam trong Phan khu Quy Hoach s6 01 dy 4n nghi dudng va nha
O cao cép The Empire da hoan thién va dugc dua vao khai thac, van hanh ding
nhu Thong béo s6 129/GD — GB3/HT ngay 06/8/2019 cta Cuc Giam dinh Nha
nuéc vé chat luong cong trinh xay dung — Bo Xay dung cho vé két qua kiém tra
cong tac nghiém thu hoan thanh cong trinh xay dung.

[2]. Xét yéu cau khoi kién cua nguyén don, yéu ciu phan té cling dong
thoi 14 yéu cau khang céo ciia bi don:

[2.1]. Trong vu 4n ndy, nguyén don chi yéu cau bi don phai thanh toan
khoan thu nhap cam két va tién 13i do cham thanh toan thu nhap cam két va
nguoc lai, bi don cho rﬁng, thod thuan thanh todn thu nhap cam két 1a vi pham
diéu cAm cua phép luat nén vo hiéu va khong ddng y thuc hién khoan thoa thuan
nay, HDXX phuc thim danh gia rang: Phu luc s6 6 vé “Chuong trinh cho thué
cin ho” ngay 24/10/2016 dé thoa thuan vé cac chinh sich ma 6ng D dugc hudng
khi thanh toan téi thiéu 95% gia ban can ho va théa mén cac diéu kién khac kém
theo, cu thé: Tai Piéu 1 cta Phu luc sb 6 “Chuong trinh cho thué can hd” cac
bén co thoa thuan:

I. Chuong trinh cho thué can ho:

1. Céan hg dugc tham gia Chuong trinh cho thué can hd khi dép tng du cac
diéu kién sau:(i) Bén mua da thanh todn di va ding han toi thiéu 95% gid bdn
can ho (chwa bao gom thué GTGT va kinh phi bdo tri) theo Hop dong mua bdn
can ho; (i) Can hg da dwoc ban giao theo Piéu 4 ciia Hop dong mua ban; (iii)
Bén mua ky hop dong hop tdc cho thué can hé. “Ngay bdt dau” la ngdy ma cdc
diéu kién trén dwoc théa man;, Quyén loi tham gia chieong trinh cho thué: Bén
ban cam két khi bén mua tham gia chwong trinh cho thué sé dwoc huéng cdc
quyén loi vé Thu nhap cam két hodc thu nhap cho thué néu tai Muc 2 duoi day.

2. Thu nhap cam két: ...... (iv) Thoi han dam bdo thu nhdp cam két 1a 08
(tdm) nam ké tir ngay bdt dau.

Theo quy dinh tai khoan 1 Piéu 57 Luat Kinh doanh bat dong san nim
2014 quy dinh: “I. Viéc thanh todn trong mua bdn, thué mua bat déng san hinh
thanh trong twong lai dwgc thiee hién nhiéu lan, lan dau khéng qud 30% gid tri
hop dong, nhitng lan tiép theo phdi phit hop véi tién dé xdy dung bat dong san
nhung tong so khéng qud 70% gid tri hop dong khi chwa ban giao nha, cong
trinh xdy dung cho khdch hang”. Nhu vay, tai thoi diém hai bén ky két Phu luc
06 nay dé thuc hién viéc dong tién 1én dén 95% gia tri hop dong, vuot qua 70%
gia tri hop ddng 1a vi pham diéu cam cua phap luat nén vé hiéu duoc quy dinh
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tai cac DPiéu 122, 123 B luat dan su. Do do, viéc thoa thuan chi tra thu nhap
cam két theo Phu lyc 06 s& khong phat sinh hiéu luc phap 1y dé cac bén phai tuan
thu thuc hién tir ngay ky két hop dong 24/10/2016 dén ngay 04/5/2019 (ngay hai
bén ky bién ban ban giao cin ho), ké ca trong d6 co6 thoi diém ngay 10/01/2017,
Cong ty T xac nhan cho 6ng D du diéu kién huong chi tra tién 1i 12% trén sb
tién 1.111.215.083 ddng (BL sb 38). Tir su thoa thuan cac diéu kién 1a “(i) Bén
mua da thanh todn i va ding han t6i thiéu 95% gid ban can hé (chua bao gom
thué GTGT va kinh phi bao tri) theo Hop dong mua ban can hé;, (i) Can hé da
dwoc ban giao theo Diéu 4 ciia Hop dong mua ban; (iii) Bén mua ky Hop dong
hop tdc cho thué can hg.” “Ngay bat dau” la ngay ma cdc diéu kién trén dwoc
thoa man. Nhu vay, HbDXX phuc tham c6 du co so dé xac dinh ngay bat dau cac
bén dap ug ca ba diéu kién nhu di thoa thuan 1a ngay 07/8/2019 (sau ngay Cuc
giam dinh Nha nudc vé chit luong cong trinh xdy dung — B xay dung cho
Thong bao s6 129/GP — GB3/HT ngay 06/8/2019 vé két qua kiém tra cong tac
nghiém thu hoan thanh cong trinh xay dung, cho phép cong trinh dugc dua vao
van hanh theo ding cong nang da dugc phé duy¢t). Do do, ngay 07/8/2019 thoa
thuan thanh toan thu nhap cam két phat sinh hiéu lyc budc Cong ty T phai thuc
hién dén ngay xét xir so tham.

[2.2] Xét thay dich bénh Covid — 19 1a sy kién bat kha khang: Qua trinh
thuc hién hop dong, vao cac nam 2020, 2021 dich bénh Covid-19 blng phat.
Thanh phé Pa Ning ap dung cac Chi thi 16/CT-TTg ngay 31/3/2020; Chi thi
19/CT-TTg ngay 24/4/2020; Chi thi 05/CT-TTg ngay 03/7/2021 cua UBND
thanh ph6 Pa Ning phai thuc hién gidn cach xi hoi va tam ngimg hoat dong san
xuat kinh doanh. Vi vay, tinh hinh hoat dong ciia Cong ty T ciing khong nam
ngodi su tic dong nghiém trong cta dich bénh, anh hudng rat nhidu dén hoat
dong xay dung, kinh doanh. Pay 1a su kién bat kha khang, nam ngoai kha ning
kiém soat cia Cong ty T.

Can ct theo quy dinh tai khoan 15.1 Piéu 15 ctia Hop dong thi: “Suy kién
bat kha khang bat ky sw kién nao xdy ra mét cach khdach quan, khéong thé lwong
truoc dwuoc va khong thé nao khac phuc dwoc mdc du dp dung moi bién phap
can thiét va kha nang cho phép, bao gom nhung khong gidi han cdc suw kién nhu:
Thién tai, I ddt, chién tranh, héa hoan, biéu tinh, dinh céng, sy thay doi ciia
chinh sdch, phdp ludt”, nén Hoi dong xét xir s& ap dung diéu khoan vé “Sy kién
bdt kha khang” dé xem xét thoi gian dich bénh Covid-19 duoc tinh tir ngay
01/4/2020 dén ngay 31/12/2021 (21 thang) dugc xac dinh 13 khach quan. HDXX
phuc thim s& xem xét thoi gian nay khi budc COng ty T c6 nghia vu phai thuc
hién v6i 6ng Nguyén Tuén D.
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[3] Trong qua trinh giai quyét vu an, ong Nguyén Tuan D khdng yéu cau
vé viéc budc COng ty T phai thanh toan khoan tién cham ban giao ké tir ngay
cham ban giao cin hd. Tuy nhién, dé dam bao vé quyén va loi ich cho 6ng D,
Hoi dong xét xtr thiy can xem xét ndi dung ndy moi giai quyét bao dam toan
dién vu an.

Theo quy dinh tai diém (i) khoan 4.1 Diéu 4 ctia Hop dong quy dinh: “Bén
Bdn phdi tra cho Bén Mua tién 1di trén tong sé tién ma Bén Mua dd thanh todn
cho Bén Ban theo 1di sudt qud han bang 150% tién ldi sudt giri tiét kiém ky han
12 thang bang dong Viét Nam trd 1di cudi ky, dp dung cho khdach hang cd nhdn
do Ngan hang TMCP Sai Gon — Ha Néi (SHB) cong bo tai thoi diém thanh todn
thwe té. Khoan 1di nay dwoc tinh ké tir ngay thir 91 (chin mwoi mot) dén Ngay
Ban giao thwc té”. Nhu phan tich & muc [2.1], phan vuot qua 70% gia tri hop
dong di bi vo hiéu nén HPXX phuc tham chi xem xét gia tri 70% gia tri hop
d6ng c6 hiéu luc phéap luat dé lam can cl tinh nghia vu thanh toan cham ban giao
can ho ciia Cong ty T. Mic khac, theo thoa thuan trong hop dong, ngay du kién
ban giao can ho: 30/12/2017, tic 1a dén ngay 30/3/2018, Cong ty T phai co
nghia vu ban giao cin hd nhung dén ngay 04/5/2019 mdi ban giao. Cong ty T da
vi pham nghia vu ban giao cin ho cho dng Nguyén Tuan D 1a 13 thang 03 ngay
(tie 13 thang X 30 + 3 ngay = 393 ngay), nhu vay, Cong ty T phai thanh toan
tién 1ai cham ban giao can ho cho 6ng D cu thé: 393 ngay X (1.302.680.624d X
70%) X 0,029% = 103.926.558 dong.

Tir nhitng phan tich, danh gia ¢ trén, HDXX phuc tham két ludn mot s6
ndi dung lién quan dén yéu cau khoi kién ctia nguyén don, yéu cau phan tb, yéu
cau khang cao ctia bi don nhu sau:

- Déi v6i yéu cau khoi kién ctia nguyén don vé budc bi don thanh toan tién
thu nhap cam két mdi nim 02 ky, mdi ky 06 thang va tién 1ai phat sinh trén sd
tién cham thanh toan. Thoi diém ong Nguyén Tuan D duoc Cong ty T chi tra thu
nhap cam két ké tir ngay 07/8/2019 dén ngay xét xir so tham 06/9/2023 1a 08
phan ky, cu thé: Ky 1 (07/8/2019 — 07/02/2020); Ky 2 (08/02/2020 — 08/8/2020);
Ky 3 (09/8/2020 — 09/02/2021); Ky 4 (10/02/2021 - 10/8/2021); Ky 5
(11/8/2021 — 11/02/2022); Ky 6 (12/02/2022 — 12/8/2022); Ky 7 (13/8/2022 —
13/02/2023); Ky 8 (14/02/2023 — 14/8/2023). Tuy nhién, nhu nhan dinh & myc
[2.2] vé dich bénh Covid — 19 dién ra tir 01/4/2020 dén ngay 31/12/2021 nén trir
di 21 thang, Cong ty T khong phai c6 nghia vu chi tra thu nhap cam két nén
Cong ty T chi co nghia vu thanh toan cho ong Nguyén Tudn D 301.139.288
ddng. Pdng thoi, tién 14i phat sinh trén sb tién cham thanh toan thu nhap cam két
theo mdi phan ky, cu thé nhu sau:
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Tién thu nhap cam két mdi phan ky 1a 66.672.905 ddng (6 thang), thu nhap
cam két mdi ngay 14 66.672.905 dong/180 ngay = 370.405 dong.

- Phan ky 1 (7/8/2019 — 07/02/2020), tién lai la: 66.672.905 dong x
(08/02/2020 dén 6/9/2023 = 1.306 ngay ) x 0,0274%/ngay = 23.858.499 ddng.

- Phan ky 2 (8/2/2020- 31/3/2020 la 52 ngay), tién 14i 1a: (370.405 ddng x
52 ngay) x (01/4/2020 dén 6/9/2023 = 1253 ngay) x 0,0274%/ ngay = 6.612.746
dong.

- Phan ky 5 (01/01/2022-11/02/2022 1a 41 ngay): tién 13i 1a: (370.405 dong
X 41 ngay) x (12/02/2022 dén 6/9/2023 = 571 ngay) X 0,0274%/ ngay =
2.376.005 dong.

- Phan ky 6 (12/02/2022-12/8/2022) 1 ky, tién 1ai la: 66.672.905d x
(13/8/2022 dén 6/9/2023 = 389 ngay) x 0,0274%/ ngay = 7.106.398 déng

- Phan ky 7 (13/8/2022 — 13/02/2023) 1 ky, tién 13i 1a: 66.672.905d X
(14/2/2023 dén 06/09/2023 = 204 ngay) x 0,0274%/ ngay = 3.672.749 ddng

- Phan ky 8 (14/02/2023 - 14/8/2023) 1 ky, tién 131 la: 66.672.905d X
(15/8/2023 dén 06/9/2023 = 22 ngay) x 0,0274%/ ngay = 401.904 dong

Tong tién 13i cham thanh toan thu nhap cam két ma Cong ty T phai tra cho
ong Nguyén Tuan D la: 44.082.302 dong.

- Béi voi yéu cau phan té cta bi don vé viéc budc ong Nguyén Tuan D tra
lai tién tam Gng thu nhap cam két 1a 236.463.278 dong. Pay la tién tam tng thu
nhap cam két phat sinh trong nam 2017, 2018. Tuy nhién, thoi diém nay thoa
thuan vé thu nhap cam két hai bén cam két 1a v6 hiéu nhu nhan dinh ¢ muc [2.1]
nén khong phat sinh nghia vu thuc hién. Vi vay, yéu cau phan td va yéu cau
khang céo cia Cong ty T ddi véi ndi dung ndy 1a cé can cir can chap nhan, budce
ong Nguyén Tuan D phai thdi tra lai Cong ty T 236.463.278 dong.

- PBdi véi yéu cau budc Cong ty T tiép tuc thuc hién cac diéu khoan da
cam két trong hop dong ciia nguyén don va yéu cau hgp dong mua ban vo hiéu,
chidm dut hop déng cta bi don: Phu luc sb 06 va gia tri hop déng da vi pham
diéu cAm cua phap luat khi va chi khi Cong ty T chua ban giao can ho cho dng
Nguyén Tudn D. Nhu vay, Hop ddng cac bén ky két dam bao day du cac diéu
kién c6 hi¢u luc phap luat, thuc té cac bén dd hoan thanh nghia vy cua minh theo
thoa thuan. Cac thoa thuan cua cac bén chi v6 hi¢u & phu luc s6 06 va phﬁn gia
tri ctia hop dong cao hon 70% gia tri hop dong khi Cong ty T chwa ban giao cin
hg. Tuy nhién, Cong ty da ban giao can ho vao ngay 04/5/2019 nén céic thoa
thuan cua hai bén khong con vi pham diéu cdm ké tir ngay 05/5/2019 nén Hop
d6ng mua ban va cac phu luc hop ddng cac bén ky két déu co hiéu luc phép luit,
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la hanh lang cho cac bén phai c6 nghia vu tiép tuc thuc hién. Nhu vay, diéu
khoan vé huong chuong trinh cho thué cin ho van c6 hiéu luc phép luat, budc
cac bén phai tiép tuc thi hanh. Vi vy, chdp nhan yéu cau cua nguyén don va
khong chip nhan yéu cau phan t6 cta bi don ddi v6i ndi dung nay.

Nhu vy, vé nghia vu tai chinh, Céng ty T phai c¢6 nghia vu thanh toan cho
ong Nguyén Tuidn D khoan thu nhap cam két qua cac ky, tién 14i cham thanh
toan khoan thu nhap cam két va tién 13i cham ban giao can ho, Tong cong:
449.148.147 ddng nhung trir vao sb tién tam Gng thu nhap cam két nim 2017,
2018 14 236.463.278 dong, Cong ty T chi con thanh toan cho ong Nguyén Tuin
D s6 tién: 212.684.869 dong.

[4] Tr nhitng nhan dinh va phan tich trén, Hoi dong xét xtr cap phiic thAm
chap nhdn modt phan khang cdo ciia COng ty T. Sta Ban 4n dan sy sd
41/2023/DS-ST ngay 06/9/2023 ctia Toa an nhan dan quan Ngii Hanh Son, thanh
phd Pa Nang.

[5] Xét quan diém cta Luat su bao vé quyén va loi ich hop phap ctua Cong
ty T c6 mdt phan phu hop v6i nhan dinh ctia Hoi dong xét xtr nén chap nhén.

[6] P6i v6i quan diém ciia dai dién Vién kiém sat nhan dan thanh phd Pa
Néng c6 mot phan phu hop véi nhan dinh cua Hoi dong xét xir nén chp nhén;
d6i v6i quan diém dé nghi gitt nguyén Ban an dan sy so tham sb 41/2023/DS-ST
ngay 06 thang 9 nam 2023 ctia Toa an nhan dan quan N khong phu hop voi
huéng nhan dinh cia HDXX nén khong chap nhén.

[7] V& an phi:

Ong D phai chiu an phi dan sy so thim twong (mg v6i phan yéu cau khoi
kién khong duoc Toa an chép nhan: 278.919.976d X 5% = 13.945.9994. Duoc
trir vao so tién 7.287.000d dong tam tng an phi 6ng Nguyén Tuan D da ndp theo
bién lai thu s6 0001103 ngay 10/12/2021 tai Chi cuc Thi hanh 4n quan N, thanh
phé Pa Ning; Ong D con phai tiép tuc ndp 6.658.999 dong.

Cong ty T phai chiu an phi dan sy so tham twong ng véi phan yéu cau
khai kién ctia 6ng D duoc Toa an chap nhin va yéu cau phan té khong dugce Toa
an chap nhan: (212.684.869d X 5% = 10.634.243d) + 300.000d = 10.934.243d;
duge trir vao s tién tam tng an phi da nop 5.911.000 dong theo bién lai thu sb
0001155 ngay 07/02/2022 va 300.000d theo bién lai thu sé 0001342 ngay
14/9/2022 va 300.000 dong tam tng an phi di ndp tai bién lai thu s 0001541
ngay 25/9/2023 tai Chi cuc Thi hanh 4n quan N, thanh pho Pa Nang. Cong ty T
con phai tiép tuc ndp 4.423.243 dong.

An phi dan su phuc tham, Cong ty T khdng phai chiu.
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Vi cac lé tren;

QUYET PINH
Can cir khoan 2 Diéu 308, Piéu 309 B luat TH tung dan sy;
Chap nhan mot phan yéu cau khang céo ctia Cong ty T;

Stra Ban an dan su s6 41/2023/DS-ST ngay 06/9/2023 ctia Toa 4n nhan
dan quan Ngii Hanh Son, thanh phé Pa Nang.

Can ct vao khoan 3 Diéu 26; 40; 147; 227; 271 va 273 Bo luat T6 tung
dan syu; Diéu 117; 123; 130; 280; 418; 429; 434 va 440 Bo luat Dan su; khoan 1
Piéu 57 Luat Kinh doanh bat dong san; Nghi quyét s 326/2016/NQ-
UBTVQH14, ngay 30/12/2016 cta Uy ban Thudng vu Qubc hoi quy dinh vé an
phi va 1€ phi Toa an.

Chéap nhan mot phan yéu cau khoi kién: “Tranh chdp hop dong mua bdn
can hé” cua ong Nguyén Tuan D dbi vai Cong ty T.

Chép nhan mét phan yéu cau phan té ctia Cong ty T ddi véi ong Nguyén
Tuén D.

Tuyén xu:

1. Budc Cong ty T phai tra cho ong Nguyén Tuan D 212.684.869 dong
(Hai tram mueoi hai triéu, S4U tran tam mwoi tuw nghin, tdm tram sdu chin dong).
Trong d6: Tién 13i cham ban giao can ho 103.926.558d; tién thu nhap cam két
phat sinh tinh ti ngay 14/8/2023 1a 301.139.288d; tién 14i cham thanh toan thu
nhap cam két tinh téi ngay 06/9/2023 1a 44.082.302d; khau trir sb tién tam tng
thu nhap cam két Cong ty T di tra cho 6ng Nguyén Tuén D 13 236.463.278d.

Ké tir ngdy c6 don yéu cau thi hanh an cta nguoi duoc thi hanh an (doi
VGi cdc khoan tién phdi tra cho ngwoi dwoc thi hanh dn) cho dén khi thi hanh
xong tat ca cac khoan tién, hang thang bén phai thi hanh an con phai chiu khoan
tién 14i ctia sd tién con phai thi hanh 4n theo mirc 14i sudt qui dinh tai Khoan 2
Diéu 468 B0 luat dan sy nam 2015.

Budc COng ty T phai tudn tha Phu luc sé 6 kém theo hop ddong mua ban
can ho s6 126/2016/HPMB/Coco Ocean Resort 24/10/2016, tiép tuc tra thu nhéap
cam két cho 6ng Nguyén Tuén D theo ty 1 12%/nam.

2. Chép nhan yéu cau phan t6 caa Cong ty T dbi v6i ong Nguyén Tuin D
vé: “Buéc ong Nguyén Tudn D phdi trd lai sé tién thu nhdp cam két 236.463.278
dong”. S6 tién nay 6ng Nguyén Tudn D d3 duoc khau trir vao sé tién ma Cong ty
T phai c6 nghia vu théi tra cho ong Nguyén Tuan D nén dng D di thi hanh xong
phan noi dung nay.
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Bic “Yéu cau Toa dn tuyén bé hop dong mua bin sé
126/2016/HPMB/Coco Ocean Resort — MN ngay 24/10/2016 vé hiéu do vi pham
diéu cam ciia phdp ludt” cua Cong ty T déi véi ong Nguyén Tuén D.

3. V& an phi dan sy so tham:

Ong D phai chiu 4n phi dan su so thim 13.945.999d. Puogc trir vao sb tién
7.287.000d dong tam tng an phi 6ng Nguyén Tuan D di ndp theo bién lai thu sd
0001103 ngay 10/12/2021 tai Chi cuc Thi hanh 4n quan N, thanh phé Da Nang;
Ong D con phai tiép tuc ndp 6.658.999 dong.

Cong ty T phai chiu 4n phi dan su so thim 10.934.243d; Pugc trir vao sb
tién tam tng an phi dd nop 5.911.000 dong theo bién lai thu sé 0001155 ngay
07/02/2022 va 300.000d theo bién lai thu sé 0001342 ngay 14/9/2022 va
300.000 dong tam mg an phi da ndp tai bién lai thu s6 0001541 ngay 25/9/2023
tai Chi cuc Thi hanh an quan N, thanh phd Pa Nang. Cong ty T con phai tiép tuc
nop 4.423.243 dong.

4. V& an phi dan sy phtic thim, Cong ty T khéng phai chiu.
5. Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Truong hop ban an, quyét dinh duoc thi hanh theo quy dinh tai Piéu 2
Luat thi hanh dn dan sy thi nguoi dugce thi hanh an dan su, nguoi phai thi hanh
an dan su c6 quyén thoa thuan thi hanh, quyén yéu cau thi hanh an, tu nguyén thi
hanh an hodc bi cudng ché thi hanh an theo quy dinh tai cac diéu 6, 7 va 9 Luét
thi hanh an dan sy, thot hi€u thi hanh an dugce thuc hién theo quy dinh tai biéu
30 Luat thi hanh an dan su./.

TM. HQI PONG XET XU PHUC THAM
Noi nhin: THAM PHAN - CHU TQA PHIEN TOA
- Cac duong su;
- Nguoi dai dién ctia duong su;
- Nguoi bao vé quyén va loi ich
hop phép cua duong su;
- TAND quan N;
- Chi cuc THADS q. Ngii Hanh Son; Tran Hiru Vinh
- VKSND TP Pa Ning;
- Luu hd so vu an;
-T6 nghi¢p vu;



