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THANH PHO HO CHi MINH Poc lap - Ty do - hanh phic

Bén 4n s6: 159/2018/KDTM-PT
Ngay: 30/01/2018
V/v tranh chép tién dit coc trong
hop dong thué nha.
NHAN DANH
NUGC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHi MINH

- Thanh phin Héi dong xét xir phiic tham gom cg:

Thim phdn - Chii toa phién toa: Ong Nguyén Hong An

Cdc Tham phan: Ong Lé Cong Toai

Ba Vii Thi Thu Ha
- Thu ky phién toa: Ba Trinh Ngoc Han — Thu ky Toa an nhan dan Thanh
pho H6 Chi Minh.

- Dgi di¢n Vién Kiém sdit nhdn dan Thanh phé Ho Chi Minh: Ong
HuynhT Hai - Kiém sat vién tham gia phién toa .

Trong ngay 30 thang 01 nim 2018 tai Toa 4n nhan dan Thanh phd Ho Chi
Minh xét xir phic tham cong khai vu an thu ly s6: 113/2017/TLPT-KDTM ngay
24 thang 10 nam 2017 vé “Tranh chap tién dat coc trong hgp dong thué nha”.

Do ban 4n dan sy so tham sd 84/2017/KDTM-ST ngay 12 thang 9 nim
2017 ctia Toa an nhan dan Quén 7 bi khang cao.

Theo Quyét dinh dua vu 4n ra xét xir phiic thAim sb: 3060/2017/QP-PT
ngay 15 thdng 12 nam 2017 gitta cac duong su:

1. Nguyén don: Céng ty TNHH Y Khoa Quéc té PA.

Tru s¢: s6 601B duong C, Phudng C1, Quan C2, Thanh phd H6 Chi Minh;

Nguoi dai dién theo phap luat: Ong b6 Viét H, sinh nim }95§; bia chi:
2A1-2-16 L6 CN1-3 Grand View, phuong T, Quéan T1, Thanh pho H6 Chi Minh
(C6 mat).

2. Bidon:

2.1 Ong PhanT C, sinh ndm 1955 (Yéu cau xét xtr ving mat);

2.2 Ba Tran Thi T, sinh ndm 1952 (C6 mit).

Cung dia chi: s6 453/38 duong N, Phuong N1, Quan N2, Thanh phé HO
Chi Minh;

cung tam tr: s6 107 My Kim I, phudng P, Quan P1, Thanh phé Ho Chi
Minh.

3. Ngudi ¢6 quyen loi, nghia vu lién quan:

Ba Nguyén Cao Diém K, sinh nim 1974 (Ving mit).

Dia chi: s6 85 dudng 12, phudng A, Quan Al, Thanh phé H5 Chi Minh.

Nguoi dai dién theo Gy quyén: Ong DS Huynh T6 Nga Linh S (Vang mit).

Dia chi: Ap 3, xa H, huyén H1, tinh H2;



Tam tra: s6 1556 dudong Y, phudong Y1, Quan Y2, Thanh phd HO Chi Minh.
4. Nguot lam chung:
4.1 Ba Hoang Thi Phuong L, sinh nim 1979 (yéu cau xét x{r ving mat).
Pia chi: s6 131 dudng O, phudng O1, quan O1, Thanh phé H6 Chi Minh.
4.2 Ba Nguyén Thi Huynh D, sinh nim 1988 (yéu cau xét Xt ving mait).
Dia chi: s6 12 dwong T5, phuong K, quan K1, Thanh ph6 HO Chi Minh; Tam
trd: s6 F7/33 ap 6, xa X, huyén X1, Thanh pho Ho6 Chi Minh.
4.3 Ong LAMT N, sinh nim 1984.
bia chi: xa D, huyén D1, tinh Tién Giang; Tam tra: s6 1368/79/5/23 duong
V, huyén V1, Thanh ph6 H6 Chi Minh.

NOI DUNG VU AN

Theo ban an so tham, trinh bay cua duong su tai cap phuc tham, ndi dung
vu an nhu sau:

Ngay 10/01/2015, Céng ty TNHH Trung tim Y khoa Qudc té BA (nay la
Cong ty TNHH Y khoa Quéc té PA - sau day goi tat 1a Cong ty PA) cling éng
PhanT C, ba Tran Thi T ki két Hop dong thué nha sé 35 duong O, khu My
Giang 2 (CN7-1), phudng B, Quan B1, Thanh phé H6 Chi Minh, muc dich thué
1am chi nhanh céng ty, phong kham; gia thué 34.000.000 dong/thang, thoi han
tir ngdy hop dong duoc céng chimg dén 31/12/2016. Hop dong duoc Vin phong
cong chimg Tan Thuan chimg nhan sd cong ching 0249, quyén sé 01 TP/CC-
SCC/HPGD ngay 10/01/2015. Theo hop ddng cong ty co dit coc cho ba T, dng
C 68.000.000 dong. Hét han hop ddng cong ty PA yéu ciu ba T tra tién cocC
nhung ba T khong tra cho cong ty. Nay yéu cau 6ng Phan Thanh C, ba Tran Thi
T hoan tra cho cdng ty PA 68.000.000 dong trong thoi han 01 thang ké tir ngay
an c6 hiéu luc.

Tai ban tu khai trong qué trinh giai quyét vu an bi don 6ng Phan Thanh C,
ba Tran Thi T trinh bay:

Ba Tran Thi T va 6ng Phan Thanh C 1a vo chong. Nha sb 35 duong O,
khu My Giang 2 (CN7- 1) phuong B, Quéan Bl, Thanh pho Hb Chi Minh thugce
quyén so hitu ctia vo chong ba theo Gidy chung nhan quyén sir dung dat quyén
so hiru nha & va tai san khac gan lién v6i dat s6 BV 079734, s6 vao s6 cap GCN:
CH03899 do Uy ban nhan dan Quan 7, Thanh phé H6 Chi Minh cip ngiy
19/11/2014. Pang ky bién dong ngay 07/6/2016.

Ngay 18/12/2014 ba Tran Thi T va ba Nguyén Cao Diém K ky Hop dong
thué nha sé 35 duong O, khu My Giang 2 (CN7-1), phudng B, Quan B1, Thanh
phé H6 Chi Minh, muc dich thué dé ¢ va kinh doanh. Gia thué 1.600 USD/thang
(theo Phu luc hop dong thué nha ngay 18/12/2014 Ia 38.000.000d0ng/thang bao
gdm VAT), thoi han hop ddng 02 nim, tr 01/01/2015 dén 31/12/2016. Theo
hop dong tién dat coc 1a 3.200 USD, tuy nhién ngay 18, 19/12/2014 ba K dit coc



cho ba T tong cong 68.000.000 dong. Hop ddng khong cong chimg chi c6 su
chtng kién ctia cong ty moi gidi.

Do ba K yéu cau ba ky lai hop dong thué nha cho Céng ty TNHH Trung
tam Y khoa Quéc té BA (sau ddy viét tit 1a Cong ty BA) dé xuat hoa don nén ba
va ba K — dai dién theo phép luat cia Cong BA ra cong ching ky tiép hop dong
nhu nguyén don trinh bay, tuy nhién ba khong nhan thém tién coc ndo ngoai
khoan 68.000.000 dong ba Kiéu giao cho ba 02 lan va ba ghi bién nhan ngay
19/12/2014, ba khong biét 1a tién d6 ctia c4 nhan ba K hay ctua Cong ty BA.

Do Cong ty BA va ca nhan ba K khong thoa thuan dugc s tién 1a cua ai,
ngay 20/01/2017 ba ky thanh Iy Hop dong thué nha ngay 18/12/2014 va tra s0
tien 68.000.000 dong cho ba K.

Tai phién toa ba xac dinh: Néu hoa giai dugc thi ba s€ tra 34.000.000
dong. Néu Xt xur ba dé nghi Hoi dong xét xtr xem Xét yéu td 101 do Cong ty BA
khdng dong tién thué nha theo thoa thuan. Ba khong dong ¥ tra tién coc.

Tai ban tu khai trong qué trinh giai quyét vu 4n tai qap so thAim 6ng P
Huynh T6 Nga Linh S dai dién hop phdp cua ngudi c6 quyén lgi, nghia vu lién
quan ba Nguyén Cao Diém K trinh bay:

Ba K thué nha, chinh thirc ¢ tai s6 35 duong O, khu My Giang 2 (CN7- 1)
phuong B, Quén B1, Thanh ph6 HO Chi Minh tir ngay 18/12/2014 va dit coc s6
tién 68.000.000 dong cho baT . Ba K cho Cong ty BA muon nha dé thanh lap
chi nhanh. Thang 6 nim 2016 ba K chuyén nhuong vdn cho dng H, trong Danh
muc giao nhan giita 2 bén khong c6 nha thué va tién coc 68.000.000 dong. Tién
coc la ctia ba K nén ba K nhéan lai tir ba T 1a hoan toan hop I¢.

Tai ban tu khai ngay 26/7/2017 ngudi lam ching ba Hoang Thi Phuong
Ltrinh bay:

Ba 14 ké toan cong ty BA (nay dbi tén 13 cong ty PA) tir thoi diém thang
5/2014 dén thang 4/2015. Thang 01/2015 céng ty BA md chi nhanh tai sé 35
duong O, khu My Giang 2 (CN7- 1), phuong B, Quan B1, Thanh phdé H6 Chi
Minh, ba K 1ay 68.000.000 dong cua cong ty dat coc thué nha. Ba khong c6 y
kién va yéu cau giai quyet vang mat.

Tai ban ty khai ngay 24/7/2017 ngudi lam ching ba Nguyén Thi Huynh D
trinh bay:

Ba lam 18 tan kiém thi quy cong ty BA nay doi tén la cong ty PA tur 2012
dén thoi diém thang 8/2016, ba chi chi nhitng khoan tién nhé trong ngay va ghi
chép s6. Khoang thoi gian thanh 1ap chi nhdnh ba mang thai nén khong di lai,
khong biét & vé khoan tién coc. Ba yéu cau giai quyét vang mat.

Nguoi lam chirng 6ng Lam Thanh Ntrinh bay:

Ba K thué nha ba T va chinh 6ng thiy ba K dit coc 68.000.000 dong. Sau
do ba K m¢ Chi nhanh Cong ty nén nhd ba T ky lai hop df)ng va ba T khong
nhan tlen coc nhu hop dong cong ching ghi. Ong H ¢6 yéu cau ba T thuc hién
yéu cau ba K giao tra try s¢ chi nhanh néu khong phai tra tién coc cho cong ty.
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Ban 4n so tham ctia Toa an nhan dan Quan 7 da tuyén:

1/ Budc ong Phan Thanh C, ba Tran Thi T c¢6 nghia vu tra cho Cong ty
TNHH Y khoa Quoc t€ PA s6 tién 34.000.000 dong (Ba muoi bon tri¢u dong), tra
lam mdt 1an trong han mot thang ké tir ngay an c6 hi€u luc phép luat.

Trong trudng hop ong Phan Thanh C, ba Tran Thi T cham thi hanh khoan
tién trén thi 6ng C, ba T phai tra 1ai doi v0i s0 tién cham tra theo lai suat ng qua
han trung binh trén thi truong tai thoi diém thanh toan twong g voi thoi gian
cham tra.

2/ Khong chap nhan yéu cau ciia Cong ty TNHH Y khoa Quéc té PA vé
viéc doi ong Phan Thanh C, ba Tran Thi T tra lai tién coc 1a 34.000.000 dong
(Ba muoi bon tri¢u dong).

Ngoai ra ban 4n con tuyén vé quyén khang cdo va an phi.

‘ Sau khi an so thAm xur, ngay 25/9/2017 Céng ty PA ¢6 don khang céo cho
rang:

Ho6i déng x¢ét XU SO thérp vi pham nghiém trong thu tuc tb tung, xac dinh
sai quan h¢ phap luat tranh chap. Day la tranh chap dan su chir khong phai tranh
chap kinh doanh thuong mai,

Dénh gié} khong dﬁ}f du, toan dién céf: tai lié,u ching ctr ¢6 trong h(‘”)‘ SO Vu
an; bé nghi cap phuc thdm sua an so tham, chap nhan toan bd yéu cau cta
nguyén don.

Tai phi€n toa hom nay:

Nguyén don yéu cAu stra ban an so tham, budc bi don phai trd toan bo tién coc.

Bi don thay ddi ¥ kién, khong dong ¥ tra lai tién coc cho nguyén don.

. Dai dién Vién kiem sét nhan dan Thanh pho Ho Chi Minh khang dinh
Tham phan va Hoi dong xet xur chap hanh ding quy dinh cua B¢ luét t tung
dan sy; Nhiing nguoi tham gia t6 tung tuan thu quy dinh cta phap luat. Vé

duong 161 giai quyét vu an, Kiém sat vién dé nghi Hoi dong xét xtr stra an so
thim, chdp nhan yéu ciu ctia nguyén don.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru qéc tai liéu c6 trong hd so vu qén dugc thim tra tai
phién toa, sau khi nghe y kién tranh ludn cta hai bén va ki€ém sat vién, Hoi dong
xét xtr nhan dinh:

[1] Vé t6 tung: Pon khang cdo ctia Cong ty PA trong thot han luat dinh
hop 1€, nén duoc chap nhan xem xét theo trinh tu phtic tham.

[2] V& noi dung:

Xét khang cao ciia Cong ty PA cho rang Hoi dong xét xir so tham vi pham
nghiém trong thi tuc t6 tung, xac dinh sai quan hé phap luat tranh chap. Pay la
tranh chdp dan sy chtr khong phai tranh chip kinh doanh thuong mai, Hoi dong
xét xUr phic tham xét thiy: Hop dong thué nha ngay 10/01/2015 giira Cong ty
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BA véi ba Tran Thi T, theo d6 Cong ty BA thué nha s 35 duong O, khu My
Giang 2 (CN7-1), phuong B, Quan B1, Thanh phé HO Chi Minh muc dich m&
chi nhanh, phong kham. Ba T va éng C kinh doanh nha c¢6 dong thué thu nhap,
thué mén bai ddy du theo quy dinh cua phap luét, cho thué nham muc dich thu
loi nhuan. Do do, Toa an cap so thAm can ctr quy dinh tai khoan 1 Diéu 30 Bo
luat tb tung dan sy xac dinh day 1a vy an tranh chap kinh doanh thuong mai la
dung ban chat cua vu an.

Dbi v6i viee khang cao yéu cau cip phtc thim stra 4n so thim, chip nhan
toan bd yéu cau cua nguyén don, Hoi ddng xét xir xét thiy: Hop ddng thué nha
ngay 10/01/2015 gitra Cong ty BA voi ba Tran Thi T, theo d6 Cong ty BA thué
nha s6 35 duong O, khu My Giang 2 (CN7-1), phu’ong B, Quan B1, Thanh phd
H6 Chi Minh muc dich md chi nhanh, phong kham. Cong ty BA da dat coc
68.000.000 déng cho ba Tran Thi T do ba Nguyén Cao Diém K dai dién cho
Cong ty giao tién cho ba T . Viéc tién dit coc 1a cua Cong ty duoc ching minh
qua céac phiéu chi ctia Cong ty BA va 101 khai cua ngudi 1am ching Phuong L —
ké toan cua Cong ty BA.

Viéc ba T 1an 16n khong xac dinh rd viéc thué nha giita ba véi ba K hay
v6i Cong ty PA nhung nhiing chimg ctr trong hd so xac dinh Hop dong thué nha
ngay 10/01/2015 13 hop ddng gitta Cong ty BA véi 6ng Phan Thanh C, ba Tran
Thi T, ba K chi 1a nguoi dai dién.

Sau khi chuyén nhuong phan hin ctia minh trong Cong ty cho 6ng H, ba
K van & trong cin nha trén khong giao nha cho Cong ty sir dung. Vi vay viéc
Cong ty PA yéu cau tra lai tién coc 1a ¢o cin cu. Vige cap so thAm cho ring
Cong ty PA vi pham hop dong khong thanh toan tién nha, Hoi dong xét xir xét
thiy: Khi chuyén nhuong phan von gop cua minh, ba K tiép tuc sir dung cin ho
cia ba T, 6ng C ma khong ban giao cho Cong ty sir dung, vi vy ba K da tra
tién nha trong thoi gian ba st dung 13 hop 1y va hop 18 cong bang vi ngudi sir
dung thi phai tra, trong khi Cong ty khong duoc sir dung nén yéu cau thanh toan
tién coc 1a phut hop quy dinh ctia phap luat, Cong ty PA khong c6 15i.

Tir nhitng phan tich trén, Hoi ddng xét xir phiic tham xét thiy viée cap so
tham xac dinh Cong ty PA c6 16i nén chi budc ba T tra 50% tién coc 1a chua du
co sO nén stra mdt phan an so tham, chap nhan yéu cau ciia nguyén don, budc ba
T phai tra lai toan bo tién coc cho Cong ty PA.

[3] Do ban an so tham bi sira nén Cong ty PA khong phai chiu an phi
phuc tham, an phi so tham duoc tinh lai theo quy dinh tai Diéu 147 B6 luat TH
tung dan sy.

Vi cac I€ trén;

QUYET PINH:

- Cén ¢t vao Diéu 147, khoan 2 Diéu 148, khoan 2 Diéu 308 Bo luat T
tung dan sy nam 2015; Piéu 306 Luat Thuwong mai 2005.



- Can ctir Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 cta Uy
ban Thuong vu Qudc hoi quy dinh vé muc thu, mién, giam,
thu, ndp, quan ly, va sit dung an phi va 1¢ phi Toa an c6 hi€u lyc thi hanh tur
ngay 01/01/2017.

Tuyén xu:
Chap nhan khang co ctua Cong ty TNHH Y Khoa Quéc té PA.
Stra ban 4n so tham.

Chap nhan yéu ciu cua nguyén don — Céng ty TNHH Y Khoa Qudc té
PA.

~ Budc 6ng Phan Thanh C, ba Tran Thi T tra cho Cong ty TNHH Y Khoa
Quoc te PA 68.000.000 dong (Sau muoi tam tri¢u dong) tién coc.

Ké tir khi Cong ty TNHH Y khoa Quéc t& PA c¢6 don yéu cau thi hanh an
ong C, ba T con phai tra 1ai theo 1ai suat binh quan trén thi truong tai thoi diém
thanh toan tuong ting véi so tién va thoi gian cham thi hanh an.

Vé 4n phi: Ong Phan Thanh C, ba Tran Thi T phai chiu 3.400.000 dong
(Ba tri€u bon tram nghin dong).

Cong ty TNHH Y khoa Quéc té PA khong phai chiu an phi dugc nhén lai
tién tam Gng 4n phi da ndp theo bién lai tam tng an phi s6 AA/2017/0024344
ngay 26/9/2017 va s6 AA/2012/07583 ngay 4/4/2017 caa Chi cuc Thi hanh an
dan sy quén 7.

Thi hanh tai Chi cuc Thi hanh an dan su c6 thAm quyén ngay sau khi 4n
c6 hi¢u luc phap luat.

Ban 4n phtic thim c6 hiéu luc phéap luat ké tir ngdy tuyén an.

Truong hop ban an, quyét dinh dugc thi hanh theo quy dinh tai Piéu 2
Luat Thi hanh an dan sy thi nguoi dugc thi hanh an dan sy, ngudi phai thi hanh
an dan su c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, ty nguyén
thi hanh 4n hodc bi cudng ché thi hanh an theo quy dinh tai cac diéu 6, 7 va 9
Luat Thi hanh &4n dan sy; thoi hi€u thi hanh an dugc thuc hién theo quy dinh tai
Di¢u 30 Luat thi hanh 4n dan su.

Noi nhgn: TM. HQI PONG XET XU PHUC THAM
- TAND Tai cao; A AN ’ - 8

" TAND Cép caq tai TP.HCM: THAM PHAN - CHU TQA PHIEN TOA
- VKSND Cép cao tai TP.HCM;

- VKSND TP.HCM;

- TAND Quan 7,

- Chi cuc THADS Quén 7,

- Cac duong sy;

- Luu: VP, hd so.

Nguyén Hong An






