TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HAI PHONG Poc lap - Tw do - Hanh phiic

Bén 4n sb: 28/2019/DS-PT
Ngay 27 - 6 - 2019

V/v tranh chép vé thira ké tai san

NHAN DANH )
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HAI PHONG

- Thanh phan Hgi dang xét xa phuc tham gém co:

Thédm phén - Chu tog phién toa: Ba Nguyén Thi Thu Thay

Céac Tham phan: Ba Tran Thu Huong

Ong Luong Ngoc Diing

- Thw ky phién toa: Ong Hoang Viét Thang - Thu ky Toa 4n nhan dan thanh
phd Hai Phong.

- Pai dién Vién Kiém sat nhan dan thanh phé Hdi Phong tham gia phién
toa; Ba Pao Thi Hué - Kiém sat vién.

Trong cac ngay 11 thdng 6 nam 2019 va ngay 27 thang 6 nam 2019, tai tru s¢

Toa 4n nhan dan thanh phd Hai Phong xét xir phiic tham cong khai vu 4n thu 1y sd
19/2019/TLPT-DS ngay 18 thang 01 nam 2019 vé viéc tranh chap vé thira ké tai san
theo Quyét dinh dua vu an ra xét xir s6 1497a/2019/QDXXPT-DS ngay 17 thang 4
nam 2019 va Quyét dinh tam ngung phién toa sb 2305/2019/QDPT-DS ngay 11
thang 6 nam 2019 gitra cac duong su:

- Nguyén don:

+ Ba Pham Thi T; noi cu tra: S6 102/263 duong L, phuong B, quan N, thanh
phd Hai Phong, c6 mat;

+ Ong Pham Hitu V; noi cu tra: S6 14/89 duong A, phuong B, quan N, thanh
phd Hai Phong; c6 mit (phién toa ngay 11 thang 6 ndm 2019 vang mat)

+ Anh Pham Quang V; noi cu tra: S6 14/89 duong A, phuong B, quan N,
thanh phé Hai Phong, vang mat;

+ Chi Pham Thi H; noi cu tri: S6 14/89 dudng A, phuong B, quan N, thanh
phd Hai Phong, c6 mit;

+ Anh Pham Hitu K; noi cu tra: S6 14/89 duong A, phuong B, quan N, thanh
phd Hai Phong; ving mat (phién toa ngay 11 thang 6 nim 2019).



Ngueoi dai dién theo iy quyén cho 6ng Pham Hiku Virong, anh Phagm Quang
Vinh va anh Pham Hau Khanh:

- Ba Ngb Thi Tuyét N, noi cu tra: S6 1/21 duong N, phuong B, quan N,
thanh phé Hai Phong, c6 mat;

- Ba Poan Thi Huynh H, noi cu tri: S6 99 CT6 A7, phuong V, quan N, thanh
phd Hai Phong, vang mit;

- Ba Pham Thi H, noi cu tra: S6 14/89 duong A, phuong B, quan N, thanh
phd Hai Phong, c6 mat;

- Ba Pham Thi T; noi cu tra: S6 102/263 duong L, phuong D, quan N, thanh
phd Hai Phong, c6 mat;

( Theo Hop d6ng ty quyén ngay 12 thang 4 nam 2018 tai Vin phong Cong
chuing Kim Minh).

Ngueoi bdo vé quyén va loi ich hop phdp cho nguyén don: Ba Nguyén Thi N -
Luat su Cong ty Luat TNHH MTV Nguy@n Thi Ninh, Doan luét su thanh phd Hai
Phong, c6 mat.

- Bi don: Ba Pham Thi Ngoc T; noi cu tra: T6 1, Xdm T, phuong D, quan N,
thanh phd Hai Phong; c6 mat.

- Nguroi ¢6 quyén loi, nghia vu lién quan:

+ Ba Nguyén Thi Q; noi cu tra: S6 90/34 dudng C, phuong P, quan L, thanh
phd Hai Phong; vang mit.

+ Chi Pham Thi Kim L; noi cu tra: S6 90/34 duong C, phuong b, quan L,
thanh phd Hai Phong; vang mit.

+ Anh Pham Xuan D; noi cu tra: S6 90/34 duong C, phuong B, quan L, thanh
phd Hai Phong; vang mait.

+ Chj Pham Thi Lan H; déu cu tra tai: S6 90/34 duwong C, phuong B, quan L,
thanh phd Hai Phong; vang mit.

+ Ong Phung Vian T; noi cu tra: T6 1, xom T, phuong B, quan N, thanh phd
Hai Phong; c6 mat.

+ Anh Phung Thanh T; noi cu tr0: T6 1, xém T, phuong D, quan N, thanh
phb Hai Phong; vang mat.

+ Chi Phing Thi Minh T, noi cu tri: T6 1, xém T, phuong B, quan N, thanh
phb Hai Phong; vang mat.

NQI DUNG VU AN:

TOm tat ngi dung v an: Cu Pham Tran T (chét nim 1988) c6 hai nguoi vo 13
cu Pham Thi V va cu L& Thi B (tén goi ¢ nha 1a R, chét naim 1984). Cu T vacu V ¢6
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mot ngudi con chung 1a 6ng Pham Tran T (cu V chét sau khi sinh 6ng T dugc hai
thang). Cu T va cu B c6 ba nguoi con chung la ba Pham Thi H, sinh nam 1940; ba
Pham Thi T, sinh nim 1950; ba Pham Thi Ngoc T, sinh nam 1955. Ong Pham Tran
T chét nim 1999, vo 6ng T 1a ba Nguyén Thi Q va 04 nguoi con l1a chi Pham Thj L,
anh Pham Tran N, anh Pham Tran D, chi Pham Thi H. Ba Pham Thi H chét nam
2017, chong ba H 1a dng Pham Hiru V va ba nguoi con 1a anh Pham Quang V, chi
Pham Thi H va anh Pham Huu K.

Qua trinh chung séng cu T va cu B tao lap dugc khdi tai san la 852m?* dat tho
cu, thira s6 1045, to ban d6 s6 2 tai To 1 x6m T, phuong B, quan N, thanh phé Hai
Phong. Thira dat trén da duoc UBND huyén An Hai cap Gidy chiing nhan dang ky
st dung rudng dat s 565GCN/QD ngay 16/6/1986 dting tén cu Pham Tran T. Ldc
con sbng, hai cu di cho con trai 13 6ng Pham Tran T 457m? . Viéc hai cu cho éng T
dat khéng cd gidy to, nhung cac chi em trong gia dinh déng y va khéng cé y kién gi.
Ong T d4 ban dién tich 457m? dat sau khi cu T mat. Dién tich con lai 12 395 m? hién
nay do vo chong ba Pham Thi Ngoc T dang quan Iy, sit dung. Tir nam 2011, dién
tich 395m? thudc dién tich dét trong du an, duoc dén bu khi Nha nudc thu hoi dét.

Quan diém cua nguyén don: Dién tich 395m’ dit hai cu str dung dén khi chét
khong dé lai di chic. Cu B khi con song c6 néi chia déu cho 3 con gai (ba H, ba T
va ba T). Khi chi em ba T vé clng gid bé me di dé nghi va yéu cau ba T giao lai
phan dat nhu y nguyén cua cu B nhung ba T khong dong y. Va ba T xuét trinh Giay
giao quyén str dung tai san ngay 20/3/1988 va cho rang d6 1a di chuc cua cu T da
cho ba T quyén st dung 395m°. Nguyén don cho rang cu T khdng cho ba T quyén
sir dung 395m°. Vi ndi dung Gidy giao quyén st dung tai san ngay 20/3/1988 chi thé
hién giao quyén sur dung tai san cua cu T 1a mot nha phy va hoa mau, chir khdng
phai cho ba T quyén sir dung dién tich 395m? dat va gidy giao quyén nay khong phai
la di chidc caa cu T nén khong hop phap. Bai vi, khoang thai gian cu T 6m, nam liét
giwong khong thé tu viét dugc di chic; chit viét trong Gidy giao quyén sir dung tai
san ngay 20/3/1988 khong phai la chir cua cu T.

Yéu cau khai kién cia nguyén don: Dé nghi Toa an xac dinh di san thira ké
cia cu T va cu B dé lai 1a dién tich 395m? dat. Vi ba T dé c6 cong ton tao thira dét
bé me dé lai nén nguyén don s& dé lai 95m? cho ba T. Dién tich 300m? con lai dé
nghi Toa an chia déu cho ba T, ba H va T, twong dwong v&i gid tri tinh bang tién khi
Nha nuéc bdi thuong. Nay, ba H d3 mét thi phan di san thura ké cua ba H duoc
huong s& do chdng va ba con caa ba H duoc thira ké.

Quan diém cua bj don ba Nguyén Thi Ngoc T: Ba T sbng véi hai cu tir khi
con nho. Nam 1982, ba Tu két hon véi éng Phung Vin T va ¢ cing cham soc bd me
dén khi bd me mat. Hién nay, trén dién tich dat c6 vo chong ba T, cling con trai
Phing Thanh T, con gai Phiing Thi Minh T dang quan ly sir dung. Ba T khong dong
y yéu cau chia thira ké cia nguyén don vi ngay 20 thang 3 nim 1988, cu Pham Tran
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T c6 Gidy giao quyén str dung tai san, c6 xac nhan cia UBND phuong D, thé hién
noi dung: Khi cu T gia yéu qua doi, giao cho 6ng Pham Tran T duoc quyén st dung
dién tich 457m? dét va 01 nha g 1am huong hoa tho ciing sau nay. D4i véi dién tich
dat 395m? con lai, giao cho con gai Gt 12 ba Pham Thi Ngoc T cling chong (T) duoc
quyén st dung gom 01 nha phu va hoa mau trén dat. Ba T khdng nhé rd ai 13 nguoi
da viét Gidy giao quyén sir dung tai san, nhung khi viét gidy co dai dién cho gia
dinh 12 6ng Pham Tran T (da chét), ch( ho Pham Tran C (da chét), to truong nhan
dan 12 6ng Pham Puc L, c6 xac nhan cia UBND phuong D, quan N, thanh phé Hai
Phong. Ong T, vo va cac con 6ng T khdng co tranh chap véi ba T vé khdi di san
thira ké cua cu T dé lai.

Tir ndm 1993 cho dén thoi diém hién tai, ba T 14 ngudi dong thué dat hang
nam, 1a ngudi thd ciing hwong hoa cac cy vi anh truéng da mat. Ba T, ba H khéng
c6 y kién gi cho dén truéc thoi diém c6 don khai kién tai Toda an xay ra mau thuan,
gia dinh ba H va gia dinh ba T khong dén nha ba T dé cing gid bd me nira.

Quan diém cua nguwoi cO quyen loi nghia vu lién quan nhw sau:

- Ba Nguyén Thij Q, chj Pham Thi Kim L, anh Pham Xuan D va chi Pham Thi
Lan H c¢6 don tir chéi chia di san thura ké cia cu T va cu B.

- Ong Phung Van T, anh Phung Thanh T va chi Phing Thi Minh T trinh bay:
Ong T ddng y vé6i quan diém caa bi don Pham Thi Ngoc T. Néu Nha nudc thu hoi
dat va tra tién bdi thuong cho gia dinh 6ng, thi gia dinh 6ng s& hd tro mot khoan tién
nho cho cac déng nguyén don. Cu Pham Tran T di c6 di chac dé lai tai san cho ba T
duoc thé hién tai Gidy giao quyén su dung tai san ngay 20/3/1988. Ong T d& nghi
Toa &n xac minh tinh xéac thuc cua Gidy giao quyén st dung tai san ngay 20/3/1988.

Tai Ban an s6 21/2018/DS-ST ngay 21/11/2018 cia TAND quan N cin cu
vao khoan 5 Diéu 26, diém b khoan 1 Diéu 35, diém a khoan 1 Diéu 39, biéu 147,
diém b khoan 2 Diéu 227, khoan 3 Biéu 228 cua Bo luat T6 tung dan sy; Phap lénh
Thura ké nam 1990; Diéu 623 cua Bo luat Dan sy nam 2015;

Tuyén Xu:

1. Chap nhan yéu cau khoi kién ctia nguyén don vé yéu cau chia thira ké di
san cua cu Pham Tran T va cu Pham Thi B theo phap luat:

1.1. Di san thura ké cia cu Pham Tran T va Pham Thi B 1a dién tich 395m? dét
tho cu, thira s6 1045, to ban d6 sb 2 tai To 1, xom T, phuong B, quan N, thanh phd
Hai Phong. Di san thira ké c6 tong tri gia 834.240.000 (tam trdm ba muoi bén triéu
hai trim bén muoi nghin) déng.

1.2. Di san thira ké ctia cu Pham Tran T va cu Pham Thi B duoc chia lam 04
(bén) ky phan. Ba Pham Thi Ngoc T dugc hudng hai ky phan, ba Pham Thi T duoc
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huong mot ky phan, cac thira ké chuyén tiép cia ba Pham Thi H dugc huong mot ky
phan. Mot ky phan 1a 395m? : 4 = 98,75m’, twong duong sb tién 208.560.000 dong.

1.3. Cu thé phan chia nhu sau:

- Ba Pham Thi Ngoc T duoc quan ly s dung 395m? dét va s¢ hitu vat kién
trac trén dat tai thira s6 1045, to ban dd s6 2 tai T6 1, xém T, phuong D, quan N,
thanh phd Hai Phong.

- Ba Pham Thi Ngoc T phai c6 trach nhiém thanh toan cho nhitng nguoi khéng
dugc nhan ky phan thira ké bang hién vat 1a: 395m? - 98,75m? - 98,75m* = 197,5m?,
trong duong gia tri bang tién 417.120.000 (bén trim mudi bay triéu mot trim hai
muoi nghin) ddng.

- Ba Pham Thi T duoc nhan dién tich dat 98,75m?, twong duong gia tri bang
tién 208.560.000 (hai trim linh tAm triéu nim trim sau muoi nghin) dong.

- Céc thira ké chuyén tiép cua ba Pham Thi H 12 6ng Pham Hiu V, anh Pham
Quang V, chi Pham Thi H, anh Pham Hitu K duoc nhan dién tich dat 98,75m?,
tuong duong gia tri bang tién 208.560.000 (hai trim linh tdm triéu nim trim siu
muoi nghin) dong.

Ngoai ra ban an con tuyén nghia vu nop an phi va quyén khang céo dbi voi
cac duong su.

Ngay 30/11/2018, bi don ba Pham Thi Ngoc T khang cdo dé nghi cip phuc
tham xem xét lai tinh hop phép cua di chic; xac dinh lai cach phan chia di san
(trwong hop di chtic khdng hop phap mot phan);

Tai phién toa phdc tham: Bi don giir nguyén yéu cau khang co; nguyén don
giit nguyén yéu cau khaoi kién.

Nguoi bao vé quyén va loi ich hop phap caa nguyén don trinh bay quan diém:
Gidy giao quyén su dung tai san ngay 20/3/1988 khong phai 1a di chic va khéng
dung quy dinh cua phap luat nén khéng hop phap. Bé nghi Toa an chia di san thira
ké theo quy dinh cua phéap luat, phan cac hang thira ké dugc huong giao bing dat
tuong duong véi gia tri tién khi nha nude bdi thuong.

Pai dién Vién Kiém sat nhan dan thanh phé Hai Phong phat biéu: Tham phan,
Hoi ddng xét xir dd chap hanh dung cac quy dinh caa Bo luat T4 tung dan su.

Pé nghi Hoi dong xét xir &p dung khoan 2 Diéu 308, Biéu 309 B luat Dan
su, stra ban 4n so thim theo huéng: Di san cua cu Tuy va cu Bon 1a 395m? dat chia
lam 4 phan, Ba T dugc huong 2 Ky phan, ba T dugce huong 1 ky phan, cac thura ké
chuyén tiép cua ba H duoc huong 1 ky phan, khi nha nuéc thuc hién viéc thu hoi



cac duong su mdi ngudi duoc nhan boi thuong twong wng Véi véi gid tri tai san
duoc hudng.

NHAN PINH CUA TOA AN
- V& &p dung phép luat té tung:

[1] Pay 1a tranh chap vé thira ké tai san, bi don cu trl tai phuong D, quan N,
thanh phd Hai Phong. Toa an nhan dan quan N, thanh phé Hai Phong thu Iy giai
quyét 1a dung tham quyén theo quy dinh tai khoan 5 Diéu 26, diém a khoan 1 Biéu
35, diém a khoan 1 Biéu 39 cua Bo luat T tung dan suy.

[2] Cu Pham Tran T chét nam 1988 va cu L& Thi B chét naim 1984. Theo
Nghi quyét sé6 02/HDTP ngay 19/10/1990 cua Hoi ddng Tham phan Toa an nhan
dan Téi Cao thoi hiéu khai kién duoc tinh tir ngay 10/9/1990. Can cir Diéu 623 cua
B luat Dan sy nam 2015, thai hiéu khai Kién 13 ba muoi nam ké tir thoi diém mo
thira ké d6i véi di san thira ké 12 bat dong san. Nhu vay, vu an chia di san thura ké
cua cu T va cu B con trong thoi hiéu khai kién.

- V& ndi dung: Xét yéu cau khang céo cua bi don xem xét tinh hop phép cua
di chuc, xac dinh lai cach phén chia di san trong truong hop di chdc khdng hop phap
mot phan. Hoi dong xét xir danh gia nhu sau:

[3] Xac dinh ngudn gbc tai san tranh chap: Loi khai cua cac duong su thé
hién khi con séng cu Pham Tran T va cu Lé Thi B di tao 1ap duoc 852m2 dat tho
cu, thira s6 1045, to ban d6 s6 02, xom T, xd B, huyén A, thanh phd Hai Phong. Loi
khai cta cac duong su phll hop véi Gidy chiing nhan dang ky st dung rudong dat so
565GCN/QD ngay 16 thang 6 nim 1986 cua UBND huyén A cap chu st dung cu
Pham Tran T, thoi diém nay cu Tuy va cu L& Thi B 1a vo chong nén xac dinh Thira
dat c6 dién tich 852m? néu trén thudc quyén quan ly sir dung cua vo chdng cu Pham
Tran T va cu Pham Thi B.

[4]. Xac dinh di san thira ké: Qua trinh st dung, cu T va cu B d cho ong
Pham Tran T (1 con trai truéng) dién tich 1a 457 m2 dét, viéc cho nay cu T chi noi
miéng, ba H va ba T, ba T khdng co y kién gi. Thuc té thi 6ng T da quan ly si dung
dén nam 1988 6ng T da chuyén nhuong dién tich dat cho nguoi khac. Nay céc
nguyén don khong yéu cau chia dién tich dat nay, bi don khong c6 yéu cau phan to.
Do vay tai san caa hai cu chi con 1a 395m2 dét thé cu, thira s6 1045, to ban do s6
02, t6 1, xom T, x& B, huyén A, thanh phd Hai Phong (nay 1a phuong B, quan N)
dugc xéac dinh 1a di san cua cu T va cu B dé lai.

[5]. Xét Gidy giao quyén str dung tai san ngay 20 thang 3 nam 1988.



+ V& hinh thuc: Giay giao quyén sir dung dat 1a chix viét tay, phan chit ky: C6
chit ky va chit viét “ Pham Tran T duoc 1ap ngay 20-3-1988, phan dai dién gia
dinh c6 chit ky va chit viét Pham Tran T ky ngay 24- 4- 1988 va Hoi dong gia toc
chd Pham Tran C, nhung dén ngay 05 - 4-1988 xac nhan cua td truéng nhan dan
6ng Pham Puc L “Nhdn thuc theo |67 khai trén déy la ding dé nghi trén giip do”,
UBND phudng B do ong Piang Puc DBién Pho cha tich xac nhan ngay 07/4/1988.
Nhu vay ngay thang xac 1ap, ngay thang ching kién va ngay thang xéac nhan trong
Gidy giao quyén st dung tai san khdng thong nhat. Nén xac dinh nhitng ngudi c6
mat ky tén néu trén khdng chiing kién viéc 1ap gidy giao quyén sir dung tai san ngay
20/3/1988. Mat khac xac nhan ngay 07/4/1988 ctia UBND phuong D véi ndi dung «
6ng Pham Tran Tuy c6 tai sdn cing dat ¢ xom T nay lam don xin chuyén quyén si
dung cho con trai cung con gai. Con trai dién tich 457m2, con gai 395m2 khi
chuyén quyén sir dung gia dinh nép 1é phi bdo cdo dia chinh xac minh cy thé. ”. Nhu
vay noi dung xac nhan caa ong Pho chu tich Bang Puc P 1a nguoi thay mat cho
UBND phuong B chi xac nhan cu T chuyén quyén sir dung cho dat cho con trai va
con géi, chua rd viéc chuyén quyén str dung tai san da duoc thyc hién hay chua.

+ V& noi dung: “Cu T dé lai 457m?* dat va 01 nha go lam hwong héa gia dinh
sau khi cu T qua doi thi giao lai cho con trai 1 Pham Trdn T dwoc quyén si dung.
Con lai 395m® duwoc su nhat tri cia gia dinh cho con gdi it la Pham Thi T clng
chong 1a Phung Van T duwoc quyén sir dung gom 01 nha phy va hoa mau trén dat”.
Qua trinh xac minh thu thap chang ct: Nguyén don khai chir viét trong gidy giao
quyén st dung tai san khdng phai 1a cua cu T viét ra va khong phai la chit ky va viét
cta cu T; bi don khai khong biét 1a chit cua ai viét, vi sau khi cu T chét ong T da
dua cho ba gidy nay. Hién nay 6ng T, 6ng C va 6ng Phé chu tich Ding Buac D déu
da chét. Theo 1oi khai ciia dng To truong nhan dan xac dinh dang 1a chir Ky va chir
Viét “Pham Burc L 1a do 6ng L ky va viét ra nhung phan chir Xac nhan & trén cua ai
viét thi 6ng khong biét, chir viét trong Giy giao quyén st dung tai san nay ong L
khong biét ai viét, thoi gian va dia diém ky dng khdng nho 1a & dau, vi dng khdng
chung kién, day chi 1a 1am thu tuc, c6 kha ning khi 6ng ky da c6 noi dung viét san.
Thoi diém nam 1988 méi thanh 1ap phuong D 6ng 14 “Xom trudng” khong phai 1a
t6 trudong nhan dan nhu ghi trong gidy giao quyén sir dung tai san. Déi véi don xac
nhan ngay 31/7/2017 1a do éng T (la chong ba Tu) mang sang nha 6ng ndi xin ky
gidy xac nhan sao y giay cii, noi dung 6ng khong nam dugc. Trong khi d6 bi don
khong dua ra dugc chang cir chung minh 1a chir ky va chir viét 1a caa cu T. Qué
trinh giai quyét vu an cac duong sy khong dé nghi giam dinh chir viét va chir ky “T”
va “Pham Tran T”, cu T d3 chét qua l4u, cac duong sy khai khong con luu giir
nhitng but tich cua cu T tai thoi diém 1ap gidy giao quyén st dung tai san. Do vay,
Tda an khong trung cau giam dinh chit ky va chir viét cua cu T.



Nhu vay, chua di co sé khang dinh noi dung gidy giao sir dung tai san ngay
20- 3- 1988 dung 13 y chi ctia cu T chuyén quyén st dung tai san cho con trai 1a ng
TvacongailabaT.

[5]. Theo quy dinh tai muc A phan IV Thong tu sé6 81/TANDTC ngay 24
thang 7 ndam 1981 huéng dan giai quyét cac tranh chap vé thira ké: Quy dinh “ Di
chic viét phai do nguwoi co nang luc hanh vi dan s tw nguyén ldp ra dwoc chinh
quyén dia phwong xdc nhan. Néu di chlic khdng c6 sw chitng nhdn hop 16 nhung c6
nguoi lam chung bao dam hodc xdc dinh dwoc di chiic dung la do nguoi €O tai san
tw nguyén viét ra ( nhuw ding la chir viét, chiz Ky ciia nguwoi 6 tai sdn, thoi gian va
dia diém ghi trong di chiic ciing phit hop”, * nguoi lap di chlc co thé ty viét hodc
nho nguoi khéc viét ban di chiic nhung nguoi ldp di chic phdi truc tiép ky vao ban
di chiic trwdéc mdt nguoi ¢6 trach nhiém ching thec”. DI chiéu véi Gidy giao
quyén sir dung tai san ngay 20/3/1988 néu trén vé hinh thic va noi dung khong dung
quy dinh cua phéap luat nén khéng hop phép.

[6]. Do vay: Cap so tham da xac dinh Gidy giao quyén su dung tai san
ngay 20-3-1988 1a khong hop phép va xac dinh dién tich 395m? dit 14 di san cua cu
T va cu B, xac dinh hang thira ké thar nhat chia theo quy dinh caa phap luat va da
xem xét cdng sic cua duy tri bao quan khéi di san cua ba T bang mét phan thira ké
la dang quy dinh cua phap luat. Song phan nhan dinh trong ban an so tham “Cy T
chi duoc quyén dinh doat déi véi mét nia tai san chung cia hai cu va phan cu T
dwoc hirong cua cu B dé xac dinh Gidy giao quyén su dung tai san khong hop phap
la khong c6 cin cir. Nhu phan tich néu trén Gidy giao quyeén sir dung tai san ngay
20/3/1988 la khong hop phap nén khong danh gia dén quyén dinh doat mot nira cua
cuT.

[7]. Song mac du gia dinh ba Pham Thi Ngoc T quan ly sir dung di san thtra
ké thoi gian dai, 1a nguoi xay dung vat Kién trac trén dat nén khong thé chia bang
hién vat va ban an an so tham quyét dinh ba Tu phai c6 trach nhiém thanh toan cho
nhitng nguoi khong nhan thira ké bang hién vat twong duong vai gi tri bang tién
theo két luan dinh gia tai san cua Hoi dong dinh gia cia quan N 1a chua dam bao
quyén loi cho cac dong thira ké con lai vi: Dién tich dat tranh chap nam trong chi
gidi thu hoi thudc dy 4n dau tu xay dung khu nha & tai dinh cu phuc vy giai phong
mat bang du an dau tu xay dung dudng Pong khé II tai phuong B, quan N di co
thong béo s6 394/TB-UBND ngay 29 thang 12 nim 2011 vé viéc thu hoi dat va
Thong bao thu hoi dat tir s6 188 dén s6 196/TB-UBND ngay 08 thang 3 nam 2018.
Do vay khong thé thuc hién viéc giao dich mua ban chuyén nhuong dt trén dia ban.
Khi thi hanh &n, Ba T khong thé c6 tién ngay dé tra cho cac hang thira ké, phai cho
khi nha nudc boi thuong. UBND quéan N da thong bao chinh sach boi thuong hd tro
va tai dinh cu ddi véi cac ho gia dinh nhung dén nay chua thu hdi va chua cé c6
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quyét dinh boi thuong cu thé. Bé dam bao quyén va loi ich hop phap cho cac duong
su vé quyén thira ké tai san. Hoi dong xét xtr can stra phuong phap chia thira ké cu
thé nhu sau:

[8]. Di san thira ké cua cu Pham Tran T va cu L& Thi B duoc chia lam bén ky
phan 395m?: 4 = 98,75m’

+ Ba Pham Thi Ngoc T duoc huong hai ky phan 1a 98,75 m? + 98,75 m? =
197,5m’ dat. Ba T va ong T duoc s& hitu toan bo cong trinh kién tric trén dat tuong
g v&i gia tri tinh bang tién tai thoi diém khi co quan nha nudc ¢6 tham quyén boi
thuong.

+ Ba Pham Thi T duogc hudng mot ky phan 13 98,75m? tuong dwong véi gia
trj tinh bang tién tai thoi diém khi co quan nha nuéc ¢ tham quyén boi thuong.

+ Céc thira ké chuyén tiép caa ba Pham Thi H 1a 6ng Pham Hitu V, anh Pham
Quang V, chi Pham Thi H, anh Pham Hitu K huong mot ky phan 1a 98,75m?* tuong
duong vai gia tri tinh bang tién tai thoi diém khi co quan nha nudc ¢ tham quyén
bdi thuong.

[9]. Vé an phi: Do khong chap nhan khang cao nén ba Pham Thi Ngoc T phai
nop &n phi dan su phic tham.

[10]. Céac quyét dinh khac cia Ban an so tham s 21/2018/DS-ST ngay
21/11/2018 cua Toa an nhan dan quan N khong bi khang cao khang nghi co6 hiéu
luc phép luat.

Vi céac ¢ trén,
QUYET PINH:
Can ctr vao khoan 2 Biéu 308, Biéu 309 Bo luat T4 tung.

Khéng chap nhan yéu cau khang céo caa ba Pham Thi Ngoc T; sta ban an so
tham.

Can cir khoan 5 Diéu 26, diém b khoan 1 Diéu 35, diém a khoan 1 Diéu 39,
Diéu 147, diém b khoan 2 biéu 227, khoan 3 Diéu 228 B6 luat T tung dan su.

Cin cir Diéu 623 ctia Bo luat Dan su nam 2015; Phap 1énh thira ké nam 1990,
Thong tu s 81/TANDTC ngay 24/7/1981 hudng dan cé4c tranh chap vé thira ké.

Tuyén Xxt:

1. Chap nhan yéu cau khoi kién cia nguyén don vé yéu cau chia thira ké di san
cua cu Pham Tran T va cu Pham Thi B theo phap luat:
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- Di san thira ké ctia cu Pham Tran T va cu Pham Thi B 1 dién tich 395m? dat
thd cu, thira s6 1045, to ban d6 sb 2 tai T 1, xém T, phuong B, quan N, thanh phd
Hai Phong.

+ Giao cho ba Pham Thi Ngoc T dwgc quyén quan Iy sir dung 197,5m? dét, thia
s6 1045, to ban dd s6 2 tai T6 1, xom T, phudng D, quan N, thanh phé Hai Phong;
tuwong GNng V4i gia tri nhan bang tién tai thoi diém khi co quan nha nuéc cd tham
quyén bdi thuong.

+ Giao cho ba Pham Thi Ngoc T va 6ng Phung Van T s¢ hiru toan bo cdng trinh
vat kién trdc trén dién tich 395m” dét thira s6 1045, to ban d6 s 2 tai T6 1, xom T,
phuong B, quan N, thanh phé Hai Phong; twong ng voi gia tri nhan bang tién tai
thoi diém khi co quan nha nudce ¢ tham quyén boi thuong.

+ Giao cho ba Pham Thi T dugc quan ly sir dung 98,75m? thira s6 1045, t& ban
d6 s6 2 tai TO 1, xom T, phuong B, quan N, thanh phé Hai Phong tuong (ng voi gia
tri nhan bang tién tai thoi diém khi co quan nha nude c6 tham quyén bdi thuong.

+ Giao cho 6ng Pham Hiru V, anh Pham Quang V, chi Pham Thi H, anh Pham
Hitu K quan ly sir dung 98,75m? thira sé 1045, to ban dd sb 2 tai T6 1, xom T,
phuong B, quan N, thanh phd Hai Phong twong ¢ng voi gid tri nhan bang tién tai
thoi diém khi co quan nha nudc ¢ tham quyén boi thuong.

2. V& &n phi:

+ An phi dan su so tham: Ba Pham Thi T, 6ng Pham Hitu V, ba Pham Thi
Ngoc T dugc mién nop tién an phi dan su so tham.

Anh Pham Quang V, chi Pham Thi H, anh Pham Hitu K mdi ngudi phai nop
8.400.000 d6ng nhung duoc trir vao sé tién tam ung an phi dan sy so tham da nop la
5.265.000 dong theo bién lai s6 0014732 ngay 12 thang 7 nam 2018 cua Chi cyc Thi
hanh an dan su quan Ngo Q, thanh phb Hai Phong. Anh Pham Quang V, chi Pham
Thi H, anh Pham Httu K phai nop tién an phi dan sy so tham 1a 3.135.000d.

+ An phi dan sy phuc tham: Ba Pham Thi Ngoc T phai nop sé tién 300.000d
duoc trir vao so tién ba Pham Thi Ngoc T di nop tam tng &n phi dan su phic tham
theo bién lai thu tién s6 0014999 ngay 13 thang 12 nam 2018 tai Chi cuc Thi hanh
an dan su quan N, thanh phd Hai Phong.

Ban an dan su phuc tham cé hiéu luc ké tir ngay tuyén an.

Truong hop ban an nay duoc thi hanh theo quy dinh tai Biéu 2 Luat thi hanh
an dan su thi ngudi duoc thi hanh an dan su, nguoi phai thi hanh an dan su c6 quyén
thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén thi hanh an hoic bi
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cudng ché thi hanh an theo quy dinh tai cac Piéu 6, Diéu 7 va Biéu 9 Luat thi hanh
an dan sy; thoi hiéu thi hanh an duoc thyuc hién theo quy dinh tai Biéu 30 Luat thi
hanh an dan su.

Noi nhn: TM. HOI PONG XET XU PHUC THAM
-VKSND TP Hai phong; THAM PHAN - CHU TQOA PHIEN TOA
- TAND quan Ngo Quyen;

- Chi cuc THA dan su quan

Ngb Quyén;

- Duong su;

- Luu: HCTP, HSVA.

Nguyén Thi Thu Thity
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