TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
TINH BN Doc 1ap - Tw do - Hanh phic

Ban 4n s: 31 /2021/HS — PT
Ngay: 13 -7 —2021
, ~ NHAN DANH
NUGC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH BN

- Thanh phan Héi dong xét xir phiic thim gom cé:

Tham phén - Chii toa phién tda: Ong Nguyén Hiru Hoa.

Cdc tham phan: Ba Nghiém Thi Luong.

Ong Pinh Xuéan Tuén.

- Thuw ky phién tda: Ong Pinh Van Khuyén — Thu ky Toa an nhan dan
tinh BN.

- Pai dién Vién kiém sdt nhan déan tinh BN tham gia phién toa:

Ba Nguyén Thi Anh - Kiém sat vién.

Ngay 13 thang 7 nam 2021, tai tru sé Toa an nhan dan tinh BN xét xtr phuc
tham c6ng khai vu an hinh sy thy 1y s6: 54/2021/TLPT - HS ngay 28 thang 5
nim 2021 dbi voi bi cdo Pham Thi T do c¢6 khang céo ctia bi cao T ddi voi ban
an hinh sy so thdm sd:; 87/2021/HSST ngay 18 thang 3 nam 2021 cta Toa an
nhan dan thi xa TS, tinh BN.

* Bi cdo ¢ khang cao:

Pham Thi T, sinh nam 1964; noi PKHKTT: Khu phb Pa H, phuong Chau
K, thi xd TS, tinh BN; nghé nghiép: Lam rudng; trinh d6 hoc van: 03/10; Qudc
tich: Viét Nam; dan toc: Kinh; gidi tinh: Nit; ton giao: Khong; con 6ng Pham
Van N, sinh nam 1937 va ba Tran Thi B, sinh nam 1940; chéng la Tran Vin Ng,
sinh ndm 1964 (da chét); ¢4 04 con, 16n nhat sinh nam 1985, nho nhat sinh nam
1991; tién an, tién sy: Khéng; bi cdo tai ngoai; co6 mit.

Trong vu &n nay con ¢ nguoi c6 quyén loi, nghia vu lién quan dng Nguyén
Thé Ch — Ph6 chu tich UBND phuong Chau K; 6ng Nguyén Thé T — Can bo dia
chinh phuong Chéau K; 6ng Ngo Quéc Ch — Céan b Tu phap phuong Chau K do
khong c6 khang céo, khong lién quan dén khang céo, khong bi khang nghi nén
Toa an khong triéu tap.

NOI DUNG VU AN:

Theo cac tai liéu co trong hé so vu an va dién bién tai phién toa, noi dung
vu an dwoc tom tat nhw sau:

Theo két luan thanh tra s6: 165/KL-UBND ngay 17/3/2020 ciia UBND thi
x& TS vé cong tac quan 1y va sir dung dat dai tai phuong Chau K, trén dia ban
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toan phuong Chau K c6 284 truong hop vi pham phap luat vé dat dai, tong dién
tich vi pham: 62.909,0m?. Trong s6 d6 tai khu vuc Ao Nhin, khu phé ba Hoi:
c6 121 trudng hop, dién tich vi pham 1a 33.865m?; cac hd vi pham da xay, dung
hang rao, nha xudng, nha cip 4, nha cao tang kién cb; Khu dit nay da duoc
UBND tinh BN cho phép khéao sat dja diém lap quy hoach du an dau tu xay
dung Cum cong nghiép vira va nho tai Khu phé Pa H, phuong Chau K tai vin
ban s6: 1616/UBND-XDCB ngay 28/10/2008 caa UBND tinh BN. Ngay
07/7/2020 Cha tich UBND thi xa TS ra Quyét dinh sb: 516/QD-UBND vé viéc
thanh 14p Ban chi dao xir 1y vi pham phap luét dat dai tai phuong Chau K.

Ngay 04/8/2020, Cha tich UBND phuong Chau K ra Quyét dinh so:
238/QD-UBND va Ké hoach s6: 01/KH-QLDD vé viéc thanh 1ap Td cong tac
giai quyét xir Iy cac truong hop vi pham trong linh vuc dét dai, xdy dung nha ¢
trén dia ban phuong Chau K, thi xa TS, tinh BN kém theo 1a danh sach céac déng
chi trong t6 cong tac gdm co: Pong chi Nguyén Thé C — Phé cha tich, dong chi
Nguyén Thé Toan - Can bo dia chinh, dong chi Ngoé Qudc Chién — Can bd tu
phép, dong chi Tran Ptc Cudng - Pho chi huy quan sy phudng, dong chi Ngd
Liém Khiét - Can bo vin hoa phuong, dong chi Duong Thuong Ha — Pho trudng
cong an phuong Chau K, cic dong chi Nguyén Vin Sy, Ngoé Vin Quyét,
Nguyén Quéc Hung, Ngé Vin Thanh, Vi Van Thang, Nguyén Van Truong 13
can bo cong an phuong, dong chi Duong Vinh Phiic — Trudng ban BVDP, dong
chi Nguyén Cong Huin — Phé ban BVDP, cac ddng chi Nguyén Tran Loi, Ngo
Vian Tién, P3 Vian Hinh, Ng6 Van Chit, Pang Xuan Truong 1a can b bdo vé
dan phd phuong Chau K.

Khoang 17h00’ ngay 12/8/2020, T cong tac giai quyét, xir Iy cac trudng
hop vi pham trong linh vuc dat dai, xdy dung nha ¢ phuong Chau K do dong chi
Nguyén Thé C lam to trudng, cung voi cac dong chi Nguyén Thé Toan, Ngo
Quéc Chién, Tran Puc Cuong, Ngo Liém Khiét va Nguyén Van Sy tudn tra trén
dia ban khu phd Pa Hoi phat hién tai thira rudng thudc khu Ao Nhan, Khu phd
ba H, phuong Chau K cua nha Pham Thi T ¢6 vi pham trong viéc tu y xay trén
dat nong nghiép, vi pham khoan 4 Piéu 9 Nghi dinh s6 91 ngay 19/11/2019 cua
Chinh Phii vé xtr phat vi pham hanh chinh trong linh vuc dat dai. Sau do, dong
chi Chinh thong bao 13i vi pham va giai thich quy dinh vé Luat dat dai thi bi c40
T khong chap hanh, c6 hanh vi n6i to cac cau nhu: “T6i khong xay, toi lap cai
lan, day cai nay nha t6i, t6i lam bao ndm rdi” dé ngudi dan vao khu vuc hién
truong vi pham hanh chinh. Sau d6, dong chi Chinh nhan thiy tinh hinh phuc
tap nén dd goi dién bao cdo ddng chi Tran Thi Nghia — quyén Chu tich UBND
phuong Chau K, thi xa TS dé ting cuong luc luong dé dam bao an toan, kiém
dém tang vat vi pham hanh chinh va cuong quyét lap bién ban vi pham hanh
chinh dé ngan chan tiép tuc vi pham, lap hd so xur 1y vi pham hanh chinh. Sau
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khi nghe bao cdo, ddng chi Nghia da chi dao ting cuong luc luong cho to cong
tac xubng hién truong vi pham hanh chinh tai nha Pham Thi T gém c6 ddng chi
Duong Thuong Ha, cic dong chi Ngé Vin Quyét, Nguyén Qubc Hung, Ngo
Vin Thanh, Vii Van Thing, Nguyén Van Truong, Duong Vinh Phuc, Nguyén
Cong Huén, Nguyén Tran Loi, Ngé Van Tién, P4 Van Hinh, Ngd Vin Chi,
Ping Xuan Truong. Sau khi cac dong chi dugc ting cudng xudng hién truong vi
pham hanh chinh, d6ng chi Chinh tiép tuc giai thich cho Pham Thi T vé hanh vi
vi pham ctia minh, yéu cau Thao chdp hanh, moi ngudi khong lién quan ra khoi
hién trudong vi pham hanh chinh dé luc luong chirc ning tién hanh 1ap bién ban
vi pham hanh chinh va kiém dém tang vat thi Thao khong chap hanh ma di ra
khu vuc céng vao khu rudéng nha Thao, Thao c6 hanh vi chéng ddi, noi to kich
dong ngudi dan xung quanh vao xem dé can trg lyc luong chirc ning lam nhiém
vu. Théo noi to: “ Khong phai moi ra, cac ba con vao day, khong phai ra cac
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d6ng chi khéng duoc quyén”, « cac dong chi uy hiép toi y gi”, “ cac ba con vao
trong nay”,  cac dong chi khong duoc quyén dudi nhan dan ra dé uy hiép me
con tdi y gi”... Luc nay, nhan thdy Pham Thi T c6 hanh vi chong d6i luc lugng
chtic ning, dong chi Ha d giai thich va yéu cau Pham Thi T khong c6 10i néi,
hanh vi ngan can, chéng d6i ngudi thi hanh céng vu néu khong sé bi xur 1y theo
quy dinh phap luat. Sau d6, dé c6 can ¢ xtr 1y vi pham, déng chi Chinh chi dao
d6ng chi Toan cén bd dia chinh 1ap bién ban vi pham hanh chinh, ddng chi Ngo
Quéc Chién can bo tu phap phdi hop voi luc luong bao vé dan phd kiém dém
nhimg thanh sit, vi kéo 1a tang vét vi pham hanh chinh. Lac nay, Thao tiép tuc
c¢6 hanh vi chong d6i va 10i 1& xtc pham khong cho luc lugng chirc ning thi
hanh cong vy, Thao di ra khu vuc cong noi nguoi dan xem néi to nhiing cau
nhu: “ Bay gio t6i biét 1a dat nong nghiép, nhung ma xung quanh t6i thay nguoi
ta van x4y nha, toi lam dé che mua che ning, con lon, con ga, bay gio cac dong
chi uy hiép t6i dtng khong”, “Hay 1a dong chi mudn ham hiép toi day ha?”, «
Lang nudc oi, nd ham hiép t6i, hang xom oi, né uy hiép ham hiép t6i, n6 dudi
nhan dan a”. Khi déng chi Chién cung cac dong chi bao vé dan phd tién hanh
kiém dém nhiing thanh sat, vi kéo 1a tang vat vi pham thi do lic nay Pham Thi T
X6t cua, so luc luong chirc ning s& thu giit nhiing tai san thanh sat, vi kéo cia
minh nén Pham Thi T d4 chay ra khu vuc dé nhiing vi kéo, thanh sat dé can tré
viéc kiém dém cua lyc luong chirc nang. Khi luc lwong chirc ning yéu cau Thao
ra khoi khu vuc dé nhirng thanh sit thi Thao tu céi 4o ngoai cua minh véi muc
dich dé lyc luong chirc ning khéng tiép tuc kiém dém tang vat dong thoi Thao
c6 nhitng 101 ndi nhdm can tro luc luong chic ning thi hanh cong vu nhu:
Khéng ldy duoc gi cia tao sat, dira nao vao ddy gioi oi, téi khong lam gi sét,
ham hiép toi day nay”... Sau do, Thao tu minh mac lai 40 vao nguoi va tiép tuc
dung 1én nhitng thanh sit vi kéo dé can tré viéc kiém dém cua to cong tac. TO
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cong tac tiép tuc tuyén truyén giai thich, yéu cau Pham Thi T ra khéi khu vuc
cac thanh sit dé t6 cong tac kiém dém tang vat vi pham nhung Thao khong chap
hanh. Dén khoang 18 gid 15 phut cung ngay, do bi Théo can trd td cong tac
khong thé tién hanh lam viéc, dua tang vat vi pham hanh chinh, td cong tac da
bao cao dong chi Nghia va bao cao 1én Cong an thi xd TS vé hanh vi chéng
nguoi thi hanh cong vu cua Pham Thi T nhu da néu ¢ trén.

Vi ndi dung trén, ban an sd: 87/2021/HSST ngay 18 thang 3 nam 2021 cua
Toa 4n nhan dan thi xa TS, tinh BN da xét xtr va tuyén bd bi cdo Pham Thj T
pham ti “Chdng nguoi thi hanh cong vu”.

Ap dung khoan 1 Piéu 330; diém b, i, s khoan 1 Diéu 51; Diéu 38 B luat
hinh su Xt phat: Bi cao Pham Thi T 08 thang tu.

Ngoai ra, Ban 4n so tham con tuyén an phi va quyén khang céo theo quy
dinh cua phap luat.

Ngay 18/3/2021, bi cao Pham Thi T khang cdo xin hudng an treo.

Tai phién toa phtc tham, bi cdo Pham Thi T khai nhan toan bd hanh vi pham
t6i va thira nhan Ban an so tham xét xtr bi cao 1a diing ngudi, dung toi. Tuy nhién
hinh phat 08 thang tii 1a nang. Hoan canh gia dinh bi cdo kho khan, chong bi céo
d3 mat, bé me gia, bl cdo dang phai nuoi 01 con bi bénh than kinh. Do vay, dé
nghi HDXX xem x¢t cho bi cdo dugc huéng an treo.

Pai dién Vién kiém sat nhan dan tinh BN thyc hanh quyén cong t6 tai
phién tda phat biéu ¥ kién: Bi cao T pham toi lan dau, thudc truong hop it
nghiém trong, khong co tinh tiét ting ning, nhidu tinh tiét giam nhe, dé nghi
HPXX chip nhan yéu cau khang céo cta Thao, gitt nguyén hinh phat ti ma ban
an so tham da tuyén nhung cho bi cdo dugc huong an treo.

Bi cdao T khong tham gia tranh luan voi dai dién Vién kiém sat vé toi
danh, chi dé nghi HDXX chip nhan yéu cau khang cdo ciia bi céo.

NHAN PINH CUA HQI PONG XET XU

Trén co s& ndi dung vu an, cdn cr vao cac tai liéu trong hd so vu an da
dugc tranh tung tai phién toa, Ho1 déng x¢ét xur nhan dinh nhu sau:

[1]. Loi khai cua bi cao T tai phién toa hom nay phu hop vai 101 khai cta
bi céo tai qua trinh diéu tra, truy t6, xét xr so tham, phu hop vaéi 101 khai cua
nhitng nguoi lién quan; bién ban kham nghiém hién truong va céc ching cu,
tai liéu c6 trong ho so vu an di co so két luan: Trong thoi gian tir 17h00° dén
18h15’ ngay 12/8/2020, tai thira dat s6 231(1), to ban do sé 08, dién tich 386m?,
muc dich str dung dat: Lia, trén s6 muc ké trang s6 10, quyén sé 04, thuc khu
Ao Nhan, Khu phé Pa H, phuong Chau K, thi xa TS, tinh BN do Pham Thi T
dang quan ly, sir dung. T6 cong tac kiém tra vi pham hanh chinh trong linh vuc
dat dai UBND phuong Chau K do dong chi Nguyén Thé C — Pho cha tich
UBND phuong lam to truong, da tién hanh kiém tra phat hién vi pham hanh
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chinh cua Pham Thi T 12 xay dung lan, xudng trai phép trén dat ndng nghiép, da
vi pham khoan 4 Diéu 9 Nghi dinh s 91 ngay 19/11/2019 caa Chinh Phua vé xu
phat vi pham hanh chinh trong linh vuc dat dai. Trong qua trinh t6 cdng tac 1am
nhiém vu 1ap bién ban vi pham hanh chinh, kiém dém tang vat vi pham hanh
chinh dé co can cu 1ap hd so xir Iy vi pham hanh chinh, Pham Thi T d4 c¢6 hanh
vi can tré ngudi thi hanh ¢éng vu nhu noi to, ho hao dé nguoi dan vao hién
treong vi pham hanh chinh xem, coi 40 ngoai Thao dang mac, miéng thi ho
hoan, dang Ién nhitng thanh sét, vi kéo khdng cho nhitng nguoi trong to cong tac
lap bién ban vi pham hanh chinh, kiém dém tang vat vi pham hanh chinh, do vay
t6 cong tac da 1ap duoc bién ban hanh chinh nhung khong kiém dém va thu gii
duogc tang vat vi pham dé xt Iy vi pham hanh chinh theo quy dinh. Do vay, Ban
an so tham tuyén xtr bi cao Pham Thi T pham t6i “Chéng ngudi thi hanh cong
vu” theo khoan 1 Piéu 330 B9 luat Hinh sy 1a dang nguoi, dung toi, dung phap
luat.

Hanh vi cua bi céo 1a nguy hiém cho xa hoi, di xam pham dén viéc thuc
hién nhiém vu cta nhitng ngudi dang thi hanh cong vu va xdm pham dén hoat
dong ciia Nha nudc vé quan 1y hanh chinh trong linh vuc thi hanh nhiém vy
cong, lam mat an ninh trat tu tai dia phuong, tao ra tdm 1y bat an trong nhan
dan. Vi vay, can phai xir Iy bi cao theo phap luét hinh sy dé gido duc riéng va
phong ngtra chung.

[2]. Xét kh&ng cdo xin hudng an treo cua bi cao Pham Thi T, HDXX nhéan
thay: Bi cdo pham t6i 1an dau va thudc trudng hop it nghiém trong; qua trinh
diéu tra, truy t6, xét xir déu thanh khan khai bdo, to thai d6 an nin héi cai; tu
nguyén stra chira, khac phuc hau qué; c6 noi cu tra rd rang. An so tham di xem
x¢t dﬁy du cac tinh tiét gidm nhe trach nhiém hinh su, tuy nhién hinh phat 08
thang ti ddi v6i Thao 1a co6 phan qua nghiém khac. Tai phién toa hom nay, bi
c40 T thira nhan toan bd hanh vi pham t6i va dé nghi HPXX phiic tham cho bi
cdo duoc hudng an treo. Cin ctr nghi quyét sb: 02/2018/NQ-HPTP ngay
15/5/2018, cia Hoi dong tham phan Toa an nhan dan t6i cao vé an treo thi bi céo
Pham Thi T thudc truong hop co6 thé cho huodng an treo. Pai dién Vién kiém sat
nhan dan tinh BN ciing dé nghi HDXX gitt nguyén muc hinh phat ti nhu 4n so
tham d4 tuyén nhung cho bi cao T dugc hudng an treo. Xét thay, bi cdo ¢d nhan
than tét, pham to1 lan dau va thudc truong hop it nghiém trong, sau khi pham toi
bi cao da tu nguyén thio d& cong trinh vi pham trén dit, hoan canh gia dinh bi
c4o kho khin, bi cdo c6 nhiéu tinh tiét giam nhe, khong c6 tinh tiét ting ning
trach nhiém hinh sy nén can gitt nguyén hinh phat t nhu ban 4n so tham da
tuyén nhung cho bi cdo Pham Thi T dugc hudng an treo ciing du dé gido duc bi
céo tré thanh cong dan cd ich cho xa hoi. Do d6, can chap nhan khang cio cua
bi c4o Pham Thi T, sira ban an so tham.



Céc quyét dinh khac ctia ban an so thim khong c6 khang c4o, khang nghi,
HDPXX phuc thim khong xem xét.

Do khang cdo dugce chap nhan nén bi cdo Pham Thi T khdng phai chiu an
phi hinh sy phtc thim.

Vi cac 1€ trén,

QUYET PINH

Can ctr diém b khoan 1 diéu 355; diém e khoan 1 Diéu 357 B0 luat té tung
hinh su.

1. Chép nhan khang céo cua bi cao Pham Thi T, stra ban &n so tham.

Ap dung khoan 1 Piéu 330; diém b, i, s khoan 1 Diéu 51; Diéu 65 Bo luat
hinh su Xt phat:

Pham Thi T 08 (tdm) thang tu vé toi “Chéng nguoi thi hanh cong vu”
nhung cho hudng an treo, thoi gian thir thach 1a 16 thang tinh tir ngay tuyén an
phuc tham (13/7/2021).

Giao bi cao Pham Thi T cho Uy ban nhan dan phuong Chau K, thi xa TS,
tinh BN giam sat, gido dyc trong tho1 gian thur thach.

Trong thoi gian thir thach, néu ngwoi dwoc hudng dn treo cé y vi pham
nghia vu theo quy dinh cua Ludt thi hanh an hinh sy tie 02 lan tré lén thi Toa
dan ¢ thé quyét dinh budc nguwoi dé phdi chap hanh hinh phat tix ciia ban dn da
cho hwdng dn treo. Truong hop bi cdo thay doi noi cw trii thi thuc hién theo
quy dinh tqi Piéu 92 Ludt thi hanh dn hinh suw.

2. Céc quyét dinh khéc ctia ban an so tham khong bi khang céo, khang nghi
c6 hiéu lyc phap luat ké tir ngay hét thoi han khang céo, khang nghi.

3. Bi cdo Pham Thi T khong phai chiu an phi hinh sy phtc tham.

Ban an xtr phtic thim c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhén: TM. HOI PONG XET XU PHUC THAM

- VKSND tnh BN; THAM PHAN - CHU TQA PHIEN TOA
- Phong PC 10 — CA tinh BN; *

- CODT; VKS; TAND thi xa TS;

- Bi cdo; duwong su (qua dwong céng

van),

- UBND phuong Chau K, TX.TS;

- Luu.

Nguyén Hiru Hoa



