TOA AN NHAN DAN CAP CAO  CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHi MINH Poc 1ap - Tw do - Hanh phuc

Quyét dinh giam ddc thim
S6: 08/2023/HC-GDT
Ngay 08 thang 8 nam 2023
V/v khiéu kién quyét dinh hanh chinh
trong linh vuc thué

NHAN DANHNUOGC CONG HOA XA HOI CHU NGHIA VIET NAM

UY BAN THAM PHAN
TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

- Thanh phin Uy ban Tham phdn Toa dn nhan dan cép cao tai Thanh pho
Ho6 Chi Minh gom cé: 09/13 thanh vién tham gia xét xir, do ong Nguyén Xuéan
Thién - Phé Chanh an Toa 4n nhan dan cip cao tai Thanh phé HO Chi Minh lam
Chu toa phién toa theo su uy nhiém cua Chanh an Toa &n nhan dan cﬁp cao tai
Thanh phd H6 Chi Minh.

- Thuw ky phién toa: ba Truong Thi Cam Linh - Tham tra vién.

- Dgi dién Vién kiém sit nhin dén cap cao tgi Thanh phé Ho Chi Minh
tham gia phién toa: ba Pham Thi Thanh T - Kiém sat vién.

_ Ngay 08 thang 8 nam 2023, tai tru s6 Toa an nhan dan cap cao tai Thanh phé
Ho6 Chi Minh xét xir giam dég tham vu an hanh chinh vé “Khiéu kién quyét dinh
hanh chinh trong linh vuc thué” gitra:

1. Ngwoi khoi kién:

1.1. Ba Nguyén Thi Hong P, sinh ndm 1955;

1.2. Ba Huynh Hong Ngoc M, sinh nam 1978;

1.3. Ba Huynh Hong Ngoc T1, sinh nam 1974;

Cung dia chi: s6 A L, Phuong C, Quéin E, Thanh phd H6 Chi Minh.
2. Ngwoi bi ki¢n: Chi cuc Thué quan N, thanh phé Can Tho.

Dia chi: s6 E N, phuong T, quan N, thanh phé Can Tho.

~ Dai dién theo uy quén: ong Lam Tan T2 - Pho Chi cuc truéng, Chi cuc
Thué quan N, thanh ph6 Can Tho.

NOI DUNG VU AN:
Ba Nguyén Thi Hong D, ba Huynh Hong Ngoc M va ba Huynh Hong Ngoc
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T1 vé6i ong Nguyén B4 P, ba Huynh Thi Thuy H tranh chap vé Quyen so httu tai
san, huy van ban thoa thuan va huy glay chtng nhan quyén sir dung dat va tai san
gan lién véi dat” d6i voi nha dat tai sé B dudong D, phuong A (nay 1a phuong T),
quan N, thanh phb Can Tho.

Theo Ban 4n dan su so tham sé 127/2019/DS-ST ngay 29/11/2019 cia Toa
an nhan dan quin Ninh Kiéu, thanh phd Can Tho va Béan an dan sy phuc tham sb
39/2020/DS-PT ngay 27/5/2020 ciia Toa an nhan dan thanh phdé Can Tho thi 6ng
Nguyén B4 P, ba Huynh Thi Thuy H c6 nghia vu thanh toan cho ba Nguyén Thi
Hong D, ba Huynh Hong Ngoc M va ba Huynh Hong N T1 s tién 05 ty dong;
d6ng thoi, 6ng Nguyén Ba P, ba Huynh Thi Thuy H duoc quyén sé hitu d6i véi nha
dat tranh chap.

Ngay 17/7/2020, Chi cuc Thi hanh an dan su quan Ninh Kiéu, thanh phd Can
Tho ban hanh Gidy xac nhan két qua thi hanh an s6 178/GXN-CCTHADS. Theo
d6, xac nhan vo chong ong Nguyén B4 P da thanh toan s6 tién 5.000.000.000 dong
cho ba Nguyén Thi Hong B, ba Huynh Thi Ngoc M1 va ba Huynh Hong Ngoc T1
do chuyén nhuong nha dat tai s6 B duong D, phuong T, quan N, thanh phé Can
Tho. Vi vdy, Chi cuc Thué quan N ban hanh Théng bao LTB2081519-
TK00116387/TB-CCT ngay 08/12/2020, yéu cau ba b, ba M1 va ba T1 nop thue
thu nhap ca nhan doi voi viéec chuyén nhugng bat dong san trén voi sd tién
100.000.000 dong.

Ba Nguyén Thi Hong D, ba Huynh Hong Ngoc M va ba Huynh Hong Ngoc
T1 khdi kién yéu cau huy Thong bao LTB2081519-TK00116387/TB-CCT cua Chi
cuc Thué quan N, Thanh phé can T vi cho rang cac ba duoc hudng thira ké nha va
dat trén theo di chuc ctia me 1a ba Nguyén Thi H1 (1a ngudi dugc cap quyén so
hitu, quyén st dung nha dat tai sé B duong D, phuong T, quan N, thanh phd Can
Tho theo Gidy chimg nhan s6 0000004 do Uy ban nhan dan tinh C (cii) cip ngay
08/02/1996).

Tai Ban 4n hanh chinh so tham so 01/2022/HC-ST ngay 05/4/2022, Toa &n
nhan dan quan Ninh Kiéu, thanh pho Can Tho quyét dinh:

Chép nhan yéu cau khoi kién cua ba Nguyén Thi Hong B, ba Huynh Hong
Ngoc M va ba Huynh Hong Ngoc TI1; huy Thong bao LTB2081519-
TK00116387/TB-CCT ngay 08/12/2020 cua Chi cuc Thué quan N, thanh pho Can
Tho.

Ngoai ra, Toa an cép so thim con quyét dinh vé 4n phi, quyén khang céo cua
cac duong su theo quy dinh phép luat.

~ Noay 14/4/2022, Chi cuc Thué quan N ¢6 don khang céo toan bd ban an so

tham.

Tai Ban 4n hanh chinh phuc tham sé 01/2022/HC-PT ngay 23/6/2022, Toa

2



an nhan dan Thanh ph Can Tho quyét dinh:

Chép nhan mot phﬁn khang cdo cuia nguodi bi kién Chi cuc Thué quan N,
thanh phé Can Tho, stta Ban an so thim sd 01/2022/HC-ST ngay 05/4/2022 cua
Toda 4n nhan dan quin Ninh Kiéu: khong chap nhin yéu cau khoi kién cua ba
Nguyén Thi Hong D, ba Huynh Hong Ngoc M va ba Huynh Hong Ngoc T1, vé
viéc huy Thong bao sé6 LTB2081519-TK00116387/TB-CCT ngay 08/12/2020 cua
Chi cuc Thué quan N, thanh phé Can Tho.

Sau khi ban an phuc tham c6 hiéu lyc phap luat, ba Nguyen Thi Hong b, ba
Huynh Hong Ngoc M va ba Huynh Hong Ngoc T1 c6 don dé nghi giam déc tham;
Vién kiém sat nhan dan thanh pho Can Tho c6 bao céo kién nghi Vién truéong Vién
kiém sat nhan dan cép cao tai Thanh phd H6 Chi Minh khang nghi gidm ddc tham
d6i v6i ban an hanh chinh phtc thim néu trén theo hudng hay ban an hanh chinh
phtc tham, gitt nguyén ban an hanh chinh so tham.

Tai Quyét dinh khang nghi giam dbc tham s6 254/QD-VKS-HC ngay
29/11/2022, Vién truong Vién Kiém sat nhan dan cap cao tai Thanh phé H6 Chi
Minh khang nghi Ban 4n hanh chinh phuc tham s6 01/2022/HC-PT ngay 23/6/2022
ctia Toa an nhan dan thanh phd Can Tho. Pé nghi Uy ban Tham phan Toa 4n nhan
dan cép cao tai Thanh phd HO Chi Minh xét xir giam dbc tham, huy Ban an hanh
chinh phiic tham s6 01/2022/HC-PT ngay 23/6/2022 cta Toa 4n nhan dan thanh
phb Can Tho va gilt nguyén Ban an hanh chinh so tham sé 01/2022/HC-ST ngay
05/4/2022 cua Tda 4n nhan dan quan Ninh Kiéu, thanh phé Can Tho.

Tai phién toa gidm ddc tham, dai dién Vién kiém sat nhan dan cép cao tai
Thanh phdé H5 Chi Minh dé nghi Uy ban Tham phén Toa an nhan dan cap cao tai
Thanh phé Hb Chi Minh chép nhan toan bo khang nghi cua Vién trudng Vién kiém
sat nhan dan cap cao tai Thanh phd Ho Chi Minh.

NHAN PINH CUA TOA AN:

[1] Vu an tranh chip quyén s hitu tai san 13 cin nha sé B duong B, phudng
A (nay 1a phuong T), quan N, thanh phd Can Tho giita nguyén don 1a ba Nguyén
Thi Hong B, ba Huynh Hong Ngoc M va ba Huynh Hong Ngoc T1 véi bi don la
6ng Nguyén Ba P va ba Huynh Thi Thuy H d3 duogc giai quyét tai Ban an dan su so
tham s6 127/2019/DSST ngay 29/11/2019 va Ban 4n dan sy phtc thdm sb
39/2020/DS-PT ngay 27/5/2020 cua Toda an nhan dan thanh phd Can Tho. Ban an
dan sy so tham trén nhan dinh: ba Nguyén Thi Hong B, ba Huynh Hong Ngoc M
va ba Huynh Hong N T1 duogc xac dinh 1 cht sé hitu hop phap nha, dit tranh chép.
Tuy nhién, tai phién toa so tham dan su, cac bén duong su théng nhét nha dét tranh
chap co gia tri 5.000.000.000 déng; dong thoi, nguyén don thay d6i ndi dung yéu
cau khoi kién tir yéu cau bi don tra lai nha dat tranh chép sang yéu cau bi don tra lai
gi4 tri nha dat tranh chap v6i s6 tién 5.000.000.000 dong va dong ¥ chuyen nhuong
lai nha dét tranh chép cho bi don. Bi don théng nhit v6i nguyén don vé viée tra gia
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tri nha dét tranh chap cho nguyén don vai gia 5.000.000.000 dong dé bi don duoc
lam thu tuc ké khai, ding ky quyén sé dung dat va quyén so hitu nha & dang tranh
chép theo quy dinh cua phap lut.

Toa &n cap so tham chip nhan yéu ciu trén cia nguyén don va ghi nhan viéc
nguyén don va bi don thong nhét thoi gian thanh toan sé tién 5.000.000.000 dong.
Nhu vay, ban chét su thoa thuan giira nguyén don va bi don 1a viéc chuyén nhuong
nha dit va dugc Toa an ghi nhan bang ban an dan su so thAm va dan sy phic tham
néu trén.

[2] Thuc hién quyét dinh ctia ban an phtc thim néu trén, ong P, ba H da
thanh toan sé tién 5.000.000.000 déng cho ba B, ba M va ba T1 tai Chi cuc Thi
hanh 4n dan sy quan Ninh Kiéu, thanh phd Can Tho. Viée ba D, ba M va ba T1
nhan dugc 5.000.000.000 dong (1a gia tri nha dat tai s6 B duong D, phuong A (nay
1a phuong T), quan N, thanh phé Can Tho) tir 6ng P va ba H 1a thu nhap tir chuyén
nhugng bat dong san nén thudc truong hop phai nop thué thu nhap ca nhan theo
quy dinh tai diém g khoan 5 Piéu 2; diém a.3 khoan 3 Piéu 26 Thong tu sb
111/2013/TT-BTC ngay 15/8/2013 cta Bo T3 “Hudng dan thuc hién Luat thué thu
nhap ca nhan, Luat stra doi, bo sung mot sb diéu cua Luat thué thu nhap ca nhan va
Nghi dinh s6 65/2013/NB-CP ctia Chinh phi quy dinh chi tiét mot s6 diéu ctia Luat
thué thu nhap ca nhan va Luat stra ddi, bd sung mot s6 diéu cua Luét thué thu nhap
ca nhan”. Do d6, Can ctt Gidy xac nhan két qua thi hanh an s6 178/GXN-CTHADS
ngay 17/7/2020 cua Chi cyc Thi hanh 4n dan sy quan Ninh Kiéu, thanh phd Can
Tho, Chi cuc Thué quin N, thanh phd Cin Tho ban hanh Thong bio sO
L TB2081519-TK0016387/TB-CCT ngay 08/12/2020 gui ba M, ba b va ba T1, yéu
cau phai nop thué thu nhap ca nhan véi sd tién 100.000.000 ddng tir viéc chuyén
nhuong bat dong san gia tri 5.000.000.000 dong 1a ding quy dinh cta phap luat.

[3] Toa an cap so thim nhan dinh théa thuan gitta ba M, ba B va ba T1 véi
6ng P va ba H khong phai 1a giao dich chuyén nhuong bat dong san nén khong
thudc truong hop phai ndp thué thu nhép ca nhan 1a sai lam nghiém trong trong
viéc ap dung phap luat. Toa an cap phuc tham di danh gia ding ban chat noi dung
thoa thuan trén 1a giao dich bat dong san; xac dinh thu nhap 05 ty dong ciia ba b,
ba M va ba T1 nhan duoc tir ong P va ba H 13 thu nhap tir chuyén nhuong bat dong
san nén phai nop thué thu nhap ca nhan 1a c¢6 cin ctr, dung phap luat.

[4] Tt nhimg nhan dinh trén, xet thay khong c6 can cir chap nhan khang nghi

giam ddc thim cua Vién truong Vién kiém sat nhan dan cip cao tai Thanh phd Ho
Chi Minh; giit nguyén ban an hanh chinh phutc tham.

Vi cac 1€ trén;
QUYET PINH:
Can ctr vao Diéu 271; khoan 1 Diéu 272 Luat T tung hanh chinh;
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1. Khong chap nhan Quyét dinh khang nghi giam dbc tham slé 254/Qb-VKS-
HC ngay 29/11/2022 cta Vién truong Vién kiém sat nhan dan cap cao tai Thanh
pho H6 Chi Minh.

2. Gilt nguyén Ban 4n hanh chinh phic thdm s6 01/2022/HC-PT ngay
23/6/2022 cia Toa 4n nhan dan thanh pho Can Tho.

3. Quyét dinh giam dbc tham c6 hiéu luc phap luat ké tir ngay Hoi dong xét
xur giam doc tham ra quyét dinh.

Noi nhin: ‘ ] UY BAN THAM PHAN

- Chéanh an TANDCC tai TP H6 Chi Minh (d€ b/c); CHﬁ TOA PHIEN TOA-PHO CHANH AN
- VKSNDCC tai TP H6 Chi Minh; y

- TAND thanh phé Can Tho;

- VKSND thanh phé Can Tho;

- TAND quén Ninh Kiéu, thanh ph Can Tho;

- VKSND quén Ninh Kiéu, thanh ph6 Can Tho;

- Cuc THADS quén Ninh Kiéu, thanh phé Cén Tho;

- Puong sy (theo dia chi);

- Luu P.LTHS, P.GDKT [, HS, THS, (TTCL). Nguyén Xuan Thién



