TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Poc lap - Twdo - Hanh phiic

Ban an sb: 284/2020/DS-PT
Ngay: 12/5/2020
Viv:“Tranh chdp vé hop dong
bdo hiem”
NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phin Hpi dong xét xir phiic thim gom cé:

Thim phén - Chii toa phién toa: Ba Nguyén Thi Huyén

Cdc Tham phén:

1/ Ong Nguyén Chi Sang

2/ Ba Pham Thi Nhung

- Thu ky phién toa: Ba Nguyén Thanh Thao — Can b Toa an nhan dan
Thanh pho H6 Chi Minh.

- Dgi di¢n Vién kiém sdt nhan din Thanh pho Ho Chi Minh: Ong D6
buc Toan — Kiém sat vién tham gia phién toa.

Vao cac ngay 05 va 12 thang 5 nam 2020, tai try s6 Toa an nhan dan
Thanh ph6 H6 Chi Minh xet xir phuc thdm cong khai vy an thu ly so
22/2020/TLPT-DS ngay 06 thang 01 nam 2020, v€é “Tranh chap vé hop dong
bao hiém”.

Do Bin 4n dén sy so thdm s0 486/2019/DS-ST ngdy 22 thang 11 nim
2019 cua Toa an nhan dan Quan X, Thanh ph6 H6 Chi Minh bi khéng céo.

Theo Quyét dinh dua vy 4n ra xét xir s0 266/2020/QD-PT ngay 04 thang
02 nam 2020, Quyét dinh hoan phién toa s6 1617/QD-PT ngay 03 thang 3 nam
2020 va s6 2356/2020/QD-PT ngay 17 thang 3 nam 2020, Thong bao thay doi
thoi gian mo lai phién toa phic tham s6 3101/TA — TB ngay 14 thang 4 nam
2020 cua Toa an nhan dan Thanh phé H6 Chi Minh, gitta cac duong su:

1. Nguyén don: Ong Lam Nghia H, sinh nim 1958 (c6 mit)

Dia chi: S6 35 duong R1, phuong N, Quan X, Thanh phé H6 Chi Minh

2. Bi don: Cong ty TNHH B
‘ Dia chi tru sé: T?mg 25,86 37 duong R2, phuong T, Quan X, Thanh phé
H6 Chi Minh
Ngueoi dai dién theo ity quyén ciia bi don: Ong Nguyén Thanh L



_ Dia chi lién hé: Tang 25, S6 37 duong R2, phudng T, Quén X, Thanh pho
Ho6 Chi Minh. (c6 mat)

(Vin ban uy quyén sd 12-20/04.20/legal ngay 20 thang 4 nim 2020)
3. Nguoi khang cdo: Nguyén don — Ong Lam Nghia H.
NOI DUNG VU AN

Theo ban an so tham thi ndi dung vy an nhu sau:

Trong don khéi kién dé ngay 12/6/2019 va trong qua trinh giai quyét vu
an cling nhu tai phién toa so tham, nguyén don — Ong Lam Nghia H trinh bay:

Nguyén don va bi don — Cong ty TNHH B ¢6 ky Hop ddng bao hiém
nhan tho s6 00182519; bi don cép cho nguyén don Thu xac nhan hop dong bao
hiém nhén tho va Gidy chimg nhan bao hlem nhan tho ctia hop dong sb
00182519 ngay 18 thang 6 nam 2008. S6 tién phi bao hiém nguyén don dong
mdi thang gdm: 260.900 dong phi bao hiém Phu — Tich lily An khang; 152.900
ddng phi bao hiém nhan tho c6 ky han; 30.000 dong phi bao hiém chét va tan tat
do tai nan. Nguyén don di dong 48 thang x 443.800d6ng/thang = 21.302.400
dong, trong do, tién phi bao hiém Pha — Tich liiy An khang 1a 12.523.200 dong,
tién bao hiém phi nhan tho 14 8.779.200 dong.

Nguyén don va bi don c6 ky Hop ddng bao hiém nhan tho s6 00196105;
bi don cip cho nguyén don Thu xac nhan hop déng bao hiém nhan tho va Gidy
chtng nhan bao hiém nhan tho ctia hgp dong s6 00196105 ngay 18 thang 6 nim
2008. S6 tién phi bao hiém nguyén don dong mdi thang gom: 130.400 dong phi
bao hiém Phu — Tich lily An khang; 76.500 dong phi bao hiém nhan tho cé ky
han; 15.000 ddng phi bao hiém chét va tan tat do tai nan. Nguyén don di déng
49 thang x 221.900 dong/thang = 10.873.100 dong, trong do, tién phi bao hiém
Phu — Tich Lily An Khang 13 6.389.600 ddng, tién bao hiém phi nhan tho 1a
4.483.500 dong.

Nguyén don xac nhan hai hgp dong béo hiém da dugc khoi phuc hiéu lyc
(tai tuc) bang cach doi ngay bat dau c6 hiu lyc ctua hop dong bao hiém nén gidy
ching nhéan bao hiém nhan tho dugc phat hanh trudc day khong con gia tri.

Khi nguyén don yéu ciu bi don thanh toan sé tién bao hiém nhan tho Pha
— Tich lily An khang co6 gia tri hoan lai sau hai nam dong phi thi bi don chi déng
y tra 607.600 ddng cho Hop dong s6 00182519 va 302.300 dong cho Hop dong
s6 00196105. Nguyén don y€u cau bi don phai c6 nguoi co tham quyén ky xéc
nhén la chi dong y tra s tién trén cho nguyén don. Bi don tur chbi ma noi tra chi
c6 vy, néu dong ¥ thi ky vao va bi don s& tra sb tién trén. Vi thé nguyén don
méi kién ra toa doi quyén loi ciia minh. Tai Toa, dai dién bi don 13 6ng Luong
Xuan D khang dinh khong thé cung cap ai la ngudi c6 trach nhiém xac nhan vin
ban nay.



Nguyén don xac nhan c6 ky hiy hai hop dong bao hiém nhan tho nay
ngay 07 thang 3 nam 2019 nhung nguyén don khong dong ¥ véi sb tién bi don
dé nghi thanh toan 1a 607.600 dong va 302.300 déng ma bi don ghi trong hai
van ban ndy nén nguyén don khong nhan s tién va khiéu nai.

Hop dong bao hiém Phu — Tich liiy An khang 13 hop dong c6 gia tri giai
wéc khi dong dit 02 ndm, con hai hop dong phi nhan tho 14 bao hiém nhan tho c6
ky han va bao hiém chét va tan tat do tai nan khong c6 gia tri hoan lai hay giai
wdc va bi mat sb tién da dong khi khong c6 su kién bao hiém xay ra. Do nguyén
don c6 kho khin nén khong dong tiép va dé danh khoang 16.000.000 dong gia
tri giai wdc dé khi can co thé st dung. Nay khi nguyén don can thi bi don vién
dan diéu khoan ty dong déng phi trong hop déng bao hiém nhan tho va cho rang
d3 déng hét tu dong cho phi nhan tho nén khong ddng y tra tién. Nguyén don
khong déng v vi hop dong nao ra hop dong d6, khong thé 1ay diéu khoan hop
ddng nay ap vao hop dong phi nhan tho vén khong c6 diéu khoan tu dong dong
phi.

Do d6, nguyén don khoi kién yéu cau bi don tra lai 18.912.800 dong gia
tri hoan lai (cach goi cii 1a gi trj giai udc) cua phan nguyén don déng bao hiém
Phut — Tich lily An khang cua Gidy chimg nhan bao hiém nhan tho cua cac Hop
ddng s6 00182519 va s6 00196105 ngay 18 thang 6 nam 2008.

Do bi don khong cung cap duoc gia tri hoan lai 13 bao nhiéu phan tram va
trong hop ddng ciing khong quy dinh cu thé nén nguyén don xac dinh gid tri
hoan lai bang 100% x tong s tién nguyén don da dong bao hiém Phu — Tich liy
An khang.

C)ng Luong Xudn D 1 nguoi dai dién hop phap cua bi don khong dong ¥
voi yéu cau khoi kién ctia nguyén don va trinh bay:

Bi don x4c nhan hai bén c6 ky hop dong bao hiém nhan tho sb 00182519
va s6 00196105 tir nam 2001, sau d6 hai hop dong nay da dugc khoi phuc hiéu
luc (tai tuc) bang cach doi ngay bat dau c¢6 hiéu luc ciia hop dong bao hiém. Sau
do, bi don da cap cho nguyén don Thu xac nhén hop d6ng bao hiém nhan tho va
Gidy chimg nhan bao hiém nhan tho ciia hop dong s6 00182519 ngay 18 thang 6
nam 2008; Thu xac nhan hgp dong bao hiém nhan tho va Gidy chimg nhan bao
hiém nhan tho ctia hop dong s6 00196105 ngay 18 thang 6 nam 2008 c6 céac chi
tiét twong Gmg v4i ngdy hiéu luc mai ngay 01 thang 01 nim 2007; Gidy chimng
nhan bao hiém nhan tho dugc phat hanh trudc day khong con gia tri.

Theo quy dinh tai Diéu 4.3.1 va Diéu 5.2.9 ciia Diéu khoan hop dong bao
hiém nhan tho Phti — Tich lily An khang thi néu chi hop déng khong thanh toan
khoan phi bao hiém dén han, khong yéu cau huy bo hop dong khi hét thoi gian
gia han nop phi bao hiém va h0’p dong da c6 gia tri giai udc, bi don s€ tu dong
cho chu hop dong tam Ung tir gia trj giai wdc so tién twong duong voi khoan phi
bao hiém dén han dé ndp phi bao hiém va Trong thoi gian hop dong bao hiém c6
hiéu lyc, bi don s& khong c6 quyén hity bo hay thay ddi cac diéu khoan va diéu
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kién cua hop déng bao hiém, trir khi duoc su chép thuan béng van ban cua bén
mua bao hiém. Nham bao vé quyén loi ctia khach hang lién quan dén hop dong
bao hiém da giao két, bi don s& dong phi tu dong tir gia tri hoan lai cua hop dong
bao hiém chinh. Truong hop khach hang yéu cau huy hop ddng thi phai c6 van
ban théng bao cho bi don biét vé viéc nay.

Tuy nhién, het thot gian gia han dong phi bao hiém, bi don d4 khong nhan
duoc bat ky yéu cau hodc thong tin phan hdi ndo cua khach hang lién quan dén
viéc yéu cau huy hop ddng. Nguyén don khong thé tham gia cac san pham bao
hiém bd sung ddc 1ap ma phai tham gia ciing voi san pham chinh; Quy tic, diéu
khoan cua cac san pham bd sung 13 nhitng ndi dung thoa thuin bd sung giita bi
don va nguyén don nhim bo sung cho ngudi duoc bao hiém c6 tén trong hop
dong bao hlem da ky két. Do do, cac quy dinh vé thi tuc bao hiém, thu tuc giai
quyét quyén loi bao hiém va giai quyet tranh chip dugc hiéu theo dung nghia da
dugc giai thich trong diéu khoan hop dong chinh.

Bi don chi dong ¥ thanh toan cho nguyén don 909.900 ddng gia tri hoan
lai (gia tr1 gid1 udc theo cach goi cii) con lai, cu thé:

Pbi voi hop dong sd 00182519, nguyén don di dong 48 thang x 443.800
dong/thang = 21.302.400 dong; gia tri hoan lai 1a 10.803.600 dong; bi don da
dong phi tu dong tur gia tri hoan lai 1a 10.196.000 déng; gia tri hoan lai con lai Ia
607.600 dong.

Pbi voi hop dong sd 00196105, nguyén don di dong 49 thang x 221.900
ddng/thang = 10.873.100d6ng; gia tri hoan lai 1a 5.401.800d6ng; bi don da dong
phi tu dong tir gid tri hoan lai 1a 5.099.500d6ng; gia tri hoan lai con lai 13
302.300 dong.

Tai Ban 4n dan sy so tham s6 486/2019/DS-ST ngay 22 thang 11 ndm
2019 cua Toa an nhan dan Quan X, Thanh pho H6 Chi Minh quyét dinh:

1. Chap nhan mot phan yéu cau ciia Ong Lam Nghia H.

Budc Cong ty TNHH B c6 nghia vu thanh toan cho Ong Lam Nghia H
909.900 dong gia tri hoan lai tai thoi diém hiy hop dong ngay 07 thang 3 nam
2019 cua Thu xac nhan hop dong bao hiém nhan tho va Gidy chimg nhan bao
hiém nhan tho cua hgp dong sb 00182519 ngay 18 thang 6 nam 2008; Thu xac
nhén hop dong bao hi€ém nhén the va Gidy chimg nhén bao hi€ém nhén tho cua
hop dong s6 00196105 ngay 18 thang 6 nam 2008.

2. Khong chip nhan yéu cﬁq khai kién cua Ong Lam Nghia H doi Cong ty
TNHH B thanh toan 18.002.900 dong.

-3 V& an phi: Cong ty TNHH B phai chiu 300.000 dong an phi dan sy so
tham.

Ong Lam Nghia H duoc mién an phi dan sy so tham; Hoan tra cho Ong
Lam Nghia H s6 tién 421.610 dong tién tam Ung an phi dan sy da ndp theo bién



lai s6 AA/2018/0007880 pgéy 25 thang 7 nam 2019 cta Chi cuc Thi hanh an
dan sy Quan X, Thanh phé H6 Chi Minh.

Ngoai ra, ban an dan sy so tham con tuyén vé quyén khang cdo va quyén
thi hanh an cua cac duong su.

Ngay 02/12/2019, nguyén don — Ong Lam Nghia H khang céo toan bo
ban an so tham.

Tai phién toa phiic thim: Nguyén don khong rat yéu cau khoti kién va yéu
cau khang céo, cac duong su khong thoa thuan dugc v6i nhau vé viée giai quyét
vu an.

Tai don khang céo ngay 02/12/2019 va tai phién toa Phuc thim nguyén
don trinh bay: Nguyén don khang cao toan bg ban an so tham vi cac 1y do: Ban
an so tham da xam pham quyén loi ciia nguyén don; thAm phan khong thuc hién
dung trinh tu, tha tuc hoi tai phién toa; thu ky va tham phan khong cho nguyén
don xem bién ban phién toa sau khi Toa tuyén an; bi don khong dat cau hoi,
khong tranh luan voi nguyén don, khéng cung cip hoéa don, bang ké khai thué;
ban 4n so thim can ctr Diéu khoan Hop dong hao hiém nhan tho Pht — Tich liy
An khang la khong c6 co s¢ vi day khong phai hop, d6ng bao hiém da duoc ky
két giira nguyén don va bi don; khong c6 can cu dé xac dinh nguyén don phai
dong phi bao hiém cho cac bao hiém phi nhan tho trong khi nguyén don khong
¢ van ban x4c nhan tiép tuc mua bao hiém nay va ciing khong cé ching cir nao
chtmg minh bi don di déng phi bao hiém dum nguyén don. Theo Diéu 14 Luat
Kinh doanh bao hiém quy dinh hop dong bao hiém phai duoc 1ap thanh vin ban,
trong khi d, nguyén don va bi don khong cung ky hop dong bao hiém ma ban
an so thim nhan dinh hop dong bao hiém 1a hop dong theo mau 1a khong c6 cin
ctr. Nguyén don va bi don d3 ky hop dong bao hiém tir nam 2001 nhung c6 mot
khoang thoi gian nguyén don khong thue hién hop dong nén sau d6 nguyén don
d3 c6 don dé nghi bi don tai tuc hop ddng. Nguyén don di nhin dugc cac thong
bao ngdy 18/6/2008, tai thoi diém nay nguyén don di ddng ¥ v&i nhitng noi
dung cta cac van ban do bi don gui cho nguyén don va da ky xac nhan tai cac
van ban ndy. Nguyén don da thyc hién viéc dong bao hiém theo hop dong dugc
khoang 4 nam sau d6 do kho khan vé kinh té nén khong déng bao hiém va ciing
khéng c6 don yéu cau chdm dit hop déng. Sau nay nhd lai nguyén don méi yéu
cau bi don tra lai gia tri hoan lai cta cac hop dong bao hiém di dong nhung bi
don da dua ra nhitng 1y do khong hop 1y dé khong hoan lai tién theo yéu cau cua
nguyén don. Nguyén don dé nghi Toa an cip phtc tham stra ban an so thim
theo huéng chap nhan toan b yéu cau cua nguyén don.

Nguoi dai dién ctia bi don — Ong Nguyén Thanh L trinh bay: Ban an so
thaim da ap dung dung quy dinh phap luat dé giai quyét vu an, dé nghi giir
nguyén ban 4n so thim. Cong ty B 13 cong ty bao hlem 16m, ludn hoat dong cong
khai va minh bach. Phi tu dong 1a nham bao vé quyén loi cho khach hang khi
khach hang khong c6 diéu kién tiép tuc déng bao hiém nhung van tiép tuc duoc
thuc hién hop dong tir phi ty dong va trong thoi gian nay khach hang van duoc
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huong quyén loi bao hiém. Cong thirc tinh toan gia tri hoan lai dugc tinh trén co
s& k¥ thuat loai hinh bao hiém nhén tho hdn hop san phim bao hiém thoi han 10
nam, 15 nam, 20 nam duoc BO Tai chinh phé duyét theo Cong van )
6359TC/TCNH ngay 16/12/1999 va dugc by phan chuyén mon cua cong ty tinh
toan theo quy dinh.

Pai dién Vién kiém sat nhan dan Thanh pho H6 Chi Minh trinh bay
quan diém:

- V& t6 tung: TUr ngay thu 1y dén khi xét xtr va tai phién toa Phiic tham,
Toa an nhan dan Thanh phé HO Chi Minh, Tham phan, Hoi déng x¢ét xur, cac
duong sy da thuc hién day du va dung trinh tu tha tuc t6 tung duoc quy dinh
trong B0 luat T tung dan sy nam 2015.

- V€ noi dung:

Can cu céc tai liéu, chung cu c6 trong hd so vu an, c6 co s& xac dinh hai
bén c6 ky Hop ddng bao hiém nhéan tho sb 00182519 va s6 00196105 tir nim
2001, sau d6 hai hop dong nay da dugc khoi phuc hi¢u lyc (tai tuc) bang cach
doi ngay bat dau c6 hiéu lyc cua hop dong bao hlem vo1 ngay hiéu lyc moi la
ngay 01 thang 01 nim 2007. Bi véi Hop dong sb 00182519, nguyén don da
dong 48 thang x 443.800 dong/thang = 21.302.400 dong, trong do, tién phi bao
hiém Pht — Tich Liy An Khang 1a 12.523.200d0ng; Dbi v6i hop dong sb
00196105, nguyén don di déng 49 thang x 221.900 dong/thang = 10.873.100
dong, trong do, tién phi bao hiém Phi — Tich lily An khang 14 6.389.600 dong.

Xét thidy Thu xac nhan hop dong bao hiém nhan tho va Gidy ching nhan
bao hiém nhan tho ciia Hop dong s6 00182519 ngay 18 thang 6 nam 2008; Thu
xac nhan hop dong bao hiém nhan tho va Gidy chimg nhan bao hiém nhan tho
ctia Hop dong s6 00196105 ngay 18 thang 6 nam 2008 phu hop quy dinh tai
Dicu 14 Luat Kinh doanh bdo hiém ndm 2000 va cac Diéu 407, 471 cta B¢ luat
Dan sy nam 2005, dy 13 loai hop dong theo mau dugc ky két dung theo quy
dinh cua phap luat.

Theo quy dinh tai Piéu 35 cta Luat Kinh doanh bao hiém nam 2000 thi
“2. Trong truong hop phi bao hiém dugc dong nhiéu lan va bén mua bao hiém
da dong mot hoac mot s6 1an phi bao hiém nhung khong thé dong dugc cac
khoan phi bao hiém tiép theo thi sau thoi han 60 ngay, ké tir ngay gia han déng
phi, doanh nghiép bao hiém c6 quyen don phuong dinh chi thuc hién hop
dong, bén mua bao hiém khéng c6 quyén doi lai khoan phi bao hiém di dong
néu thoi gian di dong phi bao hiém dudi hai nam, trir treong hop cac bén co
thoa thudn khac. 3 Trong trudng hop bén mua bao hiém da dong phi bao hiém
tir hai ndm tré 1én ma doanh nghiép bao hiém don phuong dinh chi thyc hién
hop ddng theo quy dinh tai khoan 2 Diéu nay thi doanh nghiép bao hiém phai
tra cho bén mua bao hiém gia tri hoan lai cta hop dong bao hiém, trir truong
hop cac bén c6 thoa thuén khac”. Nguyén don cho rang bi don khong cung cép
duoc gia tri hoan lai 14 bao nhiéu phan trim va trong hop dong ciing khong quy
dinh cy thé nén nguyén don xac dinh gia tri hoan lai bang 100% x téng so tién



nguyén don da dong bao hiém Pha — Tich lily An khang 1a khong c6 co s& vi
theo quy dinh tai Diéu 1.1.12 cua Piéu khoan hop dong bao hiém nhan tho Phu
— Tich lily An khang thi “Khoan giam thu nhap dau tu 1a s6 tién thu nhap dau
tu bi giam vi tam Ung tur gia tri giai wdc. Khoan giam thu nhap dau tu duoc tinh
bang phan trdm cua sO tién tam Gng tir gia tri giai udc dua trén gia dinh ky
thuat cua 1ai suat dau tu”. Do d6, phi bao hiém ma khach hang phai dong khi
tham gia bao hiém nhan tho duoc tinh toan dya trén phi bao hiém nham cung
cap cac quyen loi bao hiém nhu cam két trong hop dong bao hiém va phi quan
Iy cho nén gi4 tri hoan lai ludn thap hon phi dong bao hiém. Theo Van ban s6
6359 TC/TCNH ngay 16 thang 12 nam 1999 cua Bo Tai chinh vé viéc phé
chuin quy tic, diéu khoan, biéu phi, sb tién bao hiém va Co so k¥ thuat loai
hinh bao hiém nhan tho hdn hop san pham bao hiém thoi han 10 nam, 15 nam,
20 nam thi Gia tri hoan lai = S6 tlen bao hiém x Hé s6 bao hiém trén sd tién
bao hiém + Bao tirc tich lily x Hé sd bao hiém trén bao tirc tich lily nén gia tri
hoan lai ctia hop déng sb 00182519 1a 10.803.600 dong va cua hop dong sd
00196105 14 5.401.800 dong tai thoi diém hity hop dong ngay 07 thang 3 ndm 2019.

Theo quy dinh tai khoan 4.2.2 va khoan 4.2.3 ciia Piéu khoan hop dong
Bao hiém nhéan tho Phii Tich liiy an khang quy dinh: “Trong trudng hop chu
hop doéng khong nop ph1 bao hiém theo diing thoi han di théa thuan, phi bao
hiém phai ndp dugc gia han 60 ngay ké tir ngay dén ky ndp phi bao hiém. Sau
thoi gian gia han ndp phi quy dinh tai Diéu 4.2.2, néu chi hop dong khong
thanh toan khoan phi bao hiém dén han, hop ddng s& tu dong bi huy bo va
chdm dit hiéu luc, trur truong hop duoc quy dinh tai Diéu 4.3”. Tai khoan 4.3.1
ciia Diéu khoan hop dong Bao hiém nhan tho Phu — Tich liy An khang quy
dinh: “Néu chu hop dong khong thanh toan khoan phi bao hiém dén han,
khong yéu cau hiy bo hop dong khi hét thoi han gia han ndp phi bao hiém va
hop dong da co gla tri giai woc, Prudential s€ ty dong cho chu hop dong tam
Ung tir gia tri giai wdc so tién twong duong v4i khoan phi bao hiém dén han dé
ndp phi bao hiém”. Do nguyén don khong thanh toan khoan phi bao hiém dén
han, khong yéu cau huy bo hop dong khi hét thoi gian gia han nop phi bao
hiém va hop dong da co gia tri giai udc, bi don ty dong cho nguyén don tam
Ung tur gia tri giai udc sO tién tuong duong voi khoan phi bao hiém dén han dé
ndp phi bao hiém phu hop quy dinh tai Piéu 35 cua Luat Kinh doanh bao hiém
nam 2000, cac khoan 4.2.2, 4.2.3, 4.3.1 va 4.3.3 cua Piéu khoan hop ddng Bao
hiém nhan tho Phu — Tich liiy An khang. Ban 4n so thdm da chdp nhéin yéu cau
cua nguyén don budc bi don thanh toan cho nguyén don gia tri hoan lai tai thoi
diém huy hop ddng ngay 07 thang 3 nam 2019 cua hop dong s 00182519 1a
607.600 dong va cua hop ddng so 00196105 1a 302.300 dong. Khong chap
nhén yéu cau cua nguyén don yéu cau bi don thanh toan 18.002.900 ddng 1a c6
co s& nén khong co cin clr chap nhan yéu cau khang cdo ciia nguyén don. D&
nghi Hoi ddng xét xir khong chap nhan yéu cau khang céo cua nguyén don; giir
nguyén Ban 4n dan sy so tham s6 486/2019/DS-ST ngay 22/11/2019 ciia Toa
an nhan dan Quan X.



NHAN PINH CUA TOA AN

Sau khi nghién ctru céc tai liéu c6 trong hd so vu an dugc tham tra tai
phién toa va can cur vao két qua tranh luan tai phién toa, Hoi1 dong xét xir nhan
dinh:

[1]Vé thu tuc t6 tung:

[1.1] Xét khang cdo cua nguyén don — vé viéc Toa 4n cip so tham da
khong thuc hién dung trinh ty, thu tuc phién toa so thdm, khong cho nguyén don
hoi tai phién toa: Can cir ndi dung bién ban phién toa so thim va xac nhan cua
nguyén don thi tai phién toa so tham, nguyén don di dat cau hoi dbi vai bi don.
Nhu vay, nguyén don di dugc thuc hién day du quyén va nghia vu té tung tai
phién toa so tham.

[1.2] D6i v6i khang cao cua nguyén don vé viée bi don khong dat cau hoi,
khong tranh luan véi nguyén don tai phién toa so tham: Pay 1a viéc thuc hién
quyén ctia ngudi tham gia t6 tung, khong lam anh hudng den quyen loi hop
phap ctia nguyén don va khong anh hudéng dén viéc Toa an cdp so tham ra ban
an so tham.

[1.3] Bdi voi khang céo cua nguyén don vé viéc Tham phan va thu ky
Toa an khong cho nguyén don duoc xem bién ban phién toa ngay sau khi két
thiic phién toa theo quy dinh tai khoan 4 Piéu 236 Bo luat T tung dan su: Day
1a cac hanh vi t6 tung ctia nguoi tién hanh t6 tung, khéng thudc pham vi khang
c4o theo Piéu 271 Bo luat T6 tung dan su. Can cit Pidu 293 Bo luat To tung dan
su “Toa dn cdp phiic tham chi xem xét lai phan ban dn so tham, quyét dinh cia
Toa dn cdp so tham cé khdng cdo, khang nghi hodc co lién quan dén viéc xem
xét ngi dung khang cdo, khang nghi.”, Toa an cap phuc thAm khong giai quyét
yéu cau ndy cua nguyén don. Nguyen don c6 quyén khiéu nai, t6 céo theo quy
dinh tai Chwong XLI B6 luat T6 tung dén sy.

[1.4] Ttr nhitng nhan dinh trén, khong c6 co s& dé chdp nhan khang cao
cua nguyén don vé viéc huy ban an so tham do vi pham thu tuc t0 tung.

[2] V& ndi dung vu 4n.
[2.1] Xét hop ddng bao hiém giita nguyén don va bi don.

Can ctr van ban dé nghi bao hiém sé 00196105 va vin ban dé nghi bao
hiém s6 00192519 do nguyén don ky tén dudi muc “ngudi yéu cau bao hiém ky
tén” va lo1 khai ctua cac duong su thé hién sau khi dugc tu van, nguyén don da
yéu cau dugc tham gia loai hinh bao hiém do bi don kinh doanh. Can cir don dé
nghi tai tuc hop déng, Thu xac nhan hop dong bao hiém nhan tho va Giay chimng
nhan bao hiém nhan tho cua hop dong s6 00182519 ngay 18 thang 6 nim 2008;
Thu xac nhan hop df)ng bao hiém nhan tho va Gidy ching nhan bao hiém nhéan
tho ctia hop dong s6 00196105 ngay 18 thang 6 nam 2008 thé hién gitra nguyen
don va bi don da giao két hop dong bao hiém. Mot bén da dua ra dé nghi giao
két hop ddng bao hiém va duoc bén kia chip nhan toan bd theo quy dinh tai



Diéu 390, Piéu 396 Bo luat Dan su 2005. Viéc dé nghi va chip nhan giao két
hop dong déu duogc 1ap thanh van ban. Tai Thu xac nhan hop dong bao hiém
nhan tho va gidy chimg nhan bao hiém nhan tho cua hop dong sb 00182519
ngay 18 thang 6 ndm 2008; Thu xac nhan hop dong bao hiém nhan tho va Gidy
chtrng nhin bao hiém nhan tho ctia hop dong sb 00196105 ngay 18 thang 6 nam
2008 déu c6 ndi dung “Gzay chu’ng nhdn bdo hiém la mot phan khong the tdach
roi ciia Hop dong bdo hiém va phdi dwoc tham chiéu déi véi ho so yéu cau bao
hiém va Quy tic, Piéu khodn san pham bdo hiém”. Mic du cac bén tham gia bao
hiém khong cung ky vao mét van ban c6 tén la Hop d6ng bao hiém nhung béng
cac van ban la don yéu cau bao hiém, don y€u cau tai tuc hop dong bao hiém,
thu x4c nhan hop dong bao hiém va giay ching nhan bao hiém da co di co so
xéac dinh cac bén da giao két hop dong bao hiém theo Diéu 12 Luat Kinh doanh
bao hiém “Hop dong bdo hiém la sw thod thudn gitta bén mua bdo hiém va
doanh nghiép bao hiém, theo d6 bén mua bdo hiém phdi dong phi bdo hiém,
doanh nghiép bdo hiém phdi tra tién bdo hiém cho nguwoi thu huéng hodc boi
thwong cho nguoi duoc bdao hiém khi xay ra sw kién bao hiém” va sy thoa thuan
nay duoc thé hién bang hinh thic van ban, phu hop voi quy dinh tai Diéu 14
Luat Kinh doanh bao hiém. Cac ndi dung cua hop dong bao hiém giita nguyén
don va bi don duge cic bén thoa thuan tham chiéu theo Quy tc, Diéu khoéan san
pham bao hiém nén viéc Tda cip so tham xac dinh hop dong bao hiém giita cac
bén 1a loai hop ddng theo mau 1a c6 co s&, khong co cin cir chdp nhan khing
c4o ctia nguyén don vé hinh thirc cia hop dong. Cac bén tham gia hop dong dam
bao diéu kién vé chu thé, tu nguyén giao két hgp dong, hinh thic va ndi dung
hop dong pht hop v6i quy dinh cua phap ludt, can cur Diéu 122 Bo luat Dan su,
hop dong bao hiém giita nguyén don va bi don 1a hop ddng c6 hiéu lyc, ngudi
giao két hop dong c6 nghia vu thuc hién diéu khoan ctia hop dong.

[2.2] Vé gia tri hoan lai ctia hgp dong bao hiém

Cin clr khoan 2, 3 Diéu 35 cua Luat Kinh doanh bdo hiém nam 2000 thi
“2. Trong trwong hop phi bao hiém dwoc dong nhiéu lan va bén mua bdo hiém
da dong mot hodc mot s6 lan phi bdo hiém nhu’ng khong thé dong dwoc cdc
khodn phi bdo hiém tiép theo thi sau thoi han 60 ngay, ké tir ngay gia han dong
phi, doanh nghiép bao hiém 6 quyen don phwong dinh chi thuc hién hop dong,
bén mua bdo hiém khong c6 quyén doi lai khoan phi bao hiém da déng néu thoi
gian dd déng phi bao hiém dwdi hai nam, triv truong hop cdc bén cé thod thudn
khac. 3. Trong truong hop bén mua bdo hiém da déng phi bdo hiém tir hai ndam
tré 1én ma doanh nghiép bao hiém don phwong dinh chi thie hién hop dong
theo quy dinh tai khodn 2 Diéu nay thi doanh nghi¢p bao hiém phdi tra cho bén
mua bao hiém gid tri hoan lai ciia hop dong bdo hiém, trir truong hop cdc bén
co thoa thuan khac”. Do do, hai hop dong bao hiém néu trén d4 phat sinh gia tri
hoan lai khi huy hop dong. Can ctr Diéu 1.1.12 cua Diéu khoan hop dong Bao
hlem nhan tho Phu — Tich liiy An khang thi “Khodn gidm thu nhdp dau tw la s6
tién thu nhdp dau tw bi giam vi tam ung tir gia tri giai woc. Khoan giam thu
nhdp dau tw dwoc tinh bang phan tram cua so tién tam vng tir gid tri gidi woc
dwa trén gia dinh ky thudt cua lai sudt dau tu’’; Can ¢t Co s k¥ thuat loai hinh
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bao hiém nhan tho hdn hop san phém bao hiém thoi han 10 nam, 15 nam, 20
nim da dugc Bo Tai chinh phé duyét theo van ban s6 6359 TC/TCNH ngay 16
thang 12 nam 1999 vé viéc phé chuan quy tic, diéu khoan, biéu phi, sd tién bao
hiém thi Gi4 tri hoan lai = SO tién bao hiém x Hé sb bao hiém trén sb tién bao
hiém + Bao tc tich lily x Hé s6 bao hiém trén bao ttc tich lily nén gia tri hoan
lai ctia hop dong sb 00182519 1a 50.000.000 déng x 0.14033 + 0.49519 x
7.647.400 déng = 10.803.600 ddng va cua hop dong sd 00196105 1a 25.000.000
ddng x 0.14033 + 3.823.800 dong x 0.49519 = 5.401.800 dong. Nguyén don yéu
cau tinh gia tri hoan lai ctia cac hop ddng bao hiém 1a 100% sb tién phi bao hiém
nguyén don da dong 1a khong c6 can ctr chap nhan.

[2.3] V& viéc tam tng s tién phi bao hiém

Cian ci Gidy chimg nhan bao hiém nhén tho cua hop dong s6 00182519
va s6 00196105 thé hién bao hiém nhén tho c6 ky han va bao hiém chét va tan
tat do tai nan dinh ky dong phi bao hiém mdi thang va déng phi dén ngay 01
thang 01 ndm 2024 nén viéc nguyén don cho rang mdi ndm phai ¢ van ban xac
nhan tiép tuc mua hai bao hiém bao hiém chét va tan tat do tai nan, néu khong
thi hop déng nay hét hiéu lyc 1a khong c6 co sé. Can ctt khoan 4.2.2 va khoan
4.2.3 cua Piéu khoan hop dc‘)ng Bao hiém nhéan tho Pha — Tich lily An khang
“Trong truong hop chu hop dong khong nép phi bao hiém theo dung thoi han da
thoa thugn, phi bao hiém phdi nép dwoc gia han 60 ngay ké tir ngay dén ky nop
phi bdo hiém. Sau thoi gian gia han nép phi quy dinh tai Piéu 4.2.2, néu chii
hop dong khong thanh toan khoan phi bao hiém dén han, hop dong sé tw dong bi
huy bo va cham dirt hiéu lee, triv truong hop dwoc quy dinh tai Pieu 4.3”.Tai
khoan 4.3.1 Piéu 4.3 cua Piéu khoan hop dong Bao hiém nhan tho Phu Tich liy
an khang quy dinh “Néu chii hop dong khong thanh todn khodn phi bdo hiém
dén han, khong yeéu cau huy bo hop dong khi hét thoi han gia han ndp phi bdo
hiém, va hO’p dong di cé gid tri giai woc, Prudential sé tw dong cho chu hop
dong tam ung tw gia tri gidi woc sO tién twong dwong voi khoan phi bao hiém
dén han dé nop phi bao hiém” va tai khoan 3.3 Piéu 3 cua Co s& k¥ thuat loai
hinh bao hiém nhan tho hdn hop san phim bao hiém thoi han 10 nam, 15 nim,
20 nam da dugc B Tai chinh phe duyét cting quy dinh “7) rong truong hop
khéng thanh todn phi bdo hiém va hop dong bdo hiém di cé gid tri gidi wéc,
hop dong bdo hiém sé khéng chdm diet cho dén khi gid tri gidi wéc sau khi da
trir cdc khodn tam teng van con dit dé thanh todn cho mét hay nhiéu ky phi bdo
hiém”. Do nguyén don khong thanh toan khoan phi bao hiém dén han, khong
yéu cau hiy bo hop déng khi hét thoi gian gia han ndp phi bao hiém, va hop
dong da c6 gia tri giai woc, bi don ty dong cho nguyén don tam Ung tur gia tri
giai ude sO tién tuong du:(mg v6i khoan phi bao hiém den han dé nop phi bao
hiém 1a phu hop véi ndi dung hop dong bao hiém. Sé tién phi bao hiém ciia hop
ddng bao hiém sb 00182519 1a 10.196.000 dong va cua hop ddng sé 00196105
13 5.099.500 dong.

Nguyén don khang cdo cho rang bi don khong cung cap dugc hoa don va
bang khai thué doi véi so tién phi bao hiém bi don dong ho nguyén don. Xét, bi
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don ty dong cho nguyén don tam Ung tir gia tri giai udc s tién twong duong voéi
khoan phi bao hiém dén han dé ndp phi bao hiém va bi don 1a bén dugc nhan
tién phi bao hiém, khong phai thu ho cho nguyén don dé giao ndp cho bén thir 3
nén viéc cung cap hoa don, chimg tir @ chirmg minh d3 thu sb tién phi bao hiém
1a khong can thiét.

[2.4] V& s6 tién bi don phai tra cho nguyén don.

Sau khi trir s6 tién tam tng phi bao hiém, bi don phai thanh toan cho
nguyén don gia tri hoan lai cia hgp dong bao hiém s6 00182519 1a 10.803.600
dong - 10.196.000 dong = 607.600 dong va clia hop dong bao hiém s6 00196105
la 5.401.800 dong 5.099.500 dong = 302.300 dong Tong sb tién 1a 909.900
dong Tda an cip so tham khong chap nhan yéu cau cua nguyén don vé viéc yéu

cau bi don thanh toan 18.912.800 ddng - 909.900 dong = 18.002.900 déng 1a
dang phap luat.

[3] Tt nhitng nhan dinh trén va xét dé nghi cta dai dién Vién kiém sat
nhan dan Thanh pho H6 Chi Minh, khong ¢6 co s dé chap nhan khang c4o cua
nguyén don.

[4] V& an phi:

Bi don phai chiu an phi ddi véi s6 tién phai tra cho nguyén don.

Nguyén don 13 ngudi cao tudi duge mién an phi dan su so thim, an phi
dan sy phac tham.

Vi cac lé trén;

QUYET PINH:

Can ctr khoan 4 Diéu 236, Diéu 271, Biéu 293 B6 luat T tung Dén su.
Can ct Diéu 122, Piéu 390, Diéu 396 Bo luit Dan sy nim 2005.

Can ct Diéu 12, Diéu 14, khoan 2,3 Piéu 35 Luat Kinh doanh Bao hiém
nam 2000.

Ap dung khoan 1 Diéu 308 Bo luat T tung dan sy nam 2015;

Khoéng chap nhan khang cio ctia nguyén don — Ong Lam Nghia H.

1. Giir nguyén ban 4n dan sy so thim s6 486/2019/DS-ST ngay 22 thang
11 nam 2019 cta Toa an nhan dan Quan X, Thanh ph6é H6 Chi Minh.

2. An phi dan sy phic tham:

Nguyén don duoc mién an phi dan sy phuc tham. Hoan lai cho nguyén
don tién tam tng 4n phi Phuc thim da nodp sb tién 300.000 dong theo bién lai thu
s6 0005402 ngay 03/12/2019 ciia Chi Cyc Thi hanh 4n dén sy Quan X, Thanh
phd Hb Chi Minh.
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3. Truong hop ban an, quyét dinh duoc thi hanh theo quy dinh tai Piéu 2
Luat Thi hanh an dan sy thi nguoi duoc thi hanh an dan sw, nguoi phai thi hanh
an dan su c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén
thi hanh an hoac bi cudng ché thi hanh an theo quy dinh tai cac Piéu 6, 7 va 9
Luat Thi hanh an dan sy; thoi hi€u thi hanh an dugce thuc hién theo quy dinh tai
Diéu 30 Luat Thi hanh 4n dan su”.

4. Ban an phtc thim c6 hiéu luc phéap lut ké tir ngay tuyén an.

Notnhin: TM. HQI PONG XET XU PHUC THAM
- Toa an nhan dan to1 cao; A { 2 £ A
_TAND cip cao tai TP.HCM: THAM PHAN — CHU TOA PHIEN TOA
- VKSND tdi cao;

- VKSND TP.HCM;

- TAND Quén X;

- THADS Quan X;

- Cac duong sy;

- Luu (T/16)

000095°030219

Nguyén Thi Huyén

[

12



