TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH QUANG NINH Poc lap — Tw do — Hanh phic

Ban 4n s6: 50/2021/DS-PT
Ngay 08/12/2021
“VIV Tranh chap hop dong mua
ban tai san hinh thanh trong
twong lai”

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH QUANG NINH

Thanh phan Hpi dong xét xir phiic thim gém co:

Théam phan — Chu toa phién toa: ba Nguyen Thay Hang

Cdc Tham phdn: dng N go Van Thang va dng Bui Dtrc Thanh

Thuw ky phién toa: ba Tran Thi Thao - Thu ky Toa &n, Toa an nhan dan tinh
Quang Ninh

Dai dién Vien kiém sdt nhin dan tinh Qudng Ninh tham gia phién toa: ba
Tran Thi Huong Huyén — Kiém sat vién.

Ngay 08 thang 12 nam 2021, tai try s Toa an nhan dan tinh Quang Ninh xét
xtr phic tham cong khai vu an thy 1y s6: 49/2021/TLPT-DS ngay 08 thang 9 nim
2021 vé viéc: "Tranh chdp hop dong mua ban tai san hinh thanh trong twong lai".
Do Ban 4n dan sy so thim sb: 29/2021/DS-ST ngay 28/7/2021 cua Toa &n nhan
thanh phd HL, tinh Quang Ninh bj khang céo. Theo Quyét dinh dua vu 4n ra xét xir
phuc tham sé: 85/2021/QD-PT ngay 27/10/2021 va Quyét dinh hon phién toa sd:
100/2021/QDPT-DS ngay 10/11/2021, gitra cac duong su:

1. Nguyén don: ba Nguyén Thi Minh H, sinh nim 1968; dja chi: t6 1, khu
2, Phuong BC, thanh phd HL, tinh Quang Ninh, ving mit.

Nguoi dai dién: dng Bui Duy P; dia chi: s6 84, phd Vin Lang, phuong HG,
thanh phd HL, tinh Quang Ninh, 12 ngudi dai dién theo ty quyén, theo gidy uy
quyén ngay 28/10/2021, ¢ mit.

Nguoi bdo vé quyén va loi ich hop phdp ciia nguyén don: 6ng Vii Quang N
va ba Hoang Thi P; déu 1a Luat su - Cong ty Luat TNHH VA, dia chi: s6 84, phd
Van Lang, phuong HG, thanh pho HL, tinh Quang Ninh, cO mat.

2. Bi don: Cong ty ¢6 phan TT 5 (viét tit 1a Cong ty 5); dia chi: khu 3,
phuong THD, thanh phd HL, tinh Quang Ninh;

Nguoi dai dién: ba Lwong Thi H; dia chi: s6 315 Lé Loi, phuong YK, thanh
phd HL, tinh Quang Ninh, 13 nguoi dai dién theo Gy quyén theo Gidy ty quyén so:
126/GUQ-TN508 ngay 11/11/2021, ¢6 mét.

Nguoi bao vé quyen va loi lch hop phap ciia bi don: 6ng Nguyén Viét D va
ba P& Thi Thu H, déu 1a Luat su - Cong ty Luat TNHH SUNSHINE Quang Ninh;
dia chi: s6 315 Lé Loi, phuong YK, thanh phé HL, tinh Quang Ninh, c6 mit.



3. Ngwoi khang céo: nguyén don ba Nguyén Thi Minh H.

NOI DUNG VU AN:

*Theo don khoi kién, don sira doi bo sung don khoi kién va trong qud trinh t6
tung, nguoi dai dién theo iy quyén ciia nguyén don ba Nguyén Thi Minh H, trinh
bay:

Ngay 05/10/2007, giita Cong ty 5 va ba Bui Thi HA ky Hop ddng hira mua
htra ban s6: A11- 03/HMHB (viét tat 1a Hop dong) va cac phu luc hop dong kém
theo. Theo noi dung Hop ddng, Cong ty 5 hira ban cho ba Bui Thi HA cin ho sb:
Al11- 03, tang 11, Toa nha A, c6 dién tich 97m? thudc du an Cao 6c An Bang Plaza
tai phu’O’ng THD, thanh phé HL, tinh Qudng Ninh do Cong ty 5 lam chu dau tu.
Pon gia: 8.150.000 Clong/m2 tong gia tri can ho 1a 790.550.000 dong; cac bén thoa
thuan thoi han ban giao can ho 1a 30 thang ké tir ngay Hop ddng dugc ky. Cong ty
5 dugc phep thém thoi gian gia han ban giao can ho t6i da 1a 03 thang, ké tur ngay
két thuc thoi han ban giao cin hd néu cham nhat 1a truéc 30 ngay vao ngay két
thuc thoi han ban giao can hg Cong ty 5 c6 van ban thong bao vé su kéo dai thoi
han ban giao can ho cho bén hira mua va dugc bén hira mua chap nhan. Sau khi ky
Hop dong, bén htra mua 13 ba Bui Thi HA ¢ chuyén nhugng lai quyén htra mua
can ho cho ba Nguyén Thi Minh H va dugc Cong ty 5 dong y. Ba Nguyén Thi
Minh H c6 day du cac quyén va nghia vu phai thuc hién theo quy dinh trong Hop
d6ng va cac phu luc kém theo.

Thuc hién Hop dong, ba H di nop cho Cong ty 5 sO tién dot 1 la:
395.275.000 dong (tvong tmg vo1 50% gia tri Hop dong) vao ngay 23/11/2007. Vé
thoi han ban giao, chuyén quyen s& hitu can hd dugc cac bén thoa thuan la 30
thang ké tir ngay ky Hop ddng va duogc gia han thém 03 thang ké tir ngay két thic
thoi han ban giao can ho. Tuy nhién, hét thoi han 33 thang, Cong ty 5 khdng ban
giao cdn ho cho ba H theo thoa thuan trong Hop dong. Do d6, ba H khai kién yéu
cau Cong ty 5 phai hoan thién, ban giao can h¢ cho ba H theo thoa thuan tai Diéu
2, Piéu 3 ctia Hop dong va yéu cau boi thudng thiét hai do Cong ty s giao can ho
khong dung thot han theo quy dinh tai muc 7.1 Diéu 7 cua Hop dong. Cu the mure
yéu cau boi thuong thiét hai dugc tinh voi muc lai suat 1,2%/thang trén tong sb
tién 395.275.000 dong ba H da thanh toan cho Cong ty 5 nhan vai thoi gian cham
ban giao can ho ké tir ngay 05/4/2010 dén ngay Xet XU 0 tham (ngay 28/7/2021) 1a
643.982.050 ddng. Ba H khong chap nhdn yéu cau phan té cua bi don Cong ty 5.

*Trong qud trinh 6 tung, nguoi dai dién ciia bi don Céng ty ¢é phan TT 5,
trinh bay: xac nhan ngay 05/10/2007, gitra Cong ty 5 va ba Bui Thi HA c6 ky két
Hop ddong hira mua hua ban can ho sO: A11- 03, tang 11, Toa nha A, c6 dién tich
97m? thudc du an Cao dc An Bang Plaza tai phuong THB thanh phé HL, tinh
Quang Ninh va cac phu luc hop dong kém theo. Sau d6 ba Bui Thi HA chuyén
nhuong quyén hira mua cin ho cho ba Nguyén Thi Minh H va dugc Cong ty 5
chap nhan. Theo ndi dung Hop dong thi Cong ty 5 hira ban cho ba Bui Thi HA
(sau nay 1a ba H) cin ho s6: A11- 03, tang 11, Téa nha A, c6 dién tich 97m? thudc
du 4n Cao 6c An Bang Plaza tai phuong THD, thanh phé HL, tinh Quang Ninh do
Cong ty 5 lam chil dau tu nhu sau: don gia 8.150.000 dong/m?, tong gia tri can ho



1a 790.550.000 dong. Phuong thirc thanh toan chia thanh 5 dot: dot 1 13 50% gia tri
hop dong, ngay sau khi Hop dong dugc ky két; dot 2 12 20% gia tri hop dong, ngay
sau khi Cong ty 5 thong bao di xay xong phan thd cta cin ho; dot 3 12 20% gia tri
hop ddng khi Cong ty 5 thong bao dd hoan thién cin ho; dot 4 12 5% trude khi
nhan ban giao can hd; dot 5 1a 5% khi c6 thong bao nhan chu quyén can ho do co
quan quan 1y Nha nuéc cép cho chu ho, ...

Dbi v6i yéu cau khai kién ctia nguyén don ba H: Cong ty 5 khong dong
ban giao cin ho cho ba H va khong dong v boi thuong thiét hai cho ba H véi 1y do:
trong qua trinh thyc hién Hop dong, ba H khong thuc hién nghia vy thanh toan tién
mua cin ho cho Cong ty 5, bd H méi chi thanh toan 50% gia tri ctia hop dong (dot
1) 12 395.275.000 ddng, sb tién mua can ho tir dot 2 tro di ba H khong thanh toan
nén Cong ty 5 khong thé hoan thién can ho dé ban giao cho ba H. Ba H khong thé
yéu cau ban giao can ho khi ma ba H chua thuc hién déy du nghia vu tra tién mua
cin ho nhu da thoa thuan trong Hop dong. Ba H yéu cau Cong ty 5 phai boi thudng
thiét hai nhung 16i dan den viéc Cong ty 5 dén nay khong thé ban giao can ho l1a do
ba H khong thanh toan tién mua cin ho cho Cong ty 508. Cong ty 5 xac dinh viéc
cham tién do du 4n 1 co that, Iy do vao nim 2008 trong qua trinh t6 chirc thi cong
du 4n gdp phai cic cong trinh ngdm phia dudi nhu: dién thoai, dién, nudc di qua
khu vuc du an. Céng ty 5 da phai tam ding thi cong dé di chuyén cong trinh ra
khéi khu vuc, dong thoi dam bao moi sinh hoat cua khu vuce lan can. Day 1a cong
trinh c6 thiét ké hai tang ham, dia chat phuc tap, khi tp trung xur ly vé mat ky
thuat, dia chat da gap phai nhiing vuong mac, ton tai dan den vi pham trong quy
hoach du an can phai diéu chinh. Tuy nhién, Céng ty 5 di cd gang khic phuc kho
khin va dén thang 7/2008, da co ban khic phuc duge vudng mic kho khan, co ban
hoan thién hd so phap 1y, dé xuat phuong an diéu chinh quy hoach, sin sang thi
cong du an duoc thé hién tai Thong bao sd: 123/TB-UBND ngay 14/7/2008 cia
Uy ban nhan dan tinh Quang Ninh. Sau khi duoc Uy ban nhan dan tinh Quang
Ninh ban hanh quyét dinh diéu chinh quy hoach, Cong ty 5 di tich cuc trién khai
cac bude tiép theo cia du an. Tuy nhién ddy 1a cong trinh c6 thiét ké hai tang
ngam, dia chat phue tap, can xin y kién ctia nhiéu ban nganh, trong do nhiéu ban
nganh co su thay d6i vé nhan su nén ciing anh huong nhat dinh dén thoi gian thuc
hién du an. Khi gap phai khé khan vudng mac, Cong ty 5 da gui thu tdi khach
hang trong d6 c6 ba H dé ba H chia sé kho khan vuong mac ma Cong ty 5 gap
phai, dong thoi néu r6 voi nhing kho khan vuéng méc Cong ty 5 gap phai co thé
dan dén dy an bj cham tién d6 50 VOl ké hoach. Néu ba H mubn cham dut Hop
d6ng thi Cong ty 5 dong ¥ tra lai tién, giai quyet trén co s¢ thoa thuan tai Hop dong
cho ba H, nhung ba H khong c6 ¥ kién phan d6i gi. Sau khi xay dung xong phan
thd cta cian ho, Cong ty 5 dd nhiéu 1an moi ba H 1én lam viéc, cu thé ngay
05/10/2017, Cong ty 5 c6 giri thu moi dén ba H thong bao da thi cong xong phan
th6 cong trinh va dang trong giai doan hoan thién; thuyét trinh vé su thay doi kién
tric va kiém tra mit bang cin ho; yéu cau ba H thanh toan tién mua cin ho theo
tién d6 thi cong. Ngay 09/10/2017, ba H ctr ngudi dai dién 1a 6ng Nguyén Vin Bao
dén lam viéc, tai bién ban lam viéc ngay 09/10/2017, Cong ty 5 da thuyét trinh vé
viéc thay ddi kién tric cia can ho All- 03 mang lai tién ich cho nguoi st dung,



déng thoi yéu cau ba H tiép tuc thanh toan tién mua cin ho theo thoa thuan tai Hop
dong. _Tuy nhién, nguoi dai dién cua ba H ¢ vin ban dé ngay 16/10/2017 (do ong
Nguyen Van Bao ky) thé hién khong dong ¥ nop thém tién va yéu cau Cong ty 5
phai bdi thuong dbi trir vao khoan tién ‘bao Hoa con phai thanh toan dé mua can
hé. Nhu vay, rd rang 1a ba H khong mudn ndp tién mua cin ho theo thoa thuan, ba
H khong thé 14y Iy do Cong ty 5 bi cham tién do dy 4n dé khong thuc hién nghia
vu thanh toan cua minh.

Ngay 28/12/2020, Céng ty 5 c6 don yéu cau phan té dé nghi Toa 4n tuyén
bb: cham dut Hop ddng hira mua hitra ban can ho Cao 6¢ An Bang Plaza tai phuong
THP, thanh phé HL, tinh Quang Ninh sb: A11- 03/HMHB va cac phu luc hop
dong keém theo gitra COng ty 5 véi ba H, véi ly do ba H vi pham nghia vu thanh
toan tlen mua can hd. Vé xir 1y héu qua khi cham dut Hop dong, Cong ty 5 dong ¥
tra lai s tién 395.275. 000 déng cho ba H. Ngoai ra, Cong ty 5 tw nguyén thanh
toan cho ba H khoan tién phat 3% trén tong gia tri Hop dong la 23. 716.500 dong
(gia tri can h¢ la 790.550.000 dong) va thanh toan cho ba H khoan tién 1ai trén sd
tién 395.275.000 dong voi muc 13i suat 1,2%/thang, thoi gian tinh 14 tir ngay
23/11/2007 (ngay ba H nop tién mua cian ho dot 1) dén ngdy c6 ban an, quyét dinh
ctia Toa an (tam tinh dén ngay 28/12/2020), 1a 745.488.500 dong.

Véi néi dung trén, tai Ban dn ddn s so tham so: 29/2021/DS-ST ngay
28/7/2021 cua Toa an nhan thanh pho HL, tinh Quang Ninh, da quyet dinh:

Ap dung: khoan 3 Piéu 26; diém a khoan 1 Piéu 35; diém a khoan 1 Piéu
39: khoan 1 Diéu 147; Diéu 264; Diéu 271; Piéu 273 cta BO luat td tung dan su.
Diéu 22; khoan 1, khoin 4 Diéu 24; Didu 25; Didu 26; khoan 1 Diéu 27 cia Ludt
kinh doanh bat dong san nim 2006. Khoan 1 Diéu 402; khoan 4 Diéu 422; Pidu
428: Piéu 430; khoan 1 Diéu 433; khoan 1, khoan 3 Diéu 434; khoan 1 Diéu 440;
Diéu 357; khoan 2 Diéu 468 clia Bo luat dan sy nim 2015. Khoan 1, khoan 3,
khoan 5 Piéu 26 Nghi quyét sb: 326/2016/UBTVQH 14 ngay 30/12/2016 ciia Uy
ban thuong vu Qudc hdi quy dinh vé muc thu, mién, giam, thu, ndp, quan 1y va st
dung &n phi va I¢ phi Toa an.

Tuyén xi:

1. Khong chip nhan yéu cau khai kién ctia nguyén don ba Nguyén Thi Minh
H vé viéc budc bi don Cong ty 5 phai hoan thién va ban giao cin ho theo thoa
thuan tai Piéu 2, Diéu 3 ctia Hop dong hira mua hia ban s6 Al11- 03/HPMB ngay
05/10/2007 va yéu cau budc bi don Cong ty 5 phai bdi thudng thiét hai do giao nha
khong dung thoi han theo quy dinh tai Muc 7.1 Piéu 7 ciia Hop dong htra mua htra
ban cin ho sd: A11- 03/HMHB ngay 05/10/2007 v6i mitc yéu cau boi thudng thiét
hai duogc tinh v6i mie 131 suat bang 1,2%/thang trén tong s tién 395.275.000d ba
Nguyén Thi Minh H d3 thanh toan cho C6ng ty 5 nhan voi thoi gian chim ban giao
cin ho ké tir ngay 05/4/2010 dén ngay Cong ty 5 ban giao can hd cho ba Nguyén
Thi Minh H.

2. Chap nhan yéu cau phan tb ctia bi don Cong ty 5.

Cham dit Hop déng htra mua hira ban cin ho s6: All- 03/HMHB ngay
05/10/2007 va cac phu luc kém theo gitta Cong ty 5 va ba Nguyén Thi Minh H.



Budc bi don COng ty 5 phai tra cho nguyén don ba Nguyén Thi Minh H s
tién 395.275.000d (Ba tram chin muoi 1am triéu, hai trim bdy muoi lam nghin
dong).

Ghi nhén su ty nguyén cua bi don Cong ty 5 vé viéc thanh toan cho ba
Nguyén Thi Minh H khoan tién phat 3% trén tong gia tri hop dong 790.550.000d 1a
23.716.500d (Hai muoi ba triéu, bay trim mudi su nghin, nim trim dong) va
thanh toan cho ba Nguyén Thi Minh H khoan tién 14i cua sé tién 395.275.000d (Ba
trim chin muoi lam triéu, hai trim bay muoi lim nghin déng) véi muc 13i suat
1,2%/thang, thoi gian tinh tir ngay 23/11/2007 (ngay ba H ndp tién) dén ngay co
ban 4n, quyét dinh cua Toa an (28/7/2021) 1a: 778.691.700d (Bay trim bay muoi
tam triéu, sau trim chin muoi mot nghin, bay trim dong).

Tong cong sb tién CoOng ty 5 phai thanh toan cho ba Nguyén Thi Minh H Ia;
1.197.683.200d (Mot ty, mét trdm chin muoi bay tri€u, squ tram tdm muoi ba
nghin, hai trim dong).

Ngoai ra, ban an con quyét dinh vé 13i suat cham tra, an phi, quyén khang
C40 Va quyén thi hanh an theo quy dinh.

Ngay 10/8/2021, nguyén don ba Nguyén Thi Minh H khang cdo toan bo ban
an so tham, dé nghi huy ban an so tham véi 1y do: Toa an cap so tham vi pham vé
t6 tung anh hudng dén quyén va loi ich hop phép cua nguyén don; viéc thu thap
ching ctr va chimg minh khéng theo quy dinh tai Chuong VII cua Bo luat t6 tung
dan sy; nhan dinh va quyét dinh ctia ban 4n so tham khong phu hop voi tinh tiét
khach quan cta vu an; Hoi dong xét xtr so thim c6 sai 1am nghiém trong trong ap
dung phap luat.

Tai phién toa phtic thim:

- Nguoi dai dién ciia nguyén don ba Nguyén Thi Minh H, 1a 6ng BuUi Duy
Phiic ¢6 quan diém giir nguyén yéu cau khai kién va yéu cau khang cio.

- Nguoi dai dién cua bi don COng ty 5, 1a ba Luong Thi H ¢6 quan diém gitr
nguyén yéu cau phan td, rit phan tu nguyén thanh toan cho ba H khoan tién phat
3% trén tong gia tri Hop dong (gia tri can ho 790.550.000 ddng) 1a 23.716.500
dong va thanh toan cho ba H khoan tién 14 trén sb tién 395.275.000 dong véi mirc
131 sudt 1,2%/thang, thoi gian tinh 1&i tur ngay 23/11/2007 (ngay ba H nop tlen) dén
ngay co ban an, quyet dinh ctia Toa 4n. D& nghi giai quyét theo diém 7.2 Diéu 7
Hop ddng va Diéu 428 B luat dan sy nim 2015.

- Cac duong su khong thoa thuan dugc voi nhau vé viée giai quyét vu an.

- Nguoi bao vé quyén va loi ich hop phap ctia nguyén don la ba Hoang Thi P
trinh bay ndi dung khang céo, cin cir ctia viéc khang cédo: Toa an cap so tham vi
pham nhiéu quy dinh vé thu tuc tb tung nhu sau: Toa an Cép so tham nhan dinh vé
viéc cham tién d6 du an mot phr:fm do Céng ty 5, phﬁn con lai thudc vé trach nhiém
ctia ai, don vi nao thi lai khong lam 13, dé dua vao tham gia té tung véi tu cach la
ngudi cd quyén loi nghia vu lién quan 1a vi pham Khoan 4 Diéu 68 Bo luét to tung
dan su; viéc triéu tap ong Po Hiru Thanh 13 nguoi dai dién cta bi don tham gia
phién toa xét xir so tham ngay 28/7/2021, 1a khong dung vi theo Glay iy quyén sb:
74/GUQ-GD508 ngay 22/6/2021, khong c6 nodi dung Uy quyén cho 6ng Thanh
tham gia t6 tung trong toan bd vu an ma chi c6 ndi dung ity quyén cho 6ng Thanh



tham gia phién hop theo Thong bao sd: 675/TB-TA ngay 09/6/2021 va iy quyén
cho 6ng Thanh tham gia voi tu cach la dai dién bao vé quyén va loi ich cua Cong
ty 5; viéc thu ly don yéu cau phan t6 ngay 28/12/2020 cua Cong ty 5 yéu cau chim
dut hop ddng, tra lai tién gdc, tién 14i va tlen phat (bl 454) 1a khong ding quy dinh
tai diém a Khoan 2 Diéu 200 cua Bo luat té tung dan su, Vi yéu cau phan t cuia bi
don khong c6 ndi dung “bu trir” nghia vu dan su ddi voi yéu cau cua nguyén don,
viéc thu thap tai liéu, ching ctr khong ding quy dinh cua Chuong VII Bo luét t6
tung dén su: khong ban hanh Quyét dinh yéu cau cung cap tai liéu, chung cir ma ra
yéu cau vé viéc giao ndp tai lidu, chimg cr; yéu cau nguyén don giao ndp tai lidu,
chung ctr ngoai pham vi, ndi dung don khai kién; thu thép tai liéu, chimg cir khong
day dt dan dén nhan dinh chu quan: nguyén nhan cham tién d6 du an va ban giao
cin ho 13 do Cong ty 5 mot phan, mot phan 1a do phai xin ¥ kién nhiéu ban nganh;
do dia chét phtc tap, gip phai cong trinh ngdm phia dudi nhu dién thoai, dién nudc
di qua; thoi diém xay xong can ho thudc giai doan 2 cua Hop déng, quy budc nghia
vu cho bén mua nha phai nop tlen khong n¢p thi khong du diéu kién ban giao cin
ho, khong du diéu kién yéu cau bodi thuong nhung khong c6 tai liu thi cong,
nghiém thu ching minh, trong khi tinh tiét nay dai dién cuia Cong ty 5 khai mau
thudn: ba Minh khai hoan thanh x4y thd vao cudi 2015, ong Thanh khai khong nhé
thoi diém x4y xong phan thd, con tai liéu trong hd so vu an thé hién thang 11/2015
moi d6 mai tang 4, xdy duoc 30% cong trinh nhung Toa an cip so tham khong co
tai liéu dé 1am r3; co sai lam nghiém trong trong viéc ap dung Bo luat dan sy 2015
tai cac diéu khoan sau: &p dung Khoan 4 Diéu 422; Piéu 428 vé don phuong chdm
dut hop dong, don phuong la quyén ctia mot bén trong hop dong, Cong ty 5 ddra
thong bao don phuong cham dut ‘hop ddng, va hop dong da bi cham dit trude do
gan 1 nam, nay Toa 4n Cép so tham lai ap dung quy dinh vé don phuong cham dut
hop dong da bi chdm dut, trong khi Toa an Cép so tham khong phai 1a mot bén
tham gia hop dong 1a thiéu cin cr va sai chi thé, dbi tuong diéu chinh cia diéu
luat; 4p dung Khoan 1, 3 Diéu 434; Khoan 1 Diéu 440 vé thoi han thanh toan va
giao tai san trong thoi han theo thoa thuan khi bén ban cin ho vi pham hop dong,
vuot qua thoi han ban giao nha hon 10 nam so véi théa thuan trong hop dong, do
16i cho bén mua nha khong chiu ndp tién, khong hoan thanh nghia vy thanh toan
(ngoai thoi han thoa thoa thuan) 1a ¢d tinh ap dung sai phap luat, gdy bat loi cho
bén mua nha; &p dung sai toan bd cac quy dinh cua phap luat vé kinh doanh bét
dong san do Luat kinh doanh bat dong san nam 2006 da hét hiéu luc phap luat, bi
thay thé boi Luat kinh doanh bt dong san nam 2014; ap dung Khoan 1 Piéu 147
B0 luat t tung dan su, Khoan 1,5 Piéu 26 Nghi quyét so: 326/2016/UBTVQH14,
dé thu an phi cta Cong ty 5 gan 50 tri¢u ddng, khi yéu cau phan t6 dugc chap
nhan; dua ra cdc nhan dinh sai tinh tiét khach quan, xAm pham t&i quyén loi cta
nguyén don ba H. Bdi véi yéu céu phan tb cua bj don duoc chip nhan khi bén mua
nha (ba H) chua c6 ¥ kién gi vé viéc bi don phuong cham dut hop dong, vé viée tu
nhién dugce nhan hon 700 triéu dong tién 13i va tién phat khi khong c6 yéu cau khoi
kién 1a nhan dinh va xét xu trai phap luat, sai tinh tiét khach quan ctia vu an. Do
Cong ty 5 vi pham rat nghiém trong theo quy dinh tai cac Diéu 2; Piéu 3 va Piéu 7
cua Hop dong, xam pham nghiém trong dén quyén loi cua ba H; can ctr Diéu 310
BO luat tb tung dan su, dé nghi Toa an Cap phic tham huy toan bo Ban an dan su



so tham dé xét xur lai theo thil tuc so thim, dam bao su cong tdm khach quan, cong
bang cho ba H.

- Nguoi bao vé quyén va loi ich hop phap ctia nguyén don, 1a dng Vi Quang
N trinh bay bd sung ndi dung khang cdo, cin ctr cta viéc khang cdo: nhu ba
Phuong d3 trinh bay, Toa an Cap so tham da vi pham nghiém trong vé thu tuc tb
tung va danh gia ching ct dé khong chap nhan yéu cau khdi kién cua nguyén don,
chap nhan yéu cau phan to cua bi don. Vu an da dugc xét xur so tham 1an th{ hai,
ba H 1a ngudi that su c6 nhu cAu mua cin ho dé sir dung nén cho du can ho cé thay
d6i vé thiét ké (ké ca thiéu vé dién tich) so véi thoa thuan tai Hop dong thi van
chap nhan nén dé nghi Hoi dong xét xtr xem xét néu c6 thé khac phuc dugc thi sira
an so tham, chap nhan yéu cau khoi kién ciia ba H.

- Nguoi dai dién theo uy quyén cia nguyén don, la 6ng Bui Duy Phic nhat
tri quan diém cta nhimg nguoi bao vé quyén va loi ich hop phap cua nguyén don
da trinh bay, khong bo sung y kién.

- Ngudi bao vé quyén va loi ich hop phép cua bi don, la ba Do Thi Thu H
trinh bay y kién cta bi don Cong ty 5 d6i v6i khang céo ciia nguyén don: nguyen
don yéu cau budc bi don phai hoan thién, ban giao can ho la chwa dung thoi diém
va du diéu kién dé chap nhan. Boi, theo thoa thuan tai khoan 2.2 Piéu 2 cua Hop
dong thi Cong ty 5 chi ban giao cin ho cho ba H khi ba H da thanh toan sb tién
mua cin ho 1a 95% tong gia tri cdn hd. Pong thoi, sau khi hai bén da chuyén tir
Hop dong Htra mua Hura ban sang Hop déng mua ban cin ho va hoan tit cac thi
tuc phéap 1y can thiét khac dé sang tén, cin ho di duoc hoan thién. Tuy nhién, ba H
mai thanh toan cho Cong ty 5 duoc 395.275.000 déng, chua dugc 95% gia tri mua
can hd nén chua thuc hién viéc chuyén giao Hop déng Htra mua htra ban sang Hop
d6ng mua ban cin ho va hoan tat cac tha tuc phap 1y can thiét dé sang tén; hlen nay
can ho chua dugc hoan thién. Mit khac, ba H da c6 quan diém khong nop tiép tién,
thé hién tai Van ban do nguoi dai dién theo uy quyén cua ba H gui téi Cong ty 5
vao ngay 16/10/2017 (bl 253). Cin cit vao Khoan 4.1 Dicu 4 cua Hop dong, Cong
ty 5 ¢co quyén tir chbi thuc hién nghia vy ban giao can ho cho ba H. Do vay, ba H
yéu cau ban giao can ho 1a chua ¢ can cir dé chap thuan; ba H yéu cau Cong ty 5
phai boi thuong thiét hai do giao can hd khong ding thoi han: qué trinh thuc hién
Hop df)ng, vi nhiéu 1y do khach quan, chu quan, do Cong ty 5 va do khach hang
dan den kéo dai thoi han ban giao can ho nén Cong ty 5 dong y boi thudng cho ba
H tién 14i sudt mic 1,2%/thang trén sb tién da ndp v4i thoi han tir ngay 05/4/2010
dén ngay 16/10/2017 (ngay ba H co cong van khong dong ¥ nop thém t1en) Péi
v6i quyét dinh chip nhan yéu cau phan td cua bi don ctia Toa &n Cap so tham: theo
thoa thun tai Khoan 2.2 Piéu 2 cua Hop ddng; can ctr vao ndi dung cua thu moi
s6: 437/TM508/2017 ngay 05/10/2017 ctia Cong ty 5 giri cho ba H, da thong béo 1a
dén nay cong ty da thi cong xong phan thd cta cong trinh va dang trong giai doan
hoan thién cac cin ho va moi ba H t6i 1am viéc dé théng nhat thoi diém thanh toan
theo tién d6 thi cong. Ba H da nhan dugc thu moi, biét noi dung cua thu moi
nhung dén ngay 16/10/2017, ba H c6 vin ban thong tin chinh thic théng bao cho
cong ty vé viéc khong dong v thanh toan dot 2 ciing nhu cac dot tiép theo ciia Hop
dong. Cho dén ngay 21/12/2020, ba H van chua thanh toan dot 2, ba H di vi pham



nghia vu co ban quy dinh tai Diéu 2 ciia Hop dong, vi pham Khoan 1 Biéu 27 cta
Luat Kinh doanh bat dong san va Khoan 1 Piéu 414 caa Bo luat dan sy nam 2015.
Dbi chiéu qua trinh thuc hién hop dong va vi pham nghia vu thanh toan cta ba H
v6i thoa thuan cua hai bén tai Khoan 7.2 Diéu 7 cua Hop dong, Congty 5co quyen
don phuong thanh Iy hop dong véi ba H theo Khoan 4 Diéu 422 va Khoan 1 Diéu
428 cua B0 luat dan sy ndm 2015 nén ngay 28/12/2020, Cong ty 5 dé nghi Toa an
giai quyét yéu cau cham dut Hop dong 14 c6 can ctr. Xét vé viéc giai quyét hau qua
ctia viéc cham dut Hop dong theo thoa thuan tai Khoan 7.2 Piéu 7 ciia Hop dong
va Khoan 1 Diéu 428 ctia B lut dan sy ndm 2015, thi Cong ty 5 khong phai boi
thuong thiét hai cho ba H. Tuy nhién, tai phién toa so tham, COng ty 5 nhan thay
¢ su cham tré, lam cham tién d6 cua du an, dé dam bao quyén lgi tdi da cho khach
hang. Cong ty 5 da tu nguyén ap dung tai Khoan 7.4 Piéu 7 cua Hop dong cho ba
H. Nhung nay, phia ba H khong dong y nén Cong ty 5 thay d6i quan diém dé nghi
Hoi dong xét xir can cir vao Khoan 7.2 Piéu 7 ctia Hop dong va Piéu 428 ctia Bo
luat dan sy nam 2015 dé giai quyét hau qua cua viéc cham dat hop dong, xin rat
ndi dung tu nguyén nhu trén.

- Nguoi dai dién theo ty quyén cua bi don, 1a ba Luong Thi H trinh bay bo
sung ¥ kién ctia bi don ddi voi noi dung khang céo ciia nguyén don: Cong ty 5 vi
pham thoi han ban giao can hg, c6 mét phan 15i cua Cong ty 5; ba H co mot phan
16i va mot phan 18i ciia cic ban nganh nhung Cong ty 5 chap nhan bodi thudng thiét
hai cho ba H, cu thé 14 tra lai cho ba H s6 tién mua can ho di ndp dot 1, cong voi
tién 1ai mac 1,2%/thang, tinh tir ngay 05/4/2010 dén ngay 16/10/2017; khong yéu
cau xac dinh 13i cua cac ban nganh; ba H c6 16i 1a khong thuc hién nghia vu thanh
toan tién mua can ho tir dot 2 nhung Cong ty 5 khong yéu cau ba H phai boi
thuong thiét hai cho Cong ty 5.

- Céac duong su, Pai dién Vién kiém sat déu khong xuét trinh b sung tai
liéu, ching cu.

Dai dién Vién kiém sat nhan dan tinh Quang Ninh phat biéu quan diém trong
qua trinh giai quyét vu an & giai doan phuc tham

- Ve to tung: Nhilng ngudi tién hanh t6 tung da thuc hién dung cac quy dinh
ciia Bo luat to tung dan su; cac duong su déu thuc hién ding quyén va nghia vu
cua minh theo quy dinh ctia B0 luat t6 tung dan su.

- V& noi dung: Phan tich cac tinh tiét cia vu 4n va dua ra cin cir cho thay
Ban an so thém cua Toa an nhan dan thanh phd HL, tinh Quang Ninh tuy c6 mot
s6 vi pham t6 tung nhu ngudi bao vé quyén va loi ich hop phap cua nguyén don
néu ra nhung khong nghiém trong, khong xam pham dén quyén, loi ich hop phap
cua cac duong su. Do do, dé nghi HG1 dong xét xir can ¢t Khoan 1 Piéu 308 cua
B luat t6 tung dan su, khong chap nhan khang céo ctia nguyén don, giit nguyén
Ban an dan sy so tham.

NHAN PINH CUA TOA AN:

Sau khi nghién ciru cdc tai liéu cé trong ho so vu dn, dwoc tham tra tai phién
toa, can cur vao ket qua tranh ludn tai phién toa, Hoi dong xét xur nhdn dinh:

[1] Vé t6 tung:



Pon khang céo ciia nguyén don ba Nguyén Thi Minh H trong han luat dinh
va dung trinh tu thu tuc ma Bg luat t6 tung dan su quy dinh nén Hoi dong xét xur
chap nhan xem xét lai ban an so tham theo trinh ty phac tham.

[2] Xét khang céo cia nguyén don ba Nguyén Thi Minh H:

[2 1] Béi voi khang cao vé ndi dung Toa an Cép so tham Vi pham nhiéu quy
dinh vé thu tuc t tung nhu néu trén, xét thiy: tai phién toa bi don di c6 quan diém
Cong ty 5 vi pham thoi han ban giao can hd, c6 mot phan 15i ciia Cong ty 5; ba H
c6 mot phan 18i va mot phan 15i clia cac ban nganh nhung khong yéu cau xac dinh
16i cuia cac ban nganh, chap nhan bdi thudng thiét hai cho ba H, cu thé 14 tra lai cho
ba H s6 tién mua can ho di ndp dot 1, cong véi tién 1di mac 1,2%/thang, tinh tir
ngay 05/4/2010 dén ngay 16/10/2017. Hon nita, ba H ciing chi yéu cau Cong ty 5
boi thuong thiét hai theo thoa thuan tai Hop dé)ng nén khong c6 can ca chép nhan
ndi dung khang cdo ndy cua nguyén don; dbi v6i ndi dung Toa an Cap so tham
triéu tdp ong DS Hiru Thanh 1a nguoi dai dién cia bi don tham gia phién toa xét xir
so tham ngay 28/7/2021, 1a khong dung vi theo Gidy tiy quyén sb: 74/GUQ-GD508
ngay 22/6/2021 khong c6 ndi dung iy quyén cho dng Thanh tham gia t6 tung trong
toan bd vu an ma chi c6 nodi dung Gy quyén cho ong Thanh tham gia phién hop
theo Thong bao sb: 675/TB — TA ngay 09/6/2021 va ty quyén cho 6ng Thanh
tham gia véi tu cach la dai dién bao vé quyén va loi ich ctia Cong ty 5: tai phién
toa, bi don c6 quan diém tuy thu tuc uy quyén khong dam bao nhung ong Thanh tai
thoi diém tham gia phién toa so tham van giit chae vu Pho Giam déc Cong ty 5
nén bi don khéng c6 ¥ kién gi vé viéc nay. Noi dung khang cao nay cua nguyén
don la c6 can ctr nhu’ng vi pham khong xam pham dén quyén va loi ich hop phéap
cua duong su, Toa an Cap so tham can rut kinh nghiém. Péi v6i ndi dung Toa an
cap so tham khong ban hanh Quyét dinh yéu cau cung cép tai liéu, chimg ctr ma ra
yéu cau vé viéc giao ndp tai liéu, chimg ctr; yéu cau nguyén don giao ndp tai liéu,
ching cr ngoai pham vi, n¢i dung don khaoi kién, khong vi pham quy dinh tai
Chuong VII ctua Bo luat T6 tung dan su nam 2015 nén khong chap nhan nodi dung
khang cao nay cua nguyén don.

[2.2] D6i v6i noi dung khang cao ciia nguyén don ba Nguyén Thi Minh H vé ndi
dung nhan dinh va quyét dinh cua Ban an so tham khong phu hop voi tinh tiét
khach quan cua vu an; Hoi dong xét xtr so tham c6 sai 1am nghiém trong trong ap
dung phép luat. Hoi dong xét xtr phuc tham thay:

[2.2.1]Vé ndi dung yéu cau khoi kién ctia nguyén don ba Nguyén Thi Minh H:

Cin cir Hop dong hira mua hta ban sé: A11- 03/HMHB ngay 05/10/2007 va
cac phu luc kem theo: Cong ty 5 va ba H thoa thuan thoi han ban giao can ho la 30
thang ké tir ngdy Hop dong duoc ky két. Tuy nhién, dén thoi han, Cong ty 5 khong
ban giao can ho cho ba H. Cong ty 5 xac dinh do bi cham tién do du an, vé nguyen
nhan 12 do mot phan 151 cua Cong ty 5, mot phan cua cac ban nganh lién quan va
mot phan do ba H khéng thanh toan tién mua can ho tir dot 2. Pbi véi yéu cau khoi
kién cua ba H, Cong ty 5 khong chap nhan. Toa an Cap so tham nhan dinh: “c
mot phan nguyén nhéan xudt phat ti Cong ty 5,...sau khi xdy xong phan tho cong
trinh, Cong ty 5 da moi ba H dén lam viéc, théng bdo dd xdy xong phan thé can hé
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va yéu cau ba H ndp tién mua can ho theo tién do thi cong da dwoc théa thudn
trong hop a”ong, ba H da biét va cho nguoi dén lam viéc véi Cong ty nhung khong
chiu nép tién mua can hé cho Cong Zy cé phin TT 5, cho dén thoi diém hi¢n nay ba
H mé&i chi thanh todn dwoc 50% gid tri ciia hop dong nén Céng ty ¢6 phan TT 5
chuea hoan thién xong can hé dé ban giao cho ba H,...ba H méi chi thanh todn 50%
gid tri hop dong va khéng chiu ndp sé tién theo tién do thi cong dw dn nén da vi
pham nghia vu thanh todn da dwoc cac bén thoa thudn tai Myc 2.2 Dzéu 2 cua hop
dong hira mua hira ban. Ba H khéng du diéu kién dé yeéu cau Céng ty co phan 1T 5
phdi ban giao can hé cho ba H nén khéng c6 co sé dé bude Cong ty cé phan TT 5
phai boi thuwong thiét hai do vi pham thoi han ban giao can hg,.. ” , dé khong chap
nhén toan bo yéu cau khoi kién ctia nguyén don ba H, 12 nhan dinh khéng day du,
khong cong bang: xac dinh nguyén nhan Cong ty 5 khong hoan thién va ban giao
can ho cho ba H nhu néu trén thi ba H chi 1a ngudi ¢ mot phan 13i 1a khdng thanh
toan tién mua cin ho dot 2 ma lai khong chap nhan toan bo yéu cau khoi kién cua
ba H, trong khi Cong ty 5 vi pham nghiém trong vé thoi han xdy dyng phan tho
ctia can ho. Tai phién toa phuc tham, Cong ty 5 co quan diém khong yéu cau xdc
dinh 16i ciia cac ban nganh trong viéc cham tién d6 thuc hién du an; chap nhén boi
thuong thiét hai cho ba H do vi pham thdi han xdy phan thé cua can ho, cu thé: tra
lai cho ba H s6 tién mua can ho d3 ndp dot 1, cong voi tién 13i mac 1,2%/thang,
tinh tir ngay 05/4/2010 dén ngay 16/10/2017 (ngay da xay dung xong phan tho cia
can hg). Can ctr vao tai liéu, ching cir do cac dwong sy giao ndp va do Toa éan thu
thap, quan diém cua cac duong su tai phién toa phic tham, Ho1 ddng xét xir xét
thay: nguyén nhan Cong ty 5 cham tién d6 thi cong du an cao 6¢c An Bang Plaza tai
phuong THD, thanh phé HL, tinh Quang Ninh c6 mét phan 1561 khach quan la khi
t6 chirc thi cong gip phai cac cong trinh ngdm phia dudi nhu: dién thoai, dién,
nudée di qua khu vuc dy an. Cong ty 5 da phai tam dimg thi cong dé di chuyén cong
trinh ra khoi khu vuc, dong thoi dam bao moi sinh hoat cua khu vuc 1an can, khi
xu ly vé mat k¥ thuat, dia chét da gap phai nhimg vuong mic, ton tai dan dén vi
pham trong quy hoach dy an can phai diéu chinh. Tuy nhién, tir khi ¢6 Thong bao
s0: 123/TB-UBND ngay 14/7/2008 cua Uy ban nhéan dan tinh Quang Ninh ban
hanh quyét dinh diéu chinh quy hoach, Cong ty 5 di tiép tuc thi cong du an tir dau
nam 2009 nhung ciing van dén ngay 16/10/2017, méi thi cong xong phan tho cia
cin hd. Cong ty 5 chap nhan boi thuong thiét hai cho ba H do vi pham thoi han xay
dung xong phan tho cua can hd nhu néu trén, duoc coi 1a Xac dinh 15i trong giai
doan thi cong phan tho ctia can hd hoan toan thudc vé Cong ty 5. Cong ty 5 co 15i
(vi pham diém 7.2 Diéu 7 ctia Hop ddng) thi phai boi thuong thiét hai cho ba H va
Cong ty da chap nhéan b01 thuong nhu néu trén. Tai Hop dong tuy khong co thoa
thuan vé viéc doi trir tién boi thuong thiét hai do vi pham Hop ddng vao tién ba H
con phai thanh toan theo thoa thuan tai Hop déng nhung néu cac bén thuc hién
viéc nay ciing khong trai quy dinh cta phap luat, dam bao quyén loi ctia ba H. Ba
H yéu cau Cong ty 5 phai hoan thién cin hg, ban giao cin ho cho ba H theo thoa
thuan tai Diéu 2 va Piéu 3 ctia Hop dong dé c6 chd ¢ vi di chd doi hon 10 nam,
mic du cin ho c6 sy thay d6i vé thiét ké ban dau, ba H van chap nhan. Do Cong ty
5 vi pham thoi han thi cong phan tho cua cin hd, ba H khong c6 15i trong giai doan
nay, yéu cau khoi kién ctia ba H phu hop véi quy dinh tai Khoan 4 va 6 Diéu 22 va
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Khoan 2 va 4 Piéu 23 cia Luat Kinh doanh Bat dong san nim 2014, nén duoc
chap nhan mot phan nhu sau: budc CONg ty 5 phai hoan thién cin ho, ban giao cin
ho cho ba H theo thoa thuan tai Diéu 2 va Diéu 3 ctia Hop ddng va bdi thudng thiét
hai do vi pham thdi han thi cong phan tho cua cin ho cho ba H, thoi han tir ngay
05/4/2010 (ngay hét thoi han ban giao cin hd cho ba H theo Hop dong) cho dén
ngay 16/10/2017 (ngay Cong ty 5 xac dinh dé hoan thanh phan tho cta cin ho va
da thong bao cho ba H thanh toan tién mua cin ho dot 2), lam tron 13 90 thang. Cu
thé 1a bang: 395.275.000 dong x 1,2%/thang x 90 thang = 426.897.000 dong.
Khéng ¢6 cin cir chdp nhan yéu cau ctia ba H vé viéc bude Cong ty 5 phai boi
thuong thiét hai cho ba H tir ngay 05/4/2010 dén ngay Cong ty 5 ban giao cin ho
cho ba H vi nhu da phan tich néu trén, chi c6 can cir xac dinh Céng ty 5 vi pham
thoi han thi cong phan thd ciia can hd. Toa an Cép so tham khong nhan dinh vé
nguyén nhan cham tién d6 du 4n va ban giao can hd mot phan la do phai xin y kién
nhiéu ban nganh nhu khang céo ctia nguyén don ba H.

[2.22] Vé nghia vy thanh toan tién mua cin ho tir dot 2 ctia nguyén don ba
Nguyen Thi Minh H:

Nhu da phan tich tai myc [2.2.1], xac dinh ngay 16/10/2017, Cong ty 5 da
thi cong xong phan tho cua cin ho va di thong bao cho ba H thuc hién nghia vu
thanh toan tién mua can ho dot 2 theo thoa thuan tai Hop dong, nhung ba H khdng
thuc hién véi Iy do khong déng ¥ ndp thém tién, yéu cau COng ty 5 phai boi
thuong thi€t hai do vi pham thoi han ban giao cdn hd da thoa thuan tai Hop dong
va dbi trir vao khoan tién ba H con phai thanh toan dé mua cian ho. Cong ty 5
khong chap nhan quan diém ctia ba H, dén ngay 25/4/2019, ba H khoi kién Cong ty
5. Hoi dong xét xtr xét thay: Cong ty 5 va ba H da thoa thuan vé nghia vu thanh
toan tién mua can hg theo diém 2.2 Piéu 2 cta Hop déng, tai Hop dong khong co
thoa thuan vé viéc ddi trir tién boi thuong thi€t hai do Cong ty 5 vi pham Hop dong
vao tién ba H con phai thanh toan dé mua can hd nén viéc Cong ty 5 Kkhong chap
nhan doi trir tién ba H phai thanh toan tién mua can ho tir dot 2 vao tién ba H yéu
cau COng ty 5 boi thudng thiét hai do vi pham thoi han ban giao cian ho, 1a khong
trai phap luat. Do do, c6 can ctr xac dinh thoi gian ba H vi pham nghia vu thanh
toan tién mua can ho dot 2 1a tur ngay 16/10/2017 cho dén ngay ba H khoi kién yéu
cau Toa 4n giai quyét tranh chap 1a ngay 25/4/2019, vi pham quy dinh tai Khoan 2,
5 Piéu 21 va Khoan 1, 5 Piéu 24 cta Luat Kinh doanh Bt dong san nam 2014.
Tuy nhién, tai phién toa phtic thAm: bi don c6 quan diém, khong yéu cau ba H bdi
thuong thiét hai do vi pham nghfa vy thanh toan tién mua cin ho dot 2 theo diém
7.2 Piéu 7 cua Hop dong nén khong dé cap.

Hoi dong xét xir da chap nhan mot phan yéu cau khoi kién cta nguyén don
ba H nhu néu trén. Di voi s tién Cong ty 5 chap nhan bdi thudng cho ba H do vi
pham thoi han thi cong phan thd cta cin ho nhu néu trén, duge trir vao sb tién ba
H phai thanh toan cho Cong ty 5 dot 2 dé mua cin ho, s6 tién con lai buoc Cong ty
5 phai tra cho ba H va céc bén tiép tuc thuc hién Hop dong nhu sau:

- S tién CONg ty 5 boi thuong cho ba H 1a: 426.897.000 dong — s6 tién ba H
phai thanh toan dé mua cin ho dot 2 (20% gia tri Hop dong) 1a: 158.110.000 dong
= s tién CONng ty 5 con phai tra cho ba H 1a: 268.787.000 dong;
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- Cong ty 5 phai hoan thién can ho;

- Khi C6ng ty 5 c6 théng bao hoan thién cin ho va moi ba H kiém tra can ho
thi ba H phai thanh toan 20% gia tri hop dong.

- Trude khi nhan ban giao can ho 5 ngay, ba H phai nop 5% gia tri hop

dong;

- Khi ¢6 thong bao nhan chil quyén cin hd do co quan quan 1y nha nudc cip
cho chu hg, ba H phai thanh toan 5% gia tri hop dong

- Va cac quyén va nghia vu khac theo hop dong

- V& thoi han thuc hién Hop dong: Tai Hop dong, Cong ty 5 va ba H thoa
thuan thoi han ban giao cin ho 1a 30 thang, dén nay tién d6 da x@y dung xong phan
thod cua can ho, tuong tng véi 2 thoi han ban giao can hd nén an dinh thoi gian
con lai dé Cﬁng ty 5 va ba H thuc hién tiép Hop dong 1a 15 thang, ké tir ngay ban
an co hi¢u luc phap luat.

[2.2.3] V& yéu cau phan t6 cta bi don Cong ty 5:

Ngay 21/12/2020, Cong ty 5 co6 Thong bao vé viéc don phuong cham duat
Hop dong d6i vai ba H, khi ba H chua c6 v kién gi vé viéc COng ty 5 don phuong
cham dut hop dong. Ngay 28/12/2020, Cong ty 5 yéu cau phan t6 yéu cau Toa an
giai quyét cho Cong ty 5 dugc don phuong cham dat Hop dong, Cong ty 5 tra lai
tién mua nha dot 1, tién 14i va tién phat cho ba H (bl 454). Xét thay vé ndi dung
yéu cau phan to cia bi don COng ty 5 thay khong c6 ndi dung “bu trir” nghia vu
dan su dbi voi yéu cau khai kién cua nguyén don ba H theo quy dinh tai diém a
Khoan 2 Diéu 200 Bo luit td tung dan sy. Mat khac, Cong ty 5 ra thong bao vé
viéc don phuong cham dut Hop dong va khai kién yéu cau Toa an giai quyét cho
Cong ty 5 duogc don phuong cham dut Hop ddng, 1a sau khi ba H d3 khoi kién va
dang duoc Toa an cap so tham giai quyét. Do do, Hop dong khong bi cham dut tai
thoi diém Cong ty 5 giri Thong bao don phuong cham dut hop dong cho ba H theo
quy dinh tai Khoan 3 Diéu 428 B luat dan sy nim 2015 ma do Toa an xem xét
quyét dinh (trir trudong hop trong qua trinh giai quyét vu an cic bén co thoa thuan
cham duat Hop dong).

Nhu di phan tich tai muc [2.2], Hoi dong xét xir da chap nhan mot phan yéu
cau khoi kién cua nguyén don ba H nhu trén nén khong chap nhan yéu cau phan to
ctia bi don Cong ty 5. Pdi v4i ndi dung tai phién toa bi don Cong ty 5 dong y thanh
toan cho nguyén don ba H sb tién phat 3% trén tong gia tri hop déng 790.550.000
dong l1a 23.716.500 dong va thanh toan cho ba H khoan tién 13i cua khoan tién
395.275.000 dong v&i muc 13i suat 1 ,2%/thang, thoi gian tinh tir ngay 23/11/2007
(ngay ba H nodp tién) dén ngay co ban an, quyét dinh ctia Toa an. Toa an Cap SO
tham da nhan dinh 1a do bi don Céng ty 5 tu nguyén va dam bao duoc quyén loi
cta nguyén don ba H nén ghi nhan su tu nguyén thanh toan cua bi don Cong ty 5
cho nguyén don ba H. Tai phién toa phuc tham, bi don Cong ty 5 da rat yéu cau
nay va yéu cau giai quyét hau qua cta viéc cham dut hop dong theo quy dinh tai
diém 7.2 Piéu 7 cla Hop dong va Dleu 428 cua BO lugt dan sy nam 2015. Ho1
dgng xét xir d khong chap nhan yéu cau phan t6 cta bi don Cong ty 5 nén khdng
dé cap.
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Tur nhitng phan tich trén, cd can cir chap nhan khang cao ctia nguyén don ba
H va quan diém bdo vé cta nhiing ngudi bdo vé quyén va loi ich hop phdp cua
nguyén don, stra ban an so thdm nhu néu trén.

[3] V& 4n phi:

[3 1] V& 4n phi S0 thém cin cit Khoan 1 Diéu 147 cta Bo luat td tung dén
su; Diéu 26 Nghi quyét sb: 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban
thuong vu Qudc hodi quy dinh vé muc thu, mién, giam, thu, ndp, quan 1y va st
dung an phi va 1€ phi Toa an: budc nguyén don ba H phai chiu an phi dan su so
tham c6 gia ngach tuong Ung d6i v6i mot phan yéu cau khéi kién budc bi don
Cong ty 5 phai bdi thuong thiét hai khong duoc Toa an chap nhan, cu thé: ba H
yéu cau boi thuong 643.982.050 dong, Toa an chi chap nhéan 426.897.000 dong, sO
tién ba H yéu cau boi thuong khong duge Toa an chap nhan 1a 217.085.050 dong,
an phi ba H phai chiu dbi véi sé tién nay 1a: 10.854.253 ddng; budc bi don Cong ty
5 phai chiu an phi dan sy so tham khong c6 gia ngach ddi vdi yéu cau phan to
khong duoc Toa an chap nhan 1a 300.000 dong va phai chiu an phi d6i véi phan
nghia vu phai thanh toan cho ba H 1a 268.787.000 dong, 4n phi Coéng ty 5 phai chiu
d6i v6i so tién nay 1a: 13.439.000 dong. Tong so6 tién an phi dan sy so tham Cong
ty 5 phai chiu 1a: 13.739.000 dong.

[3.2] Vé an phi phtic tham: Do khang céo cta nguyén don ba Nguyén Thi
Minh H duoc chap nhan mot phén Can cir quy dinh tai Khoan 2 Diéu 148 B0 luat
t6 tung dan su; Khoan 2 Diéu 29 Nghi quyét so: 326/2016/UBTVQH14 ngay
30/12/2016 cta Uy ban thuong vu Qudc Hoi quy dinh vé murc thu, mién, giam, thu,
ndp, quan ly va st dung an phi va 1& phi Toa an, nguyén don ba H khdng phai chiu
an phi dan sy phiic tham.

[4] Chap nhan mdt phan quan diém ciia Vién kiém sat nhan dan tinh Quang
Ninh vé ndi dung giai quyét vu an.

Vi cac lé trén; '
QUYET DINH:

Cin ctt vao Khoan 2 Diéu 308 B6 luat t6 tung dan sy;

Chép nhan mot phﬁp khang cdo cua nguyén don ba Nguyén Thi Minh H. Stra
Ban an dan sy so' tham so: 29/2021/DS-ST ngay 28/7/2021 cua Toa an nhan thanh
pho HL, tinh Quang Ninh nhu sau:

Can ctr: Khoan 3 Diéu 26; diém a Khoan 1 Diéu 35; diém a Khoan 1 Diéu
39; Khoan 1 Piéu 147; Khoan 2 Diéu 148 cua B luat t6 tung dan su. Pidu 13;
Diéu 14; Piéu 15; Khoan 2 Piéu 16; Biéu 17; Piéu 18; Khoan 2 Diéu 19; Diéu 21;
Diéu 22; Diéu 23; Diéu 24; Diéu 57; Piéu 58 cta Luat Kinh doanh Bat dong san
nam 2014; khoan 1 Diéu 402; Diéu 410; Diéu 430; Khoan 1 Diéu 433; Khoan 1, 3
Diéu 434; Piéu 436; Khoan 1 Diéu 440; Diéu 357; Khoan 2 Diéu 468; diém b
Khoan 1 Diéu 688 Bo luat dan sy nam 2015. Khoan 1, 4 va 5 Piéu 26; Khoan 2
Piéu 29 Nghi quyét so: 326/2016/UBTVQH 14 ngay 30/12/2016 cua Uy ban
thuong vu Qudc hoi quy dinh vé muc thu, mién, giam, thu, ndp, quan 1y va st
dung &n phi va 1¢ phi Toa an,;
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Tuyén Xxir:

[1] Chéap nhin mdt phan yéu cau khoi kién cua nguyén don ba Nguyén Thi
Minh H.

[2] Khong chip nhén yéu cau phan t6 ctia bj don Cong ty cd phan TT5.

[3] Bugc Cong ty ¢ phan TT 5 va ba Nguyén Thi Minh H phai tiép tuc thyc
hién quyén va nghia vu theo Hop dong hira mua hira ban can ho so: All-
03/HMHB ngay 05/10/2007 va cac phu luc kém giira Cong ty ¢6 phan TT 5 va ba
Nguyén Thi Minh H nhu sau:

- Cong ty ¢b phan TT 5 phai hoan thién cin ho sé A11-03, thudc tang 11, toa
nha A du 4n cao dc An Bang Plaza tai phuong THD, thanh pho HL, tinh Quang
Ninh;

- Khi Cong ty c6 phan TT 5 c6 théng bao hoan thién cin hd va moi ba
Nguyén Thi Minh H kiém tra cin ho thi ba Nguyén Thi Minh H phai thanh toan
20% gia tri hop dong;

- Trudce khi nhan ban giao cin hd 05 ngay, ba Nguyén Thi Minh H phai ndp
5% gia tri hop dong;

- Khi ¢6 thong bao nhan chu quyén cin ho do Co quan quan 1y nha nudc cap
cho chi h9, ba Nguyén Thi Minh H phai thanh todn 5% gia tri hop dong;

- Va cac quyén va nghia vu khac theo hop dong;

- Thoi han thuc hién hop dong 1a 15 (muoi lim) thang, ké tir ngdy ban an co
hi¢u lyc phap luat.

[4] Budc Cong ty c¢6 phan TT 5 phai tra cho ba Nguyén Thi Minh H s tién:
268.787.000 dong (Hai tram sdu muoi tdm triéu, bay tram tdm mueoi bdy nghin
dong).

Ké tir ngdy ba Nguyén Thi Minh H ¢6 don yéu cau thi hanh an d6i véi khoan
tién Cong ty c¢o phan TT 5 phai tra cho ba Nguyén Thi Minh H néu trén cho dén khi
thi hanh &n xong, Cong ty ¢ phan TT 5 con phai chiu khoan tién 13i cta so tién con
phai thi hanh an theo murc 14i suat quy dinh tai Diéu 357; Diéu 468 ctia Bo luat dan
sy nam 2015, tror truong hop phap luét c6 quy dinh khac.

[5] Vé an phi:

- Bugc nguyén don ba Nguyén Thi Minh H phai chiu an phi dan sy so tham
1a 10.854.253 dong (Muwoi triéu, tam tram ndm muwoi tw nghin, hai tram nam ba
dong) va khong phal chiu an phi dan sy phuc thAm. Puoc trir vao sd tién tam ung
an phi 15.027.500 dong, ba Nguyén Thi Minh H d3 ndp tai cac Bién lai thu tién
tam Gng an phi, 16 phi Toa 4n sb: 0001084 ngay 05/6/2019; sb: 0003551 ngay
29/4/2021 va sb: 0003893 ngay 18/8/2021 cua Chi cyc Thi hanh 4n dan sy thanh
phd HL, tinh Quang Ninh. Tra lai cho ba H s6 tién 4.173.247 ddng (Bon triéu, mot
tram bay muwoi ba nghin, hai tram bén bdy dong) tam tng an phi con thira trong s6
tién tam Gng an phi néu trén,

- Budc Cong ty cd phan TT 5 phai chiu 13.739.000 dong (Muwoi ba tricu, bdy
tram ba muoi chin nghin dong) an phi dan su so tham, duoc trir vao sb tién tam
tng an phi 23.767.000 dong (Hai muwoi ba triéu, bay tram sau muoi bay nghin
dong), Cong ty cO phan TT 5 d4 nop tai cac Bién lai thu tién tam tng an phi, 1& phi
Toda 4n sd: 0003161 ngay 08/01/2021 va sé: 0003150 ngay 08/01/2021 ciia Chi cuc
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Thi hanh 4n déan su thanh pho HL, tinh Quang Ninh. Tra lai cho Cong ty c6 phan
TT 5 s6 tién 10.028.000 dong (Muoi triéu, khéng tram hai muwoi tdm nghin dong)
tam Ung 4n phi con thira trong sb tién tam tng an phi néu trén.

Ban 4n phuc tham c6 hiéu luc phap luat ké tir ngay tuyén 4n.

“Truong hop Ban dn dwoc thi hanh theo quy dinh tai Piéu 2 Ludt Thi hanh
dan ddn sy thi nguoi duoc thi hanh dn dan s, nguoi phaz thi hanh an ddn sw co
quyén thoa thudn thi hanh dn, quyén yéu cau thi hanh dn, tw nguyén thi hanh dén
hodac bi cuong ché thi hanh an theo quy dinh tai cdc Piéu 6, 7, 7a, 7b va 9 Ludt Thi
hanh an ddn su; thoi hiéu thi hanh dan dwoc thuc hién theo quy dinh tai Piéu 30
Luadt thi hanh an dan su”.

Noi nhén: TM. HQI PONG XET XU PHUC THAM
- Céc duong su; THAM PHAN - CHU TQA PHIEN TOA
- VKSND tinh Quang Ninh;

- TAND thanh ph6 HL;

- Chi cuc THADS thanh ph

Ha Long;

- Luu VP; HSVA.

Nguyén Thiy Hing



16

CAC THAM PHAN THAM PHAN — CHU TQA PHIEN TOA

Ngb Vin Thing Bui Pirc Thanh Nguyén Thily Hing



