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THANH PHO HO CHI MINH Doc 1ap — Ty do — Hanh phuc

Ban 4n s6: 1160/2017/LD-PT

Ngay: 19/12/2017
V/v Tranh chap xu ly ky luat lao dong
theo hinh thtrc sa tH.

NHAN DANH )
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH
Vi thanh phin Hpi dong xét xi phiic thim gom cé:
Thim phan - Chu toa phién toa: Ong Nguyén Vian Xuén.
Cdac Tham phan: Ba Nguyén Thi Thanh Mai.
Ba Nguyén Thi Thoa.
Thur ky Toa an ghi bién ban phien toa: Ba L& Thi Thu Thuy.
Thu ky Toa an nhan dan Thanh pho H6 Chi Minh.
Dai dién Vién kiém st nhan dan Thanh pho Ho Chi Minh:
Ba Than Trong Minh Phuong 1a Kiém sét vién.

Theo Quyét dinh dua vy 4n ra xét xit s6 2593/2017/QD-PT ngay 16 thang
11 ndm 2017 cua Toa 4n nhan dan Thanh phd H6 Chi Minh, giira:

Nguyén don: Ba Nguyén Thi Thanh T. Sinh nim 1975.
Dia chi: 12 duong K, phuong B, quan B, Thanh phé Ho Chi Minh.
Tam trG: Du an C, Can ho C, S6 01, Puong T, phuong T, Quan B, Thanh phé Ho
Chi Minh.
Nguoi dai dién theo ty quyén: Ong Tran Ngoc H. Sinh nam 1972.
Pia chi: 133Bis dudng L, phuong C, quan V, Thanh phé H6 Chi Minh.
(Theo Gidy uy quyén s6 000684, Quyén s6 01. TP/CC-SCC/HPGD ngay 17/4/2017
tai Van phong Cong chung D). C6 mat.

Bi don: Cong ty A. ) ’
Die} chj: C, Tang ham 1, S6 01, Buong s6 T, khu phé C, phuong T, Quan B, Thanh
pho HO Chi Minh.

Nguoi dai dién theo phap luét: Ong A K - Tong Giam déc.
Nguoi dai dién theo oy quyén: Ong Tran Van H1. Sinh ndm 1979. C6 mit.
Ong Nguyen Viét Q. Sinh nam 1975. Vang mit.
Pija chi: C, Tang ham 1, S6 01, Pudng s6 T, khu phd C, phudng T, Quan B, Thanh
phd Hb Chi Minh.
(Theo Giay ty quyén sb 12/2017-UQ-BTAP-LG, ngay 22/5/2017).



Nguoi lam chirng:
Ba Ngo Thi Ai L. Sinh ndm 1964. o ’
Dia chi: 18 Lo A duong S, phuong N, Quén I, Thanh pho H6 Chi Minh. Vang mat.

NOI DUNG VU AN:

Theo Don khoi ki¢n, ban ty khai, bién ban hoa giai va tai phién toa
so' tham, nguyén don ba Nguyén Thi Thanh T c6 ong Trdn Ngoc H la nguoi dai
dién theo uy quyén trinh bay:

Ngay 01/10/2014, Cong ty A (goi tat Cong ty) va ba Nguyén Thi Thanh T ky
hop ddng lao dong s6 01-097-03/2011 véi thoi han khong xéac dinh, vi tri cong viée
1a Trudng bd phan kinh doanh, mirc lwong 1a 78.750.000 ddng/thang, hop dong lao
dong khong xac dinh thoi han. Cong viéc cu thé ba T 1a truc tiép ban can ho va phu
trach bd phan ban can ho cua coéng ty nhung hop dong lao dong khong dinh kém
ban mo ta cong viée chi tiét. Ba T 1am viéc cho Cong ty A tir ngay 01/10/2017 dén
dau nam 2016 thi bi Cong ty yéu cau giam luong va khi ba T khong dong ¥ thi
Cong ty tim cach budc ba T phai nghi viéc v61 nhitng 1y do khong chinh dang.

Ngay 23/6/2016, Cong ty t6 chitc hop xir 1y ky luat lao dong ba T véi 03 vi

pham do Cong ty dua ra la:

(1) Tao lap 02 bo hod so moi gidi gia mao tri gia 291.707.237 dong dé lay tién
cong ty;

(2) Chiém doat phiéu qua ting danh cho khach hang trj gia 50.000.000 dong;

(3) Tu y ky van ban xac nhan cong ng voi khach hang lam cong ty thi€t hai
4.283.648.672 ddng. Thuc té day 1a nhitng vi pham do Cong ty tu tao ra va ba T da
phan ddi, néu rd trong bién ban cudc hop.

Ngay 24/6/2016, Cong ty ban hanh quyét dinh xtr 1y ky luat, cho réng ba T
c¢6 02 sai pham 14 tao 1ap ho so gia tri gia 291.707.237 déng nham muc dich 1y tién
ctia cong ty va chiém doat phiéu qua ting tri gia 50.000.000 dong, voi hinh thie ky
luat 1a sa thai tir ngay 24/6/2016.

Theo chinh sach ban hang cua Cong ty (ban can ho tai dy an C, Quén B), cac
khach hang d3 mua cian ho va c6 gidi thiéu tiép nguoi khac thi s& duoc Cong ty
thudng hoa hdng moi gidi.

Ba Ngb Thi Ai L nguoi dd mua 02 can ho ¢ C, tiép tuc gi6i thiéu 6ng Wang
Tsung H2 mua cin h T4-1501 (gia tri 20.791.111.725 dong) va anh Nguyén Tién L1
(dai dién Cong ty P) mua 02 cin ho 14 cin T4-1505 (8.600.430.545 dong), T4-1801
(8.379.612.000 dong). Theo chinh sach chung, ba L s€ duoc Cong ty tra tién hoa hong va
nhan vién cham soc khach hang s€ lam ho so dé nghi (gdbm hop dong moi gidi va cac
gidy 0 lién quan dén viéc ban 03 can ho) dé ba L duoc nhén tién, do do nguyén don da
thyc hién cong viéc ndy. Do ba L di cong tac thuong xuyén nén sau khi trao d6i voiba L,
ba T dugc ba L ddng ¥ 1am bd hd so thanh toan tién hoa hong véi chit ky scan ctia ba L.
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Vé truong hop nhan phiéu qua ting, 6ng Wang Tsung H2 14 khach hang do
ba T cham séc, 6ng H2 mua cin ho s6 T4-1501 (gia tri 20.791.111.725 déng), ky
hop déng vao thang 02/2016 nhung dén thang 6/2016 méi dugc nhan cin ho, trong
thoi gian nay 6ng H2 khong c6 mat tai Viét Nam ma lam viéc, séng tai Trung
Qudc, My. Ciing trong thoi gian nay, Cong ty ¢6 chuong trinh tang qua cho khach
hang mua can ho, vi vay ba T nhan 01 phiéu qua tang dé giir lai tang cho ong H2
khi khach hang nay tré lai nhan can hd vao thang 6/2016.

Ba T khong vi pham quy dinh nao trong ndi quy lao dong 1a can ctr xur 1y ky
luat sa thai cia Cong ty, khong c6 vi pham gay thiét hai cho Cong ty vé mat dan su
va cling khong vi pham phap luat hinh su vé cac toi xAm pham sé hitu. Cong ty da
vi pham phép luét khi xtr 1y ky luat sa thai ba T.

Nay ba T khoi kién Cong ty A, dé nghi Toa 4n:

Huy Quyét dinh xtr 1y ky luét lao dong vé viéc sa thai ba Nguyén Thi Thanh
T, quyét dinh khong sb, ngay 24/6/2016 ctia Cong ty A;

Bugc Cong ty A nhan ba T tr¢ lai lam vig¢c va tra tién lvong, bao hiém xa
hoi, bao hiém y té, bao hiém that nghiép tam tinh tir ngay 25/6/2016 dén thoi diém
xét xu, cong 02 thang bdi thuong theo luat dinh, twong ung voi sb tién
1.260.000.000 d (mot ty hai trim sdu muoi triéu dong).

Tir khi vao 1am viéc ¢ Cong ty, ba T déng bao hiém x4 hoi tai Bao hiém x4
hoi Quan A, moi thi tuc va quyén loi ctia ngudi lao dong sau khi nghi viéc ba T da
duoc Cong ty tra day du va ding quy dinh cua phap luat. Tai phién toa, ba T c6 ong
Tran Ngoc H 1 ngudi dai dién uy quyén thira nhan 6ng Wang Tsung H2 khong
thudc truong hop dugc nhan phiéu qua tang, tuy nhién vi ong Wang Tsung H2 mua
can ho gia tri hon 20 ty ddng nén ba T mudn lay 1ong dng Wang Tsung H2. Ngoai
ra, nguyén don trinh bay 1 ¢6 gtri email dé thong bao cho ong Wang Tsung H2 biét
Vé chuong trinh nhan phiéu qua ting, nhung vi viéc trich xuit email qua kho khan
nén phia ba T di khong cung cap ching ctr cho Toa an. Hién ba T khong biét dia
chi ciia 6ng Wang Tsung H2 ¢ dau.

Bi don Céng ty A c¢é nguwoi dai dién theo iy quyén la éng Tran Vin HI
trinh bay:

Trudc day, ba Nguyén Thi Thanh T 13 nhan vién ctia Cong ty A. Dau nim
2016, ba T da c6 hanh vi tao 1ap 02 bd hd so moi gidi gia mao dé yéu cau Cong ty
thanh toan bang thii doan scan chit ky cta ba Ngo Thi Ai L va trinh Tong Giam ddc
ky, tong gia tri hd so _gia mao la 291.707.237 dong. Ba L khong thudc truong hop
dugc nhan tién hoa hong Ngoai ra, ba T con ¢6 hanh vi chiém doat phiéu qua ting
danh cho khach hang bang thi doan ky nhan phiéu qua ting va khong giao lai cho
khach hang, tri gia tai san chiém doat 13 50.000.000 dong. Trong khi ba T biét 1d
chuong trinh nhan phiéu qua ting chi danh cho khach hang da ky hop déng mua



can ho cua Cong ty tur trudc ngay 31/12/2015, 6ng Wang Tsung H2 ky hop dong
vao thang 02 ndm 2016 nén khong thudc truong hop duge nhan phiéu qua tang.

Ngay 23/6/2016, Cong ty di tién hanh hop xu 1y ky luat lao dong véi day du
thanh phan theo quy dinh. Cudc hop két thuc vé6i két luan: Céac hanh vi cia ngudi
lao dong (ba Nguyén Thi Thanh T) da vi pham Diéu 126, Khoan 1 B luat lao dong
va DPiéu 40.2 Noi quy lao dong 2010, Piéu 1.5.2, Khoan 1 Noi quy lao dong 2016
ciia Cong ty, twong (mg v6i hinh thirc ky luat sa thai. Vé viéc bdi thuong thiét hai
do vi pham cua nguoi lao dong gay ra (hanh vi tu y xac nhan cong ng), Ban Giam
dbc s& co quyét dinh va tiép tuc xu 1y theo quy dinh cta phap luat. Trén co so két
qua cudc hop xur ly ky luat lao dong, Cong ty da cd Quyét dinh xur 1y ky luat lao
dong ba T voi hinh thire sa thai. Sau khi ra quyét dinh va 1am thu tyc nghi viéc ddi
v6i ba T, moi ché do lién quan dén nguoi lao dong, phia Cong ty di thanh toan va
gidi quyét dang theo quy dinh phap luat.

Tai phién toa so tham, Cong ty A c6 ong Tran Van H1 nguoi dai dién theo ty
quyén trinh bay: Pung 1a Cong ty c6 ban cin ho cho 6ng Wang Tsung H2 va ngudi
dai dién ctia Cong ty P. Tuy nhién, khong c6 chimg ctr gi dé ching minh ba L 13
nguoi gidi thi¢u 6ng Wang Tsung H2 va nguoi dai dién ciia Cong ty P mua cén hd
ctia Cong ty, boi 1& theo quy dinh ctia chuong trinh hoa hong thi ba L va khach
hang ma ba L gidi thiéu (néu cd) phai cling c6 mit va ciing ky tén vao phiéu xac
nhén gioi thiu. Cong ty da thuc hién ding quy trinh xir ly nguoi lao dong theo quy
dinh cua phap luat, do d6 khéng dong ¥ yéu cau khoi kién ctia ba T.

Ngoai ra, nguyén don va bi don khong ddng y dé Toa 4n cong khai ban an trén
cong thong tin di¢n tur.

Nguoi lam chimg ba Ngb Thi Ai L x4c nhan 10i trinh bay cua ba Nguyén Thi
Thanh T 1a dung.

Tai ban an lao dong so tbém sO 11/2017/LDST ngay 31/8/2017 cua Toa an
nhan dan Quan B, Thanh pho H6 Chi Minh da quyét dinh:

Can cr diém a Khoan 1 Diéu 32, diém ¢ Khoan 1 Diéu 35, diém a Khoan 1
Diéu 39, Piéu 220, Piéu 273 B luét T6 tung dan su ndm 2015;

Can ctr Piéu 47, Dléu 126 B9 luat lao dong;

Can ctr Nghi quyet 326/2016/UBTV-QH14 ngay 30/12/2016 cua Uy ban
Thudng vu Qudc hoi vé mirc thu, mién, giam, thu ndp, quan 1y va st dung an phi
va 1€ phi Toa an.

Can cu Luat Thi hanh an dan su;

Xu:



Bac toan bo yéu cau cua ba Nguyén ThiNThanh T vé viéc hay Quyét dinh xur
1y ky luat lao dong hinh thtrc sa thai ba Nguyén Thi Thanh T ngay 24/6/2016 cua
Cong ty A.

1. Bac yéu cau ctia ba T vé viée budc Cong ty A nhan ba T trd lai [am viéc
va tra tién lwong, bao hiém xi hoi, bao hiém y té, bao hiém that nghiép tam tinh tir
ngay 25/6/2016 dén thoi diém xét xir, cong 02 thang bodi thuong theo luat dinh,
tuong tng véi sb tién 1.260.000.000 & (Mot ty hai trim séu muoi tri¢u dong).

2. Vé 4n phi: Ba Nguyén Thi Thanh T khong phai chiu tién an phi.

Cong ty A khong phai chiu an phi.

Ngoai ra an so tham con tuyén bién phap ché tai ddi voi nguoi khong tu
nguyén thi hanh 4n va quyén khang cio cho cac bén dwong sy.

Trong thoi han ludt dinh ngay 12/9/2017 éng Trin Ngoc H la ngwoi dai
dién iiy quyén ciia nguyén don ba Nguyén Thi Thanh T khdng cdo véi nji dung:

Nguyén vao ngay 24/6/2016, Cong ty A ban hanh Quyét dinh xir 1y ky luat
lao dong va Quyét dinh cham dirt hop dong lao dong véi ba Nguyén Thi Thanh T,
khong dong ¥ v6i cac quyét dinh ndy, ba T da khoi kién cong ty A, dé nghi Toa an
budc bi don Cong ty A nhan trd lai lam viéc va tra tién luong, bao hiém bét budc
cho thoi gian ba T bi cham dit hop dong trai phéap luat.

Ly do Cong ty A xir Iy ky luat sa thai ba Nguyén Thi Thanh T trai phap luat:

Ngay 23/6/2016 va ngay 24/6/2016, Cong ty to chic hop xtr Iy ky luat lao
dong va ra Quyét dinh xur 1y ky luat ba T véi hinh thac sa thai, vi 02 vi pham do
Cong ty néu ra 1a: (1) Tao 1ap 02 bd hd so méi gidi gia mao tri gia 291.707.237
dbng bang thii doan scan chir ky ngudi moi gidi dé 13y tién cong ty; (2) Chiém doat
phiéu qua tang danh cho khach hang tri gia 50.000.000 dong.

Vé viéc Cong ty quy két ba T di 1ap 02 hd so gia nham muc dich 1ay tién
Cong ty:

Theo chinh sach ban cdn ho tai du &n C cia Cong ty, cac khach hang da mua
can ho va gidi thiéu tiép ngudi khac mua thi s& duoc Cong ty A thuong hoa hong
moi gioi 1%.

Ba Ng6 Thi Ai L 1a cu dan & khu cin ho C, trude day da mua 02 can hd cho
riéng minh, cudi nam 2015 tiép tyc gidi thiéu ong Wang Tsung H2 mua cin ho T4-
1501 (gia mua 20.791.111.725 dong) va Cong ty P (dai dién la 6ng Nguyén Tién
L1) mua 02 can hg T4-1505 (8.600.430.545 dong) T4-1801 (8.379.612.000 dong).
Do d6, ba L s& dugc Cong ty A tra tién hoa hong tir viéc da giéi thiéu thém 02
khach hang la 6ng H2 va 6ng L1.

Ciing do ba L trudc d6 da mua can hd ctia Cong ty A va ba T l1a nguoi truc
tiép theo do1 hop dong, vi vay khi ba L gi6i thiéu thém 02 khach hang thi ba T tryc
tiép 1am hop dong moi gidi gitra Cong ty A vabalL, hé so thanh toan tién hoa hong
cho ba L, bao gdbm Phiéu x4c nhan gidi thiéu khach hang va Gidy thanh toan hoa
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hdéng. Trén Gidy thanh todn tién hoa hdng ghi tén ngudi nhan tién va tai khoan
nhén tién deu 14 tén ciia ba L.

Do ba L thudong khong c6 mat & Thanh phé H6 Chi Minh nén sau khi noi
chuyén va thong bao s& c¢6 hoa hong cho ba L, ba T duoc ba L dong y 1am hd so
thanh toan tién hoa hong véi chit ky sao chup (scan) cua ba L, néu Cong ty A yéu
cau thi ba L s& dén ky lai truc tiép trén hop dong. Khi 1am ho so dé nghi thanh toan
bao gdm hop dong méi gidi dé ngay 10/01/2016, ba T da sao chup chit ky ciia ba L
tr mot hop déng mua cin ho trude ddy cua ba L 1én hop dong moi gidi va in tir
may tinh ra dé duwa cho Cong ty A ky. Ba L da truc tiép ky lai vao hop dong méi
gid1 cling nhu da c6 101 khai tai Toa an nhan dan Quén B xac nhan su viéc nay.

Nhu vay, hop dong mdi gidi giita Cong ty A va ba L 13 hoan toan c6 that, tir
chu thé giao két, ndi dung hira thuong hoa hong ciia Cong ty A cho dén diéu kién
nhan thudng 1a viéc gidi thiéu khach hang.

Viéc bi don Cong ty A cho rang ba T 1am hd so gia dé chiém doat tién cta
Cong ty: Thuc té trén hd so dé nghi thanh toan, tén va s6 tai khoan cua ngudi nhan
tién hoa hong déu 1a ctia ba L chir khong phai 1a ba T, do d6 ba T khong thé chiém
doat hay co y dinh chiém doat tién cong ty.

Vé quy két chiém doat phiéu qua tang:

Ong Wang Tsung H2 mua cin ho s T4-1501 (gid mua 20.791.111.725
ddng), da ky hop dong dit coc ngay 14/12/2015 va da dit coc s tién 500.000.000
ddng, sau d6 ky hop dong mua can ho chinh thirc vao thang 01/2016 nhung dén
thang 6/2016 méi dugce nhan can hd. Trong thoi gian ndy, tir ngay 25/11/2015 dén
31/12/2015, Cong ty A c6 chuong trinh tang qua cho khach hang mua can hg va do
ong H2 khong c6 mit tai Viét Nam nén ba T nhan 01 phiéu qua ting dé giit lai cho
ong H2 khi khach hang nay tr¢ lai nhan can hg vao thang 6/2016.

Viéc ba T nhan Phiéu qua tang la minh bach boi ba T ¢ ky nhan rd rang trén
Danh séach khach hang nhan qua, ghi 10 tén khach hang la Wang Tusng H2 va ghi
ngudi nhan 1a tén ciia minh (Nguyén Thi Thanh T).

Néu ba T c6 ¥ dinh chiém doat Phiéu qua tang thi khong bao gio ba ghi r6
tén khach hang 1a 6ng H2 va tén nguoi nhan phiéu 1a minh nhu vay, cling nhu
khéng c6 viéc sau khi di chiém doat tir thang 12/2015 nhung van giit Phiéu qua
tang cho dén tan thang 4/2016 ma khong st dung.

Cong ty A khong ching minh duoc 16i vi pham va hanh vi ctia ba T khong
thudc cac truong hop vi pham néu trong Noi quy lao dong.

Theo quy dinh cua phép luat, khi xt 1y ky luat lao dong, “nguwoi sw dung lao
déng phdi chitng minh dwoc 16i cia nguoi lao déng” va cam “xir Iy ky ludt lao
dong doi véi nguwoi lao dong c6 hanh vi vi pham khéng dwoc quy dinh trong néi
quy lao déng” (diém a Khoan 1 Piéu 123, Khoan 3 Diéu 128 B luét lao dong).

Nhu trinh bay trén, bj don khong c6 bang chirng dé chimg minh cac vi pham
ctia ba T ma bi don da quy két.



Bi don cho rang ba T di ¢6 02 hanh vi vi pham (Iam gia ho so dé 14y tién va
chiém doat phiéu qua tang) thudéc Khoan 1 Piéu 126 B luat lao dong, Diéu 40.2
Noi quy lao dong nim 2010 va Piéu 1.5.2 Noi quy lao dong ding ky nim 2016 cua
Cong ty A, nhung bi don khéng xdc dinh 02 hanh vi @6 la vi pham cu thé nao (trém
cdp hay tham é...) quy dinh tai Diéu 126 Bo luat lao dong hay tai Noi quy lao
dong, nhu vay bi don da vi pham diéu cam ctia phap luat khi xur ly sa thai ba T.

Bi don cho rang ba T c6 hanh vi vi pham 13 trom cép néu tai Piéu 126 Bo
luat lao dong va Noi quy lao dong cua Cong ty, thi cac chiing ctt do bi don dua ra
1a 02 H6 so mdi gidi ban can ho va Danh sach nhan phiéu qua ting khong thé hién
duoc 18 rang va tryc tiép hanh vi trom cap. Nguoc lai, nguoi lao dong khong thira
nhan vi pham va c6 ching cu 1a “Phiéu x4c nhan gioi thiéu” do khach hang mua
can ho ky va “Danh sach khach hang nhan voucher” (phiéu qua tang) co tén khach
hang va chtr ky nguoi nhan minh bach dé chimg minh cho y kién tu bao vé cia
minh. Trong tinh hudng ndy, Cong ty khéng chirng minh dwoc ba T ¢ hanh vi trém
cap trong khi ba T khong thira nhédn, dang 1é ra Cong ty phdi trung cdu co quan
chikc ndng vao cude, cé két lugn méi tién hanh xir Iy ngueoi lao déng. Nhu vay, viéc
Cong ty sa thai ba T da trai phap luat.

Vi céc trinh bay trén, bi don da khong chung minh dugc vi pham ctia ba T
va khong xac dinh duoc hanh vi cua ba T 1a vi pham nao néu trong ndi quy lao
dong. Mat khac, phap luat quy dinh nghia vu chimg minh vi pham ky luét lao dong
1a ctia ngudi st dung lao dong va cAm ngudi sir dung lao dong khong duge xtr 1y ky
luat lao dong ddi voi hanh vi vi pham khong dugce quy dinh trong ndi quy lao dong.
Do do, viéc Toa an nhan dan Quan B chép nhan y kién cua bi don trong van dé xu
1y ky luat lao dong ddi véi ba T 1a ap dung khong ding quy dinh phap luat va
khong dtng cac sy kién khach quan cta sy viéc tranh chap.

D¢ nghi Toa phiic tham xem xét, stra ban an so tham, chap nhan toan bo yéu
cau cua nguyén don, cu thé la:

- Huty quyét dinh sa thai ciia Cong ty A.

- Nhan ba T tré lai 1am viéc theo hop ddng lao dong di giao két.

- Tra tién lwong, bao hiém x4 hoi, bao hiém y té cho ba T, tir ngdy 24/6/2016
cho dén ngay nhan trd lai lam viéc, cong voi 02 thang tién luong theo hop dong lao
dong, tam tinh dén ngay Toa 4n nhan dan Thanh phd H6 Chi Minh ra phan quyét
phuc tham (16/11/2017) 14 18,5 thang:

+ Cu thé tién luong la: 78.750.000 d x 18,5 = 1.456.875.000 dong.

+ Céc khoan BHXH, BHYT, BHTN la: 1.456.875.000 x (17,5% + 3% + 1%
=21,5%) = 313.228.000 dong.

Tai phién toa phiic thiam:

Ngueoi dai dién theo 1y quyén cia nguyén don ba Nguyén Thi Thanh T dd
nop cho Toa an hai chung cuw co ban la:
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1. Chuong trinh giéi thiéu khach hang tiém ning - Phiéu xac nhan gidi thiéu.

2. Ban “Thanh to4n tién hoa hong chuong trinh gidi thiéu khach hang tiém
ning” c¢6 xac nhan cia chu dau tu 1 Cong ty A - nguoi dai dién 1a can bo kiém tra
va Giam déc kinh doanh ky x4ac nhan ba Ngo Thi Ai L ngudi gi6i thiéu hai khach
hang 1a Cong ty P (dai di¢n 14 Ong Nguyén Tién L1) Vé cin ho s6 T3-18.08 va
khach hang khac la ong Wang Tsung H2 d6i voi can h s6 T4-15.01.

Pai dién nguyén don van giit nguyén yéu cau khing céo va cung cap cho Toa
an cac chung ctr xac nhan cta ba L 13 ngudi gidi thiéu hai khach hang 1a Ong Wang
Tsung H2 mua can ho sd T4-1501 va Cong ty P (dai dién la ong Nguyén Tién LD)
mua 02 can ho T4-1505 (8.600.430.545 dong), T4-1801 (8 379.612.000 dong). Pong
thoi co xac nhén cua ong Wang Tsung H2 va 6ng Nguyén Tién L1 xé4c dinh ba L 1a
nguoi gioi thiéu mua cc cin ho trén dé cung cap trude phién toa phuc tham.

Nguoi dai dién theo uy quyén ciia bi don Cong ty A trinh bay: )
Hanh vi ctia ba Nguyén Thi Thanh T da gay thi€t hai nghiém trong dén loi
ich ctia Cong ty nén dé nghi xur gilt nguyén ban an so tham.
Tai phién toa phuc tham dai dién Vién kiém sat nhan dan Thanh phé Ho Chi
Minh ket luan:
,Vé thu tuc t6 tung: Hoi dong xét xtr d3 tuan thu day du cac quy dinh cua Bo
luat to tung dan su. . 7
V¢é nodi dung: D€ nghi xur gilt nguyén ban an so tham.

NHAN PINH CUA TOA AN

Sau khi nghién ctru géc tai liéu cé trong hd so vu étr} da duoc tham tra :[ai
phién toa va can cir vao két qua tranh luan tai Toa. Ho1 dong xét xur phic tham
nhan dinh:

Vé hinh thirc:

Xet don khang cao cua nguyén don ba Nguyén Thi Thanh T (c6 6ng Tran
Ngoc H 1a nguoi dai dién theo Gy quyén) nam trong thodi han luat dinh nén chap
nhan khang cao hop 1é va duoc dua ra xét xir theo trinh tu phiic tham.

Vé noi dung:

Xét yéu gﬁu khang cdo cua nguyén don, Hoi ddng xét xir xét thiy:

Xét quyét dinh ky luat khong s6, ngay 24/6/2016 cua Cong ty A (BI31) tai
trang 1 co ghi: “Theo két qua phién hop xir Iy ky ludt lao dong tién hanh ngay
23/6//2016, Cong ty A két ludn trong thoi gian lam viéc tai Cong ty, ba Nguyén Thi
Thanh T da co nhitng sai pham sau day:



1. Hanh vi tao ldp 02 bé ho so méi gidi gia mao dé yéu cau Céng ty thanh
todn bang thit doan scan chiv ky ciia nguoi méi giéi va trinh Tong Gidm doc ky.
Téng gid tri ho so gid mao néu khéng dwoc phat hién va ngan chdn sé gdy thiét hai
s6 tién 291.707.237 dong.

2. Hanh vi chiém doat phiéu qua ting danh cho khdch hang bang thii doan
ky nhén phiéu qua tang trai phép va khéng giao lai cho khdch hang cho dén khi Ban
Gidm doc phat hién. Tri gid tai san chiém doat la 50.000.000 dong ",

Nhu véy theo két luan ctia Cong ty thi ba T da c6 hanh vi tao 1ap ho so gia dé
chiém doat s6 tién hoa hong va tién qua ting cua Cong ty.

Can ctr cac tai li€u co trong hd so, tai B193d-d theo 161 khai ciia ba Ngo6 Thi Ai
L 1a ngudi da mua can hd cua Cong ty x&c nhan: “Toi xin xdac nhan 02 nguoi khach
la éng Nguyén Tién L1 va ong Wang Tsung H2 chinh la do t6i gidi thiéu dé mua can
hé C va theo chinh sdch tra hoa hong ciia chii dau tw, ho phdi tra cho t6i 1% nhung
cho dén nay ho van chwa trd”.

Tai Toa so tham, Cong ty A c6 xuit trinh tai liéu chung ctr 1a hop dong moi
gidi ban hang gitra mot bén 1a Cong ty A va mot bén 1a ba Ngb Thi Ai L (theo hop
ddng s6 03/2016/HPMG/DI ngay 10/01/2016 duoc ky boi mot bén 1a ba Ngb Thi Ai
L va mot bén 1a dai dién Cong ty 6ng A K). Nhu vy, hop dong da duge ky két tuy bi
don cho rang ba T scan chit ky cia ba L dé trinh lanh dao ky. Nhung theo trinh bay
ctia ba T do ba L di vang thuong xuyén, duoc su nhat tri cia ba L, nén ba T mdi scan
chit ky cta ba L dé 1ap hop ddng va trinh lanh dao ky. Viéc 1anh dao dai dién cta bi
don di biét va budc phai biét rang hai can ho do ba L gidi thiéu 1a su that thi 1anh
dao moi ky va lanh dao phai chiu trach nhiém vé chit ky cia minh trong hop dong.

Mt khac, tai cac Bl tir sb 55-62 tai cic Phiéu x4c nhan khach hang tiém nang
va phiéu thanh todn hoa hdng chuong trinh gidi thiéu khach hang tiém ning déu cé
chir ky ctia ba Ngb Thi Ai L va xac nhin cua can bo kiém tra va ky xac nhan cua
Giam ddc kinh doanh cta Cong ty cung ky xac nhan hai can ho sb T4-08.01 va can
ho s6 T4-15.01 1a do ba Ngb Thi Ai L xac nhan giéi thiéu.

Nhu vay, hanh vi xtr 1y ky luat lao dong ctia Cong ty 1a khong dung. Ba T
khong gay thiét hai cho Cong ty. Su that 1a Cong ty c6 ban dugc can h, ma hai can
ho nay do ba L da gidi thi¢u c6 x4c nhan cua can bd kiém tra va Giam ddc kinh
doanh ctia Cong ty chap nhan. Nhu vay, ba T 12 ngudi khong c6 16i, khéng co khuyét



diém, khong gay thi¢t hai cho Cong ty. Viéc ba L gidi thi¢u dugc ngudi mua can hd
1a phi hop véi quy ché cua Cong ty dé ra duoc quy dinh tai B169-70-71.

Vé quy két chiém doat phiéu qua ting:

Ong Wang Tsung H2 mua cin hd sb T4-1501 (gia mua 20.791.111.725
ddng), da ky hop dong dit coc ngay 14/12/2015 va da dit coc s tién 500.000.000
dong, sau d6 ky hop dong mua can ho chinh thire vao thang 01/2016 nhung dén
thang 6/2016 mai duge nhan can ho. Trong thoi gian ndy, tir ngay 25/11/2015 dén
31/12/2015, Cong ty A c6 chuong trinh tang qua cho khach hang mua can hg va do
ong H2 khong c6 mit tai Viét Nam nén ba T nhan 01 phiéu qua tang dé giir lai cho
ong H2 khi khach hang nay trd 1ai nhan can ho vao thang 6/2016.

Tuy nhién, trong ndi quy, quy ché cua Cong ty khong quy dinh rd rang tham
quyen ai 12 nguoi dugc phé chuan va duyét cdp phiéu qua ting. Cong ty giao cho ba
T cép phiéu qua ting cho khach hang. Ping 1a ba T c6 tuy tién khi cap phiéu qua
tang khong theo quy dinh, nhung theo ba T vi giit mdi quan hé véi khach hang tiém
nang, mit khac ba T biét chic 1a 6ng H2 s& mua cin ho (vi 6ng di dit coc tién trong
thoi gian chuong trinh tdng qua cho khach mua can hd) nén ba T gitr lai cho 6ng H2
mdt phiéu qua ting. Ba T da ghi 1 tén khach hang 1a Wang Tusng H2 va ghi ngudi
nhan 1 tén ciia minh (Nguyén Thi Thanh T). Vi ba nhan phiéu tir thang 12/2015
nhung van giit Phiéu qua tang cho dén tan thang 4/2016 ma khong st dung. Viéc niy
ba T hoan toan c6 151, tuy nhién ba chua ding phiéu qua ting ma Cong ty d thu hoi
vao thang 4/2016. Nhu vay hau qua thi¢t hai cho Cong ty 1a chua co.

Trong N§1 quy lao dong ngay 06/01/2010 ma Cong ty da dang ky tai Phong
Lao dong va Thuong binh Xa hdi (va dugc Phong Lao dong Thuong binh Xa hoi
duyét theo Thong bao sd 72/TB-LD-TBXH, ngay 13/5/2016) c6 quy dinh: “Piéu
40 Hinh thirc sa thdi. 40.1. Hinh thirc sa thadi sé dwoc dp dung néu nhitng phwong
phdp chinh don trén va nhitng khién trach bang van ban (03 lan) doi véi nguoi sai
pham khong hiéu quad. 40.2 theo Piéu 85 BJ ludt lao dong, hinh thicc sa thdi sé
dwoc dp dung trong trwong hop...Nhdn vién c¢é hanh vi trom cdp, tham 6, tiét 1§ bi
mdt cong nghé kinh doanh hodc c¢é hanh vi khdc gdy thiét hai nghiém trong vé tai
san, loi ich cua Cong ty...".

Nhu véy, hanh vi ctia ba T 1a ¢6 16i, nhung vé hau qua 13 chua xay ra vi truong
hop scan chit ky cia khach hang dé khach hang nhan tién hoa hong khi gi6i thiéu duoc
ngudi mua nha, trén thuc té 13 co viée gidi thiéu khach hang va ngudi gidi thiéu 13 co
that va ho xtng dang dugc hudng theo quy ché ctia Cong ty, nhung Cong ty chua phat
thudng 1%, va hau qua ciing chwa xay ra. Con viéc nhan phiéu qua ting, ba T tuy c6 ky
nhan phiéu thay ong H2, nhung ba T chua dua cho éng H2, ba T ciing chua st dung
phiéu qua ting, nhu vy hau qua ciing chwa xay ra. Do d6, can ¢t vao Noi quy lao dong
cua Cong ty ngay 06/01/2010 da duoc dang ky tai Phong Lao dong Thuong binh Xa
héi Quan 1 duyét ngay 26/01/2010 thi ba T khong vi pham ndi quy lao dong.
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Mit khac, tai Didu 123 B luét lao dong quy dinh: Nguyén tdc, trinh tw xir Iy
ky ludt lao dong: “Khodn 3. Khi mét nguoi lao dong dong thoi c6 nhiéu hanh vi vi
pham ky ludt lao dong thi chi dp dung hinh thire ky ludt cao nhdt twong ing voi
hanh vi vi pham ndng nhat”.

Cong ty da dua ra hai hanh vi dé xem xét ky luat lao dong 13 ap dung chua
ding quy dinh cta phép luat.

Pong thoi, theo quy dinh cta phap luat, khi xir Iy ky luat lao dong: “Nguoi
sir dung lao dong phdi chirmg minh dwoc 16i ciia nguoi lao dong” va Khoan 3 Diéu
128 Bo luat lao dong “Nhitng quy dinh cam khi xit Iy ky ludt lao dong: ...3. Xir Iy ky
ludt lao dong doi véi nguwoi lao déng cé hanh vi vi pham khéng dwoc quy dinh
trong noi quy lao dong”.

Tai phién toa phuc thim, phia nguyén don di cung cép cho Toa nhitng ching
cir mdi la nhitng ban x4c nhén cta ba L, cua 6ng Wang Tsung H2 va ctia Cong ty P
(dai dién 1a 6ng Nguyén Tién L1) mua 02 cin ho T4-1505 (8.600.430.545 dong),
T4-1801 (8.379.612.000 ddng) du co sd chirng minh viéc moi gidi mua ban nha
cua Cong ty hoan toan la sy that va khong phai la gia tao.

Cong ty khong chimg minh dugc hanh vi cua ba T 1a Trgm cdp hodc gay
thi¢t hgi nghiém trong vé tai sin duoc quy dinh trong ndi quy cua Cong ty da
duoc ding ky voi co quan nha nude ¢ tham quyén do d6 viée xir 1y ky luét sa thai
cua Cong ty 1a trai phap luat.

Hanh vi cta ba T cting khong va chua de doa gay thiét hai nghiém trong den
tai san cta Cong ty. Do d0, can phai sira 4n so tham, chip nhan toan bo yéu cau
khéi kién cia nguyén don, budc bi don phai nhan ngudi lao dong trd lai lam viéc
va thanh toan cho nguyén don theo quy dinh tai Diéu 42 cta Bo luét lao dong.

Vé yéu cau boi thuong thiét hai:

1. Hay quyét dinh xir Iy ky luat lao dong ngay 24/6/2016 cua Cong ty A; Huy
quyét dinh cham dat hop dong lao dong s6 01097/2016 ngay 24/6/2016 ciia Cong ty A.

2. Budc Cong ty A phai nhan ba Nguyén Thi Thanh T trd lai lam viéc theo
hop dong lao ddng ma hai bén da ky két s6 01-097-03/2011 ngay 01/10/2014.

3. Budc Cong ty A phai tra cho ba Nguyén Thi Thanh T tién luong theo mirc
lwong 78.750.000 ddng/1thang ké tir ngay 24/6/2016 cho dén khi nhan ba T tré lai
1am viéc cong v6i 02 thang tién lwong theo hop ddng lao dong 1a 78.750.000 dong x
2 =157.500.000 dong.

Cong ty A va ba T phai dong cac khoan BHXH, BHYT, BHTN theo quy
dinh cua phép luat ké tir ngay 24/6/2016.

Vicac lé néu trén; ‘ ’

Ap dung Diéu 308, bi¢u 309 va biéu 313 cua BJ luat to tung dan sy;
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QUYET PINH:

_ - Cén cir diém a Khoan 1 Diéu 32, diém ¢ Khoan 1 Dicu 35, diém a Khoén 1
biéu 39, biéu 220, bi¢u 273, biéu 301, Diéu 302, Pi¢u 303 Bo luat To tung dan
su nam 2015; ‘ ‘

- Can cu biéu 42, Bi,éu 128 BJ luat lao dong; ,

- Can cur Nghi quyét 326/2016/UBTV-QH14 ngay 30/12/2016 cua Uy ban
Thuong vu Qudc hdi vé mirc thu, mién, gidm, thu ndp, quan 1y va st dung an phi
va 1€ phi Toa an.

- Can cu Luat Thi hanh an dan su;

Xu:
Chf’lp nhéin yéu chu khang cao cia nguyén don ba Nguyén Thi Thanh T.
Sira an so’ thAm.

Chap nhan yéu cau khéi kién ctia nguyén don ba Nguyén Thi Thanh T vé viéc
yéu cau Cong ty A phai:

1. Hay quyét dinh xir Iy ky luat lao dong ngay 24/6/2016 cta Cong ty A; Huy
quyét dinh chAm dirt hop dong lao dong s6 01097/2016 ngay 24/6/2016 ctua Cong ty A.

2. Budc Cong ty A phai nhan ba Nguyén Thi Thanh T tr& lai lam viéc theo
hop dong lao dong ma hai bén di ky két s6 01-097-03/2011 ngay 01/10/2014.

3. Budc Cong ty A phai tra cho ba Nguyén Thi Thanh T tién luong theo miic
luong 78.750.000 dong/1thang ké tir ngay 24/6/2016 cho dén khi nhan ba T trd lai
lam viéc cong v6i 02 thang tién luong theo hop ddng lao dong 1a 78.750.000 dong x
02 = 157.500.000 & (M6t trim nim muoi bay triéu nim trim nghin dong).

Cong ty A va ba T phai dong cac khoan BHXH, BHYT, BHTN theo quy dinh
cua phap luat ké tir ngay 24/6/2016. q ‘

Thi hanh an tai co quan Thi hanh an Dan su ¢é tham quyén.

4. An phi lao dong so tham Cong ty A phai chiu 1a 59.250.000 ¢ (Nam muoi
chin triéu hai trim nim chyc nghin dong).

Ba Nguyén Thi Thanh T khong phai chiu 4n phi so, phuc thim.

Ké tir khi ba Nguyen Thi Thanh T c6 don yéu cau thi hanh 4n ma Céng ty A
chu’a thanh toan du s6 tién néu trén thi hang thang Cong ty A con phal chiu khoan
tién 14i cta sb tién phai thi hanh an theo muc 14i suat huy dong tién gui do Ngan
hang Nha nudc Viét Nam céng bd twong ung voi thoi gian chua thi hanh an.
Trudng hop ban an, quyét dinh dugc thi hanh theo quy dinh tai Diéu 2 Luat Thi
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hanh an dan su thi nguoi dugc thi hanh an dan sy, nguoi pH thi hanh an dan su co
quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, ty nguyén thi hanh an
hodc bi cudng ché thi hanh 4n theo quy dinh tai cac Diéu 6, 7 va 9 Luat Thi hanh an
dan su; thoi hi€u thi hanh an dugc thuc hién theo quy dinh tai Piéu 30 Luat Thi
hanh an dan su.

An xr phac tham c6 hiéu lyc thi hanh ngay sau khi tuyén an.

Noi nhén: TM. HOI PONG XET XU PHUC THAM
- Toa 4n nhan dan Téi cao (1); THAM PHAN - CHU TQA PHIEN TOA
- Tda 4n nhan dan cép cao tai Tp.HCM (1);
- Vién kiém sat nhan dan Tp.HCM (2);
- Cyuc THA Dén sy Tp.HCM (1);
- Toa an nhéan dan Quan B (2);
- Chi cuc THA Dan su Quan B (1);
- Cac duong su (5);
- Luu (13). Tong cong: 25b.
Nguyén Vin Xuén
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