TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO PA NANG Doc 1ap - Tu do - Hanh phuc

Ban 4n s6 86/2024/DS-PT
Ngay 16 — 4 — 2024
VIv “Tranh chap hop dong thi cong xay dung”

, ~ NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO DA NANG
Thanh phin Hpi dong xét xiv phuc tham gom co:
Tham phan - Chu toa phién toa: Ba Tran Thi Thanh Mai
Cac Tham phan: Ong Truong Chi Trung
Ong Cao Vin Hiéu.
~ Thu ky phién toa: Ba Ng6 Thi Kiéu Trang - Thu ky Toa 4n nhan dan thanh
pho Da Nang.

Dgi dién Vign Kiém sdt nhan dan thanh phé Pa Nang: Ong Nguyén Van
Hung - Kiém sat vién tham gia phién toa.

Ngay 16-4-2024, tai tru s& Toa 4n nhan dan thanh phd Da Nang, xét xi
phl’JC tham cong khai vu én dan su thu ly 217/2023/TLPT-DS ngay 22-11-2023
veé viéc “Tranh chdp hop dong thi cong xdy dung ™.

Do Ban 4n dan sy so tham so 99/2023/DS-ST ngay 15-9-2023 cua Toa &n
nhan dan quan Hai Chau, thanh pho Pa Nang bi khang cao.

Theo Quyét dinh dua vy an ra xét xir phiic tham s6 52/2024/QD-PT ngay
22-02-2024; gitra cac duong su:

* Nguyén don: Ba Plu Thi Thai N, sinh ndm 1983; Dia chi: 72/8 E, phuong
F, quan H, thanh ph6 Pa Nang; c6 mat.

* Bi don: Cong ty Co p~hz‘“1n X4y dung va Thwong mai A; tru sé: S6 163
G, quan !—I, thz‘1n~h pho Pa Nang; dia chi lién hé: 11?/6 I, phuong K, quan M,
thanh pho Da Nang; Nguoi dai dién theo phap luat: Ong Phung Minh T - Chure
vu: Giam doc; co mat.

* Nguoi giam dinh: Cong ty TNHH giam dinh C; Nguoi dai dién theo phap
luat: Ong Pham Sy Minh T1, chirc vu: Giém df)c; Giam dinh vién tu phap; dia
chi: 121 N, phuong O, quan H, thanh pho Pa Nang; c6 mat.

* Nguoi khdng cdo: Bi don - Cong ty Co phan Xay dung va Thuong mai A.



NOI DUNG VU AN:

Theo Ban an so thcfm tom tdt nhie sau:

* Nguyen don - ba Ddu Thi Thadi N trinh bay tai don khoi kién va qua trinh
giai quyet vy an:

Vao ngay 02-5-2022, t6i va Cong ty Co phan XD&TM A da ky két Hop
ddng thi cong xay dung sO 83/2022/HDKT/AQVINA dé thi cong xay dung Nha
& tu nhan tai thira dat sé 7XX, to ban d6 sé 1X, dién tich dat 44,3m2, dién tich
x@y dung 88.6m?2 tai dia chi K442-H42/16A du’orng P, phu:(mg Q, quan H, thanh
phé Pa Nang theo gia tri thi cong tron goi, voi tong gia tri hop dong la
585.000.000 dong. Theo hop dong cac bén ciing thoa thuan cu thé vé tién do thi
cong, phuong thirc tam Gng va thanh quyét toan cong trinh.

Trong qué trinh thyc hién hop dong, Coéng ty C6 phan XD&TM A di thuc
hién viéc tam tmg theo khéi luong cong trinh véi sd tién 1a 285.000.000 dong.
Tuy nhién, viéc thi cong cong trinh khong duge Cong ty Co phén XD&TM A
thuc hién theo dung chét lugng, khoi lugng cong viée theo cam két, vi pham rat
nhiéu 15i thi cong, sai s6t nhiéu so vé6i thiét ké va sir dung ching loai vat liéu
khong dliing theo thda thudn ctia cac bén.

Pé thuc hién ding hop d(‘)ng, nhanh chong hoan thanh cong trinh dua vao
sir dung, toi da c6 van ban dé nghi Cong ty Co phan XD&TM A khic phuc cac
16i thi cong, sua chira sai sot so voi thiét ké va str dung chung loai vat liéu dung
theo cam két nhung Cong ty C6 phan XD&TM A khong dong v khic phuc.
Nham thuong luong va tim ra phuong an giai quyét, toi cling c6 van ban de nghi
Cong ty C6 phan XD&TM A hop v6i chii dau tu chii nha va Ky su tu vin giam
sat cong trinh dé khac phuc 16i nhung don vi thi cong khong hop tac, khic phuc,
khong tham gia dy hop (c6 bién ban kem theo). Tuy cong trinh chwa thuc hién
viéc do san tang 2 nhung Cong ty C6 phan XD&TM A da tlep tuc c6 dé& nghi
thanh toan véi sb tién 572.757.872 dong (vuot ca sO tién chu dau tu phai thanh
toan véi toan b cong trinh, sau ky trir s tién bao hanh). Hién nay, C6 phan
XD&TM A da hoan toan dung thi cong tai cong trinh.

Nay t6i yéu ciu Toa an tuyén bd chdm dut Hop dong thi cong xay dung s6
83/2022/HPKT/AQVINA ngay 02-5-2022 gitta ba N va Cong ty cd phan xay
dung va thuong mai A.

- Budc Cong ty c6 phan xay dung va thuong mai A phai chiu trach nhiém
thanh toan cho ba N cac khoan tién gdc, 14i, phat va boi thudng thiét hai do vi
pham hop dong vai sb tién 1a 143.000.000 dong. Cu thé:

- Hoan tra khoan tién chénh 1éch da nhan theo Hop ddng nhung chua thyc
hién (tam tng tién vuot voi khéi lwong thuc hién = 285.000.000 ddng —
240.000.000 dong) 1a 45.000.000 dong.

- Thanh toan khoan tién phat vi pham tuong duong 8% x (585.000.000
dong — 285.000.000 dong) = 24.000.000 dong.



- B6i thuong chi phi khac phuc, sira chita cac sai sot theo thiét ké duoc cap
phép 1a 74.000.000 dong.

Theo yéu cau cia t6i, Toa an trung cau giam dinh d6i v6i Cong ty Giam
dinh C. Két qua da duoc Toa an cong bd trong phién cong khai ching cir va hoa
giai. Trén co s& dong y v6i két qua giam dinh va quy dinh ctia phap luat, toi xin
rat mot phan yéu cau khoi kién dbi véi yéu cau: bude Bi don phai “thanh toan
khoan tién phat vi pham tuong dwong 8% (tim phan trim) gi4 tri vi pham, voi
tong sb tién 1a: 8% x (585.000.000 dong - 285.000.000 dong) = 24.000.000
dong”.

Sau khi rut mot phan yéu cau khoi kién, t6i dé nghi Toa an xem xét ddi véi
cac yéu cau khoi kién cu thé nhu sau:

Yéu cau Toa an xem xét, tuyén bd cham dat Hop dong thi cong xay dung
s 83/2022/HDKT/AQVINA, ngay 02-5-2022 do bi don phuong cham dut thyc

hién (theo quy dinh tai Diéu 424 Bo luat dan su ).

Budc Cong ty CO phan XD&TM A phai chiu trach nhiém thanh toan cho
t01 cac khoan tién goc va boi thuong thiét hai do vi pham hop dong dan dén viée
bi don phuong cham dut hop dong; cu thé gom:

Hoan tra khoan tiép chénh 1¢ch dé nhén theo Hop déng nhung chua thuc
hién (tam L'rng vuot sO voi khéi‘ luong thuc hién = 285.000.000 dong -
201.671.000 dong) l1a: 83.329.000 dong;

Boi thuong chj phi khic phuc, stra chita céac sai sot theo thiét ké duoc cép
phép: 36.667.000 dong.

Téng s6 tién yéu cau Toa an xem xét bude Cong ty C6 phan XD&TM A
phai chiu trach nhiém thanh toéan 1a: 119.996.000 dong.

* Bi don - Cong ty ¢6 phan xdy dung va thiwong mai A trinh bay trong qué
trinh gidi quyét vu an:

Bi don khong dong ¥ vdi cac yéu cau khai kién ctia nguyén don. Cong ty
C6 phan XD & TM A chung tdi c6 ky voi ba Pau Thi Thai N hop dong xay dung
S6: 83/2022/HPKT/AQVINA tai K442-H42/16A P, phuong Q, quan H, Pa
Ning. Hop dong xay dung duoc ky dudi hinh thic tron goéi m2 san hoan thién
don gia 1a: 6.500.000d/1m2 san bao gom thi cong tir méng dén mai (Chua tinh
dap pha, don dep mit bang), két cau nha khung bé tong cot thép (BTCT) chiu
luc, méng don BTCT, khung san cot, dam BTCT chiu luc, xay tuong gach 6 16
bao che (Hop dong kém theo). Ca hai da théng nhat theo ban v€ cap phép xay
dung dé thi cong vi ban v€ mot sb két cAu va chi tiét chua dugc hoan thién nén
lam tr mong dén mai cung nhau théng nhit hoan thién trong sudt qua trinh thi
cong (Chu dau tu két hop voi chii nha thau cung nhau lam dén dau thong nhat
dén d6 dé hoan thién hoan thanh).

Vi dién tich té)ng dién tigh 2 san la: 44m2 X 2 san tam tinh loga = 90m2
X 6.500.000d = 585.000.000 dong

Toan san bao gdm ndi dung cong viéc sau:



- Phan moéng: Pao dat, do bé tong 16t, da kiéng, dam, ... (Bang cam két
cong viéc chi tiét).

- Phan than: GCLD c6t pha cot, dam san..T1, T2... (Bang cam két cong
viée chi tiét).

- Phan hoan thién: To, trat, 6p 14t, tran thach cao..... (Bang cam két cong
viée chi ti€t).

- Phan dién, nudc: Lép dat dién nguén, cac phong bong den tuyp, bét, chau,
voi huong sen, .... (Bang cam két cong vi¢c chi tiét).

Phuong thirc thanh toan:

Bén A thanh toan tién khoi lugng cho bén B dya trén co s¢ khoi luong
hoan thanh thyc té ting giai doan ma bén B da thyc hién, cu thé nhu sau:

Sau khi ky hop dong bén A tam ang bén B 1 180.000.000 dong (mot trim
tam muoi triéu dong). Thoi gian chuyén tién khong qua 3 ngay ké tir ngay ky.

Lan 1: Sau khi bén B d6 mai tang 1 bén A thanh toan cho bén B 1a
100.000.000 dong (Mot tram tri¢u dong).

Lan 2: Sau khi d6 mai xong bén A thanh toan bén B la 100.000.000 dong.

Lan 3: Sau khi bén B xay to trat xong tang 1, 2 bén A thanh toan bén B la
100.000.000 dong.

Lan 4: Sau khi 6p lat, son ba xong, chong thém mai bang sika, 1at chéng
nong xong bén A thanh toan bén B la: 50.000.000 dong.

Lan 5: Sau khi lam hd so quyét toan khéi lugng hoan thanh, bén A thanh
toan bén B voi so tién con lai theo hop dong néu co phat sinh, thanh toan kém
theo khoi lugng phat sinh thuec te.

. Bén A s¢ gitr lai 5% gia tri hop dong twong duong sd tién 1a 29.000.000
dong 1a tién bao hanh. Sau 6 thang bén A s€ thanh todn cho bén B s0 tién trén.

Trong sudt qué trinh thi cong tir méng dén mai, don vi chung t6i thi cong
dén phan cong viéc nao tir don dep mit bang, dao mong, dong tho, r6i d6 BTCT
mong xong hang myc nao chu nha klem tra timg phan va dugc chap nhan chung
t6i moi duogc trién khai cac cong viée t1ep theo (Céc cong tac nhu cung dong tho,
kiém tra nghiém thu cong viéc thuc té chii nha va em trai ba N 1a chi Vian ky su
xay dung dén kiém tra nghiém thu dugc méi cling va cho 1am cac cong tac tiép
theo).

Cong ty ching tdi da chdp hanh thi cong theo y chii nha va em trai chu nha.
Chung t61 da hoan thanh dang ghép cot pha tang 2 chuan bi d6 bé tong tang 2 thi
ba N yéu cau dung cong trinh vi thay ddi thiét ké cau thang va noi don vi t6i 1am
khong ding thiét ké. Trong qué trinh thi cong, don vi chiing t6i da ton trong va
ban bac k¥ v&i chil nha nhitng van dé thiét ké chua hop 1y va bén Chu dau tu
quyét dinh dong ¥ thi don vi t61 méi duoc tiép tuc thi cong. Ba N yéu cau toi
thay ddi thiét ké bac cau thang tur 22 bac Xuéng con 21 bac, va su thay doi cau
thang don vi t6i ciing dd yéu cdu bén chi nha cap ban vé& chi tiét cAu thang



nhung khong c6. Toi cling da ban bac véi em trai chl V 1a ky su xay dung dé
biét tai sao cau thang sai va thay ddi va cha V cling dong y theo sy tinh toan hop
ly ctia don vi t6i dén khi nghiém thu d6 bé tong dam san, cau thang tang 1 bén
cht nha d4 kiém tra va di déng ¥ cho don vi chung toi d6 bé tong nén t6i khong
ddng v vai y kién ba N.

Dén khi ba N yéu cau lam lai cau thang ching toi ciing chap nhan 1am lai
cho ba N véi théa thuan 1a mdi bén chiu mot nira 50% chi phi dap phé va chi phi
vat tu lam lai cau thang va don vi t6i cling d3 chap nhan thiét thoi va dong ¥
chép nhan dé cong viéc thuan loi, sau d6 ba N tiép tuc thay dbi diéu khoan thanh
toan hop dong khong hop 1y d6 1a thay d6i lich trinh thanh toan nhu sau: Ba N
ty v thay d6i diéu khoan thanh toan, cb tinh cit giam tién thanh toan dot 2 tir
100 triéu xuéng 60 triéu & lich trinh thanh toan dot 2 va bit don vi toi 1am xong
va hoan thién gin xong cong trinh méi thanh toan tiép. Ching toi khong du chi
phi thi cong nhan cong va vat tu nén don vi t6i khong chap nhan yéu cau ba N vi
vay chiing to6i khong thé tiép tuc thi cong cho ba N va yéu cau ba N lam khoi
luong thuc té thanh toan chdm dat hop dong nhung ba N c6 tinh khong chot
khéi luong dé ca hai bén so sanh chét khéi lwong va thanh toan cho ching toi
mac du bén toi da gui coéng van, dién thoai ba N van ¢6 tinh trén tranh khong
chot lam thi¢t hai nang né cho don vi ching t6i cu thé nhu sau: Cot pha phoi
nang mua ngoai troi, tén chi phi trong coi, ximang dé lau chét..... Ching toi da
gui cong van rat nhiéu 1an, goi khong nghe may, nhan tin khong tra 101, dén nha
nhat dinh khong gip dé 1am rd khdi luong vi vay don vi chung t6i da 1ap khéi
lwong thuc té va nhitng thiét hai ma do ba N khong chiu hop tac chdt khéi lugng
dé thanh toan, thanh 1y hop ddéng. Cu thé chi phi ching t6i 1am thuc té bao gdm
gia tri khdi lugng thuc té va gia tri thiét hai khoang thoi gian tir 23-6-2022 dén
10-12-2022 ba N phai chiu tong cong la: 606.803.000 dong.

Trong qua trinh thi cong don vi ching t6i ludn két hop voi ba N va em trai
ba N 1a cau V 1a ky su x@y dung thi cong mac du khong c6 bién ban nghi¢m thu
truc tiép cac cong viéc nhung nhimg céng viéc ma co su thay ddi vé két cau kién
triic cong trinh déu dugc ban bac va théng nhat méi thi cong (nhan chimg nhan
cong cua don vi thi cong va gidy to thao luan, ban ghi 4am kém theo).

Pon vi ching t6i khong thi cong sai vi nhitng vudng mic t6i da giri yéu cau
chu nha va thong nhat cach lam don vi t6i mai thi cong.

Y kién cua t6i 12 bén nguyén don phai c6 bang khdi luong dé so sanh khéi
luong vo1 don vi thi cong tao di€u kién dé hai bén xem xét cu thé dé dua ra so
li¢u, dya trén so li€u d6 yéu cau Toa tién hanh hoa giai.

* Trong qué trinh giai quyét vu an, sau khi biét két qua trung cdu giam
dinh, Cong ty c6 phan xay dung va thuong mai A khong tham gia hoa gidi va
vang mat tai phién xét xir ma khong c6 ly do du da dugc tri€u tap hop 1€.

* Ban an ddn sy so' tham s6 105/2023/DS-ST ngay 15-9-2023 ciia Toa dn
nhéan déan qudn Hai Chdu, thanh pho Pa Nang da quyet dinh:



Can ¢t vao khoan 3 Piéu 26; diém a khoan 1 Diéu 35; diém g khoan 1
Diéu 40, Cac Diéu 147, 227, 228, 243, 244 cua Bo luat TS tung dan su; Diéu
280 BO luat dan sy nam 2015; Diéu 144; Diéu 145; Piéu 146 Luat xay dung;
Nghi quyét 326/2016/UBTVQHI14 ngay 30-12-2016 cua Uy ban thuong vu
Quéc hoi;

Chap nhan mot phan yéu cau khaoi kién ctia ba Pau Thi Thai N dbi véi
Cong ty C6 phan XD&TM A.

- Tuyén bd Hop ddng thi cong xay dung sb: 83/2022/HPKT/AQVINA,
ngay 02-5-2022 gitta ba Pau Thi Thai N véi Cong ty C6 phan XD&TM A cham
dut.

- Budc Cong ty C6 phan XD&TM A phai thanh toan cho ba Pau Thi Thai
N s6 tién 1a 101.662.500 dong, trong do tién tam tmg vuot so véi khéi luong
thue hién 13: 83.329.000 ddng, boi thuong chi phi khic phuc, stra chita cac sai
sot theo thiét ké duoc cap phép: 18.333.500 dong.

Ké tlr ngdy 4n c6 hiéu luc phap luat, nguoi duoc thi hanh an c6 don yéu cau
thi hanh 4n ma ngudi c6 nghia vu thi hanh 4n cham thyc hién nghia vu tra tién
thi phai chiu 13i suat d6i véi sb tién cham tra twong ng voi thoi gian cham tra.
Lai suét phat sinh do cham tra tién duoc xac dinh theo thoa thuén cia cic bén
nhung khong dugc vuot qua muc lai suat duogc quy dinh tai khoan 1 Diéu 468
ctia Bo luat dan su; néu khong cé thoa thuan thi thuc hién theo quy dinh tai
khoan 2 Diéu 468 clia Bo luat dan sy.

- Pinh chi mdt phan yéu cau khdi kién cua ba Pau Thi Thai N vé viéc yéu
cau Cong ty C6 phan XD&TM A thanh toan sb tién phat vi pham twong duong
8% x (585.000.000 dong — 285.000.000 ddng) = 24.000.000 dong.

. - Khong chép nhan mot phan yéu cau khoi kién cta nguyén don dbi véi s6
tién 18.333.500 dong.

3. Vé an phi:

~ - Cong ty Co phan XD&TM A phii chju 5.083.125 dong an phi dan su so
tham.

- Ba Pau Thi Thai N phai chiu an phi d6i voi yéu cau khong duoc chap
nhan 13 916.675 dong. Ba Pau Thi Thai N duoc trir vao so tién tam Gng an phi
dan su so tham da nop 1a 3.575.000 dong theo bién lai thu s6 0000xxxx ngay 13-
10-2022 cua Chi cuc Thi hanh an dan sy quan Hai Chau. Hoan tra lai cho ba
Pau Thi Thai N 2.658.325 dong.

4. V& chi phi t6 tung: Chi phi xem xét, thim dinh tai ch5 l1a 3.000.0004,
nguyen don ba Pau Thi Thai N da tam ndp (Pa chi). Do yéu cau khoi kién dugc
Hoi ddng xét xtr chdp nhan mot phan nén can budc bi don Cong ty CO phan
XD&TM A phii thanh toan 1/2 chi phi nay cho ba Bau Thi Thai N tuong ng s6
tién 1.500.000d; ba Pau Thi Thai N phai chiu %2 chi phi xem xet tham dinh tai
chd d6i v6i phan yéu cau khong dugc chdp nhan, twong tGng véi so tién
1.500.000d;



Chi phi trung cau giam dinh 1a 30.000.000 dong, nguyén don ba Pau Thi
Thai N da tam ndp (P4 chi). Do yéu cau khai kién cua nguyén don dugc Hoi
dé)ng xét XU chép nhan mot phﬁn nén moi bén phai chiu ', nén can budc bi don
Cong ty C6 phan XD&TM A phai thanh toan ' chi phi ndy cho ba Pau Thi
Thai N véi sb tién 1a 15.000.000 dong.

Ngoai ra, ban an so tham con tuyén vé quyén khang cdo va nghia vu thi
hanh an cua cac duong su.

* Don khang cao:

Ngay 18-10-2023, Cong ty Co phan XD&TM A c6 don khéng cdo ban an
so tham noi trén va yéu cau Tod an cap phic tham xét xu lai vy an theo quy dinh
phap luat do cac can cir xur ly hop dong xay dung khong dung, gi tri tinh toan
khéi lugng va cong tac xay dung khong hop ly, tinh toan dy toan chi phi xay
dung thiéu van chuyén bo cac ngach ngd thyc té.

* Tai phién toa phuc tham, Kiém sat vién dai dién Vién kiém sdt nhdn dan
thanh pho Pa Nang phat biéu y kién:

Vé viéc tuan theo phap luat ciia Tham phan, Hoi dong xét xir, Thu ky phién
tda va cua nguoi tham gia to tung trong qua trinh giai quyét vu an ¢ giai doan
phuc tham la ddm bao cac quy dinh cua B0 luat T6 tung Dan su.

Vé viée giai quyét vu an, dai dién Vién kiém sat dé nghi Hoi déng x&t xur
ap dung Khoan 1 Diéu 308 B0 luat T6 tung Dan sy; khong chap nhén khéng cao
cta Cong ty Co phan XD&TM A do khong ¢ can cur va gitr nguyén ban an so
tham.

NHAN PINH CUA TOA AN:

Can ctr vao tai liéu, ching ctr da dugc xem xét tai phién toa, y kién cua
Kiém sat vién dai dién Vién kiém sat nhan dan thanh phé ba Ne:mg; Ho1 déng
xét xtr phtic thim nhan dinh:

[1] Ngay 02-5-2022, ba Pau Thi Thai N va Cong ty C6 phan XD&TM A
(sau ddy goi tat la Cong ty A) dd ky két Hop dong thi cong xdy dung sd
83/2022/HDKT/AQVINA dé thi cong xay dung Nha & tu nhan tai thira dat so
7xx, to ban d6 s6 1x, dia chi K442-H42/16A duong P, phuong Q, quén H, thanh
ph6 Pa Ning véi tong gia tri hop dong 1a 585. 000.000 dong, thoa thuan vé tién
do thi cong, phuong thiic tam g va thanh quyét toan cong trinh.

~ Thye hién hop dong, Cong ty A da thi cong cdng trinh va tam tmg voi s6
tién 1a 285.000.000 dong.

Ba Pau Thi Thai N trinh bay Coéng ty A thi cong khong ding chat luong,
khéi lugng, vi pham rat nhiéu 16i, sir dung ching loai vat lidu khong dung theo
thoa thuan va nay da dung thi cong tai cong trinh. Do vay, ba N khai kién yéu
cau Toa 4n tuyén bd chdm dut Hop dong thi cong xay dung; Budc Cong ty A
phai hoan tra khoan tién chénh 1éch di nhan theo Hop ddng nhung chua thyuc



hién 83.329.000 dong; Boi thudng chi phi qkhEV’IC phuc, stra chira cac sai sot theo
thiét ké dugc cap phép 36.667.000 dong; Tong cong 1a 119.996.000 dong.

Toa an cap so tham d3d xtr chap nhan mot phén yéu cau khoi kién cua ba
Pau Thi Thai N d6i v6i Cong ty A; Tuyén bd cham dat Hop déng thi cong xay
dung; Budc Cong ty A thanh toan cho ba N 101.662.500 dong, trong do tién tam
ung vugt sO véi khoi lugng thuc hién la 83.329.000 dong, boi thuong 1a
18.333.500 dong.

Cong ty A khang cdo toan bd ban an so tham vi cho rang phia cong ty hoan
toan khong c6 sai pham gi.

Phan q}lyét dinh khac cua ban an so thAm nhu tuyén bd chim dat hop dong,
dinh chi phan ba N rat yéu cau khong co khang cao, khang nghi nén phat sinh
hiéu luc.

[2] Xét Pon khang cdo ctia Cong ty C6 phan XD&TM A:

[2.1] Qua trinh thyc hién hop dong, ba Pau Thi Thai N va Cong ty A khong
6 nghiém thu, d6i chiéu khoi lugng cong viéc da hoan thanh nén dé xem xét yéu
cau khai kién ctia ba N, Toa an cip so tham da trung cau giam dinh cong trinh tai
Cong ty TNHH Giam dinh C. Theo Bao cao giam dinh cia Cong ty TNHH
Giam dinh C ngay 26-5-2023 xac dinh: Gia tri nha thau di thi cong theo hop
dong xay dung 1a 201.671.000 dong; Gia tri khic phuc cac ton tai khong dam
bao k¥ thuat va khong dang véi ban vé thiét ké da cap phép 1a 36.667.000 dong.

Hoi dong xét xir xét thay day 1a két qua gidam dinh cta co quan chuyén mén
vé linh vuc giam dinh chét luong xdy dung cong trinh nén viéc Toa 4n so thém
str dung két qua nay caa Cong ty TNHH Giam dinh C de lam co so giai quyet vu
an 1a dang phap luat. Pong thoi, qué trinh giai quyet vu 4n tai cdp so tham,
nguoi dai dién theo phap luat cua Cong ty A di duoc tiép can tai liéu nay nhung
khong c6 ¥ kién phan hoi gi v6i Toa an.

[2.2] Cong ty A di tam g ctia ba Pau Thi Thai N s tién 1a 285.000.000
dong; gia tri da thi cong theo két qua giam dinh 13 201.671.000 dong; nhu vay,
Cong ty A phai hoan tra lai cho ba N s6 tién da tam ing vuot gia tri di thi cong
thuc té 12 83.329.000 dong.

[2.3] Ciing theo két qua giam dinh trén thi gia tri khac phuc cac ton tai
khéng dam bao k¥ thuat gdm co: pha, d& cac cong viéc con khiém khuyét; khic
phu try, dam bj rd va khic phuc cau thang theo ban vé thiét ké da cép phép téng
cong 14 36.667.000 dong. Hoi dong xét xir phuc thim xét ca hai bén déu trinh bay
thira nhén vé viéc thi cong co thay d6i so v6i thiét ké, ba Pau Thi Thai N da yéu
cau thay doi thi cong s bac cau thang tir 22 béc theo H6 so thiét ké cap _phep
thanh 21 bac, Cong ty A c0 yéu cau ba N cung cip ban v& thiét ké cu thé vé viéc
thay d6i nay, ba N khong cung cap nhung Céng ty van thi cong khong co thiét
ké. Do vay, thiét hai xay ra nhu két qua giam dinh 14 161 thudc vé clia ca hai bén.
Vé 15 phan bé tong bi ro mat nhu két qua gia dinh néu ra thi Cong ty A xac dinh
la dGng. Do vy, Toa an cip so tham di danh gia mdi bén phai chiu 50% gia tri



khéc, phuc cac ton tai khong dam bao k§ thuét va khong ding voi ban ve t‘hié't ké
da cap phép la phu hop, cu thé 50% cua 36.667.000 dong la 18.333.500 dong.

[2.4] Cong ty A khang cdo cho rang cin ct xu Iy hop dong xay dung khong
dung, gia tri tinh toan khoi lugng va cong tac xay dung khong hop ly, du toan
chi phi xay dung thiéu van chuyén bd cac ngach ngd thyuc té, tirc chua tinh chi
phi van chuyén vat tu xdy dung tir duong chinh vao tan cong trinh qua nhiéu
hém, kiét l1a thiét hai cho Cong ty. Tuy nhién, Cong ty A khong cung cép dugc
tai liu gi chimg minh nén Hoi dong xét xu phic thdm khong chap nhén don
khang cao cua Cong ty A, can gilr nguyén ban an so tham.

[2.5] An phi dan sy phiic tham C8ng ty A phai chiu do khong dugc chap
nhén yéu cau khang céo.

[3] Dé nghi ciia Vi dai dién Vién kiém sat nhan dan thanh pho Pa Nang tai
phién toa phtc tham la phu hop céac tinh tiét khach quan cua vu an va quy dinh
cua phap luat.

Vi cac 1€ trén;

QUYET PINH:
Can cu vao:
- biéu 148, Piéu 293, Khoan 1 Piéu 308, Dicu 313 B luat t tung dan su;

- Piéu 280 Bb luat dan sy nam 2015; Diéu 144; Diéu 145; Piéu 146 Luat
xay dung;

- Nghi quyét 326/2016 ngay 30-12-2016 cua Uy ban thudong vu Quéc Hoi
quy dinh vé murc thu, mién, giam, thu, ndp, quan 1y va sir dung an phi va 1¢ phi
Toa an.

Tuyén xu:

|. Khong chap nhan Pon khang cdo ciia Cong ty Co phan XD&TM A;

Giir nguyén Ban an dan sy so tham sb 105/2023/DS-ST ngay 15-9-2023
cua Toa an nhan dan quan Hai Chau, thanh phé Da Nang:

1. Chép nhin mot phan yéu cau khoi kién ctia ba Dau Thi Thai N doi voi
Cong ty Co phan XD&TM A.

-Tuyén bd Hop dong thi cdng xay dung so: 83/2022/HDKT/AQVINA,
ngay 02-5-2022 giira ba Pau Thi Thai N vi Cong ty Co phan XD&TM A cham
dut.

- Buc Cong ty C6 phan XD&TM A phii thanh toan cho ba Dau Thj Thai
N so tién la 101.6§Z.SOO dong (Mét tram lé mot triéu, sau tl;dm sau muwoi hai
ngan, nam tram dong), trong do tien tam mg vugt so vdi khoi lugng thyc hién
la: 83.329.000 dong, boi thuong chi phi khac phuc, stra chita cac sai sot theo
thiét ké duogc cap phép: 18.333.500 dong.



Ké tir ngay 4n c6 hiéu lyc phap luat, nguoi duoc thi hanh an c6 don yéu cau
thi hanh 4n ma ngudi cé nghia vu thi hanh an cham thuc hién nghia vu tra tién
thi phai chiu 14i sut d6i véi sb tién cham tra twong Gng voi thoi gian cham tra.
Lai suit phat sinh do cham tra tien dugc xéac dinh theo thoa thuin cta cic bén
nhung khong dugc vuot qua mic 13i suit duge quy dinh tai khoan 1 Diéu 468
cta Bo luat dan su; néu khong c6 théa thuan thi thuc hién theo quy dinh tai
khodn 2 Diéu 468 ctia Bo luat dan sy.

2. Pinh chi mot phan yéu cau khoi kién ciia ba Pau Thi Thai N vé viéc yéu
cau Cong ty C6 phan XD&TM A thanh toan sb tién phat vi pham twong duong
8% X (585.000.000 dong — 285.000.000 dong) = 24.000.000 dong.

3. Khong chép nhan mot phan yéu cau khoi kién ctia nguyén don ddi véi sd
tien 18.333.500 dong.

4. Vé an phi:

- Cong ty Co phan XD&TM A phai chiu 5.083.125 dong (nam triéu, khong
tram tam muoi ba ngan, mot tram hai muoi lam dong) an phi dan sy so tham.

- Ba Pau Thi Thai N phai chiu an phi d6i véi yéu cau khong dugc chap
nhan 1 916.675 dong (Chin tram mwoi sau ngan, sau tram by muwoi lam dong).
Ba Dau Thi Thai N dugce trir vao sb tién tam ung an phi dan su so tham da nop
la 3.575.000 dong theo bién lai thu s6 0000xxxx ngay 13-10-2022 cua Chi cuc
Thi hanh 4n dan sy quan Hai Chau. Hoan tra lai cho ba Pau Thi Thai N
2.§58.325 d@)ng (Hai trieu, sau tram nam muwoi tam ngan, ba tram hai mwoi lam
dong)

5. V& chi phi t6 tung: Chi phi xem xét, tham dinh tai chd 1a 3.000.0004,
nguyén don ba Pau Thi Thai N di tam nop (D3 chi). Do yéu cau khai kién duoc
Hoi dong xét xir chap nhan mot phan nén can budc bi don Cong ty CO phan
XD&TM A phai thanh toan 1/2 chi phi nay cho ba Pau Thi Thai N tuong tng s6
tién 1.500.000d (Mot triéu, nam tram ngan dong); ba Pau Thi Thai N phai chiu
15 chi phi xem xét thdm dinh tai chd ddi voi phan yéu cau khong duoc chap
nhan, tuong Gmg vai s6 tién 1.500.000d (Mot triéu, ndm tram ngan dong);

Chi phi trung cau giam dinh 1a 30.000.000 dong, nguyén don ba Pau Thi
Thai N da tam ndp (P4 chi). Do yéu cau khai kién cua nguyén don duogc Hoi
déng xeét XU chép nhan mot phén nén moi bén phai chiu ', nén can budc bi don
Cong ty Co phan XD&TM A phai thanh todn % chi phi nay cho ba Pau Thi
Thai N véi sb tién 1a 15.000.000 ddng (muwoi lam triéu dong)

II. An phi dan sy phic tham: Cong ty C6 phan XD&TM A phéi chiu
300.000 dong (Ba tram nghin dong) nhung duoc khau trir vao sb tién tam tng an
phi da ndp theo bién lai thu sé 0001397 ngdy 26-10-2023 cta Chi cuc Thi hanh
an dan sy quan Hai Chau, thanh phé Pa Néng, d3 nop du.

[11. Ban an phlc tham c6 hiéu luc phép luat ké tir ngay tuyén an.

Truong hop ban an, quyét dinh dwoc thi hanh theo quy dinh tai Piéu 2 Ludt
thi hanh an dan sw thi nguoi duoc thi hanh an dan sw, nguoi phdi thi hanh dan
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dan sw ¢6 quyén thoa thudn thi hanh én, quyén yéu cau thi hanh dn, tw nguyén
thi hanh dan hodc bi cuong ché thi hanh dn theo quy dinh tai cac diéu 6, 7 va 9
Ludt thi hanh an ddn sy, thoi hiéu thi hanh an dwoc thuc hién theo quy dinh tai
diéu 30 Ludt thi hanh an dén su.

Noi nhin: TM. HOI PONG XET XU PHUC THAM
- Cac duong su; THAM PHAN - CHU TOA PHIEN TOA
- VKSND Thanh phé Pa Néng;

- TAND Q.Hai Chau, TPBN;

- Chi cuc THADS Q.Hai Chau, TPDN; (daky)

- Luu hd so vu an.

Tran Thi Thanh Mai
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