TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIA VIET NAM
TINH BINH THUAN Poc 1ap — Tu do — Hanh phiic

Ban 4n so: 149 /2023 /DS-PT
Ngéy ) 2@—10- 2023 ‘
Ve viéc boi thwong thiét hai ngoai hop dong

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH BINH THUAN

- Vé6i thanh phan Hgi dong xét xir phiic thim gdm:

+ Thdm phdn - Chii toa phién toa: Ong Pang Van Cudng

+ Cdc tham phdan: Ong Nguyén Vian Thanh, ba Pham Phong Lan

- Thw Ky Toa 4an ghi bién ban phién toa: Ba Cao Thi Mai, 1a Tham tra vién
Toa an nhan dan tinh Binh Thuan.

- Pai dién Vién kién} sat nhan dan tinh Binh Thuin tham gia phién toa:
Ba V& Thi Phuong Linh, Kiém sat vién.

Trong ngay 26 thang 10 nam 2023 tai tru s Toa an nhan dan tinh Binh
Thuan xét xir phic thdm cong khai vu 4n dan sy phuc thim thu 1y s
166/2023/TLPT-DS ngay 09 thang 10 nam 2023, vé& “Tranh chdp boi thuwong thiét
hai ngoai hop dong”

Do Ban 4n dan su so tham s6 13/2023/DS-ST, ngay 20 thang 6 nam 2023
cua Toa an nhan dan huyén Tuy Phong bi khang cdo, khang nghi.

Theo Quyét dinh dwa vu an ra xét xir s6 180/2022/QDP- PT, ngay
14/12/2022 ctiia Toa an nhan dan tinh Binh Thuan, gitta cac duong su:

Nguyén don: Ba Truong Thi S, sinh nam 1971; Dia chi: x6m 11, thon Hiép
buc 2, xa CC, huyén TP, tinh Binh Thuén;

Bi don:
- Ong Bui Ngoc M, sinh nim 1976; Pia chi: thon Ha Thay 1, xa CC,
huyén TP, tinh Binh Thuén.

- Ong Lé Hoai V, sinh nam 1975; Dia chi: thén Hiép Dirc 2, x4 CC,
huyén TP, tinh Binh Thuén.

Nguwoi khang cao: Ba Truong Thi S
Ngudi khang nghi: Vién truong Vién Kiém sat nhan dan huyén Tuy Phong
Cac duong su c6 mat tai phién toa.

NOI DUNG VU AN

Theo don khdi kién nop ngay 18/11/2020 va cdc loi khai tai Toa dn, nguyén
don ba Trwong Thi S trinh bay:



Vao ngay 20/3/2019 6ng Bui Ngoc M la chu thau xdy dyng nha cho ong L&
Hoai V. Trong qua trinh khéi cong xay dung, 6ng M ¢ cho xe muc dat tai vi tri
chuan bi thi cong chd dat di bo phuc vu cho viéc thi cong nha ctia 6ng V va lam
anh huong dén nha ¢ ctia ba bén canh gidp ranh véi nha dang thi cong cua 6ng V,
trong lic muc dat dd 1am nirt nha cia ba trong tinh trang rat ning.

Khi phéat hién ba ¢6 moi can b UBND xa Chi Cong xuéng Xac nhan, can bo
xd c6 dé nghi 6ng M va 6ng V cam két khic phuc lai nha & cua ba, khi d6 6ng M
va 6ng V co6 cam két thoa thudn vai ba dé xay nha xong s& khac phuc va trong qua
trinh thi cong néu c6 thiét hai gi thém thi 02 6ng s€ chiu hoan toan trach nhiém.

Pén nay tinh trang nha ciia ba ngay cang nit ning, vach bi thim nudc, la
phong dut, thoi gian dai s& anh huong dén tinh mang cta gia dinh ba.

Pé dam bao quyen va loi ich hop phdp cua ba cling nhu tinh mang gia dinh ba
vé sau. Nay ba yéu cau Toa an giai quyét budc 6ng Bui Ngoc M va 6ng Lé Hoai V
phai boi thudng cho ba s tién ma Co quan giam dinh dé giam dinh chi phi khic
phuc 12 119.820.198 ddng (kém bao cao két luan giam dinh tu phap xay dung ngay
19/8/2022) va chiu toan bo chi phi giam dinh. Ngoai ra, ba khong yéu cau gi thém.

Bi don Bui Ngoc M trinh bay :

Vao ngay 20/3/2019 dng 1a chi thau xay dung nha cho ong tén Ngoc sat nha
cua ba Truong Thi S tai thon Hiép Duc 2, xa Chi Cong. Trong qua trinh khoi cong
xay dung, Ong xac nhin c6 cho xe muc dat ngay tai vi tri dat thi cong cO lam anh
huéng hay xdm pham gi dén nha ¢ ctia ba S thi 6ng khong rd. Tuy nhién, khi ba S
phat hién nha ba c6 vét nit thi ba c6 moi 6ng va dng V 1a nguoi do chil nha giao
quan ly, luc @6 gitra 6ng va 6ng V vai ba S ¢6 thdéa thuan véi ba S cho cong qua
sira chira sau khi xay xong can nha nay, khi xong cong trinh thi ba S khong chiu
cho sita chira ma yéu cau bdi thuong bang tién, 6ng khong dong y nén ba S lam
don khoi kién. Tai Toa ba S yéu cau Hoi dong xét xir giai quyet budc Ong Va ong Vv
phai bdi thuong cho ba sd tién 119.820.198 dong chi phi khac phuc va tién 1¢ phi
giam dinh, 6ng khong dong y, 6ng chi dong y khic phuc sira chira néu ba S khong
ddng ¥ thi 6ng chi dong y cung 6ng V bdi thudng 1/2 chi phi khic phuc va 1é phi
giam dinh ma ba S yéu cau.

Bi don 6ng Lé Hoai V trinh bay:

Vao thang 3/2019 vo chdng chi Thai (chi vo), anh Ngoc dang dinh cu ¢ nuéde
Uc, ¢6 bo tién cho 6ng mua dat dé xay dung nha & va c6 nho ong gidi thiéu tho
xay, khi d6 6ng c6 gidi thiéu 6ng Bui Ngoc M vi chd quen biét; sau do6 gitta anh
Ngoc v6i ong chi thau 13 6ng M c6 hop dong thoa thuan véi nhau nhung thoa
thuan nhu thé nao thi 6ng khong c6 1, sau d6 anh Ngoc giao ban v& thiét ké cho
ong M, ong chi la nguoi duge anh Ngoc nho 6 ong lui t61 coi ngo, quan ly vat tu,
ong chu thau coi thiéu gi thi 6ng dimg ra mua gium, cht 6ng khong biéu ong chi
thau phai 1am theo ¥ ctia 6ng, sau khi ban giao ban v& cho chi thau thi anh Ngoc di
Uc lai, nha x4y xong giao cho em vo 6ng va éng gia vo dng & cin nha nay di gan
02 nam nay.

Theo 6ng biét trong qué trinh khoi cong xay dung, 6ng M ¢6 cho xe mic va
c¢6 lam anh huéng hay xdm pham gi dén nha ¢ cta ba S hay khong thi 6ng khong
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biét. Tai Toa ba Truong Thi S yéu cau Toa an giai quyét budc ong lién doi cung
6ng M boi thuong cho ba s6 tién 119.820. 198 ddng, 6ng khong dong ¥, 6ng cung
6ng M chi dong y khic phyc stra chita, néu ba S khong dong ¥ thi khong dong y
bdi thudong hét ma dong ¥ cung 6ng M bdi thudng 1/2 nhu y ctua dng M.

Tai Ban an dan su so tham s6 13/2023/DS-ST, ngay 20 thang 6 nim 2023
Toa &n nhan dan huyén Tuy Phong di quyét dinh:

[1] Ap dung: khoan 6 Diéu 26, khoan 1 Piéu 35, diém ¢ khoan 1 Diéu 39,
147 B luat T6 tung dan su; Diéu 174; Piéu 468, khoan 1 diéu 584, khoan 1 Diéu
585, 589 va Diéu 605 Bo Luat dan su; khoan 4 Diéu 26 Nghi quyét sb
326/2016/UBTVQH14 ngay 30/12/2016 cta Uy ban thuong vu Quéc hoi quy dinh
vé muc thu, mién, giam, thu, ndp, quan 1y va st dung an phi va 1 phi cia Toa an.

[2] Tuyén xur:

- Chap nhan 01 phan yéu cau khai kién cta ba Truong Thi S dbi voi ong BUi
Ngoc M va 6ng L& Hoai V vé viéc yéu cau bdi thuong thiét hai do tai san bi xam
pham.

Budc 6ng Bui Ngoc M va 6ng Lé Hoai V phai lién doi bdi thudong cho ba
Truong Thi S 59.910.000 ddng (nim muoi chin triéu chin trim mudi nghin dong).

- V& an phi: ba Truong Thi S phai ndp 2.995.5004 (hai triéu chin trim chin
muoi 1dm nghin nim trim déng) an phi dan sy so tham. Ba S di tam ndp
3.680.000d theo bién lai thu s6 0009200 ngay 26/11/2022 cia Chi cyc Thi hanh 4n
dan sy huyén Tuy Phong, nén hoan tra cho ba Trwong Thi S s6 tién ba da nop
684.500d (séu trim tdm muoi bén ngan nam traim dong) tam Gmg an phi.

Bugc ong Bui Ngoc M va ong Lé Hoai V phai nop 2.995.500d (hai tri¢u
chin tram chin muoi 1am nghin ndm tram dong) an phi dan su so tham.

- V& chi phi giam dinh : Ba Truong Thi S da tam ndp chi phi giam dinh la
19.666.670d (muodi chin tri¢u, sau tram sau muoi sau nghin, sdu tram bay muoi
d6ng) tai Hoa don thu s6 00002385 ngay 29/9/2022 cia Trung tim Kiém dinh Xay
dung Binh Thuan. Budc 6ng Bui Ngoc M va 6ng Lé Hoai V phai hoan tra cho ba
Truong Thi S s6 tién 9.833.000d (chin triéu, tdm trim ba muoi ba nghin dong) chi
phi gidm dinh.

Ké tir ngdy c6 don yéu cau thi hanh an ctia nguoi duge thi hanh an (d6i voi
cac khoan tién phai tra cho ngudi dugc thi hanh an) cho dén khi thi hanh an xong,
ngudi phai thi hanh an con phai chiu khodn tién 14i ctia so tién con phai thi hanh an
theo murc 13i sudt quy dinh tai Diéu 357, Diéu 468 cua Bo luat dan su.

Truong hop ban an dugc thi hanh theo quy dinh tai Diéu 2 Luat Thi hanh an
dan sy thi nguoi duoc thi hanh an dan sy, nguoi phai thi hanh an dan su c¢6 quyén
thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén thi hanh &4n hoac bi
cudng ché thi hanh an theo quy dinh tai cac Diéu 6,7 va 9 Luat Thi hanh 4n dan su;
thot hi¢u thi hanh 4n dugc thyc hién theo quy dinh tai Piéu 30 Luat thi hanh an
dan su.

Ngoai ra, Toa an cip so thim con tuyén quyén khang céo theo quy dinh cua
phap luat.



Ngay 26/6/2023, ba Truong Thi S lam don khang cdo yéu cau budc bi don
phai boi thuong 100% thiét hai cho ba.

‘Ngay 04/7/2023, Vién truong Vién Kiém sat nhan dan huyén Tuy Phong c6
quyet dinh khang nghi s 196/QD-VKSTP-DS, khang nghi toan b ban an so tham
s0 13/2023/DS-ST, ngay 20 thang 6 ndm 2023 Toa an nhan dan huyén Tuy Phong,
dé nghi Toa an tinh Binh Thuén stra 4n so tham, chap nhan toan bd yéu cau khai
kién cta nguyén don, budc bi don phai boi thudng toan bd chi phi sira chira, khac
phuc vach nha bi nirt cho nguyén don véi s6 tién 119.820.198 dong.

Tai phién toa phiic thim:
- Ba Truong Thi S van gilt nguyén yéu cau khang co

- Pai dién Vién kiém sat nhan dan tinh Binh Thuan van giit nguyén quyét
dinh khang nghi.

- Ong Bui Ngoc M va 6ng Lé Hoai V thira nhan c6 16i trong viéc lam cho
nha ba Truong Thi S bi hu hong, nén dong v lién d6i boi thuong cho ba Truong
Thi S nhu quyét dinh cua Toa an huyén Tuy Phong da xu, khong dong ¥ bdi
thuong 119.820.198 déng nhu yéu cau cua ba S va khang nghi cta Vién kiém sat

- Pai dién Vién kiém sat nhan dan tinh Binh Thuén phat biéu v kién vé vu 4n
va dé nghi hoi déng xét xtr ap dung khoan 2 Diéu 308 va Diéu 309 Bo luat td tung
dan su chap nhan khang cdo ctia ba Truong Thi S va khang nghi cta Vién trudng
Vién Kiém sat nhan dan huyén Tuy Phong; stta ban an dan su so thim sb
13/2023/DS-ST, ngay 20 thang 6 nam 2023 Toa an nhan dan huyén Tuy Phong,
chip nhan toan bd yéu cau khai kién cta ba Truong Thi S, budc 6ng Bui Ngoc M
va 0ng L& Hoai V phai lién d6i boi thuong cho ba Truong Thi S toan b chi phi
stra chita, khic phuc nha bi hu hong véi tong sd tién 119.820.198 dong.

NHAN PINH CUA TOA AN:

Sau khi nghién ciru cdc tai liéu co trong hé so vu dan dwoc tham tra tai phién
toa, két qua tranh tung tai phién toa, y kién cia Kiém sdt vién, Hoi dong xét xir

nhan dinh:

[1] Trong qua trinh tham gia t6 tung tai Toa 4n cdp so thim ciing nhu tai
phién toa phuc tham, dng Bui Ngoc M va 6ng Lé Hoai V thira nhan c6 15i trong
viéc lam cho nha ba Truong Thi S b1 hu hong, nén dong y lién doi bdi thudng cho
ba Truong Thi S bang 50 % thiét hai, nhu Toa an cp so tham da xur.

‘ [2] Nhu vay, di co s xac dinh nha ba Truong Thi S bi thiét hai 1a do chu
thau xay dyng la 6ng Bui Ngoc M va nguoi duge giao quan ly cong trinh la 6ng Lé
Hoai V da khong lam hét trach nhiém ctia minh gay ra.

‘ [3] Toa an cap so tham budc hai ong Bui Ngoc M va L& Hoai V phai lién doi
boi thuong thiét hai cho ba Truong Thi S 1a ¢6 céan ctr .

[4] Tuy nhién, trong phan nhan dinh Toa 4n cap so thim cho rang: “Cdn nha
ba xdy dung khoang hon 6 - 7 nam nay nhung ba khong nho cu thé, cho nén ciing
phai xem xét gia tri sir dung con lai cua can nha nay con bao nhiéu phan tram, hon
nita viéc nha ba S xdy dung nha cé dung theo quy tac trong xdy dung hay khong
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thi khéng c6 tai liéu ndo thé hién. Mdt khéc, can nha ba S xdy dung trén nén dat cé
két cdu dia chat khong dam bao gdn biin nwéc nén ciing dé xay ra hu hong néu cé
tac ddng gidn tiép tir bén ngodi. Pong thoi mirc chi phi dé khdc phuc do Trung tam
kiém dinh xdc dinh qud cao so véi mike chi phi thuc té tai dia phuong nén ciing can
xem xét diéu chinh cho phi hop. Hon nita, trong vu viéc nay 16i mét phdan do ba S,
liic mdi phat hién c6 vét it chwa dén mirc tram trong, ong M co thoa thuan sva
chita khdc phuc nhung ba S khong dong ¥ ma dé mot thoi gian kha dai nén hau
qud cang ndng né hon, dan dén chi phi phat sinh dé khdc phuc tang cao nhw vy ”.

[5] Xét thay, viéc danh gia néu trén ctia Toa 4n cap so tham 14 chua phi hop
va thi€u can cu phap luat.

[6] Do @6, khang cao ctia ba Truong Thi S va khang nghi ctia Vién trudng
Vién Kiém sat nhan dan huyén Tuy Phong 1a c¢6 cin ctr; ban an so tham vi vay sé&
bi stra nhu dé nghi cua Pai dién Vién kiém sat nhan dan tinh Binh Thuén tai phién
tda phac tham.

[7] Do 4an so tham bi sira, nén an phi dan sy so tham va chi phi t tung cling
phai stra cho phu hop; nguoi khang cao khong phai chiu an phi dan sy phic tham.

Do yéu cau khai kién cia nguyén don dugc chap nhén toan bd, nén bi don phai
chiu toan bo an phi va chi phi té tung theo quy dinh ctia phap luat.

Boi cac lé trén,
QUYET PINH:

Ap dung khoan 2 Piéu 308, khoan 2 Diéu 309 Bo luat T6 tung dan su, chép
nhan khang céo ctia bd Truong Thi S va khang nghi ctia Vién truéng Vién Kiém
sat nhan dan huyén Tuy Phong. Stra Ban 4n dan sy so thim s 13/2023/DS-ST,
ngay 20 thang 6 ndm 2023 ctia Toa &n nhan dan huyén Tuy Phong.

[1] Ap dung: Khoan 6 Piéu 26, khoan 1 Piéu 35, diém ¢ khoan 1 Diéu 39,
147 B0 luat To tung dan su; biéu 174; Diéu 468, kl}oén 1 diéu 584, khoén 1 Biéu
585, 589 va Diéu 605 Bo Luat dan su; khoan 2 Diéu 26, khoan 2 Di€u 29 Nghi
quyet s6 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban Thuong vu Quoc hoi
quy dinh vé an phi va 1€ phi cua Toa an.

[2] Tuyén xur:

- Chép nhan toan bo yé}l cau khoi Kién gﬁa ba Truong Thi S ddi vai ong Bui
Ngoc M va 0ng Lé Hoai V vé viéc yéu cau boi thuong thiét hai do tai san bi xam
pham;

Budc 6ng Bui Ngoc M va 6ng Lé Hoai V phai lién doi bdi thuong thiét hai
cho ba Trwong Thi S 119.820.198 dong (mét trdm mudi chin triéu, tdm tram hai
muoi nghin, mdt tram chin tam dong).

- V& &n phi:
+ Ba Truwong Thi S khong phai ndp an phi dan su so thim va dan su phiic

tham. Hoan tra cho ba Truong Thi S 3.680.000 déng tam tng an phi so tham va
300.000 dong tam urng an phi phtc tham da ndp theo bién lai thu s6 0009200, ngay
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26/11/2020 va s6 0017169, ngay 04/7/2023 cta Chi cuc Thi hanh an dan su huyén
Tuy Phong.

+ Budc 6ng Bui Ngoc M va Ong Lé Hoai V phai nop 5.991.000 dong (nim
triéu, chin trim chin muwoi mot nghin dong) an phi dan sy so thim.

- Vé chi phi giam dinh: Budc ong Bui Ngoc M va 6ng Lé Hoai V phai chiu
19.666.670 dong (muoi chin triéu, sau tram sau muoi sau nghin, sau tram bay
muoi dong) chi phi giam dinh dé€ hoan tra cho ba Truong Thi S.

Ké tir ngay béan dn c6 hiéu lirc phép ludt (doi voi cdc trieong hop co quan thi
hanh én ¢é quyén chii déng ra quyét dinh thi hanh dn) hodc ké tir ngay cé don yéu
cau thi hanh dn cia nguoi dwoc thi hanh dn (d6i véi cdc khodn tién phdi tra cho
nguoi dwoc thi hanh dn) cho dén khi thi hanh dn xong, bén phdi thi hanh dn con
phdi chiu khodn tién ldi ciia sé tién con phdi thi hanh dn theo mikc ldi sudt quy
dinh tai Diéu 357, Piéu 468 ciia B ludt Dén sw nam 2015 trir truong hop phdp
ludt co quy dinh khdc.

Truong hop ban an dwoc thi hanh theo quy dinh tai Piéu 2 Ludt Thi hanh dn
dan su, thi nguoi duoc thi hanh an dan su, nguoi phai thi hanh an dan sw co quyén
théa thudn thi hanh én, quyén yéu cau thi hanh dn, tw nguyén thi hanh én hodc bi
cwdng ché thi hanh dn theo quy dinh tai cdc diéu 6, 7,7a,7b va 9 Ludt Thi hanh dn
dan su; thoi hiéu thi hanh an duoc thuc hién theo quy dinh tai diéu 30 Ludt thi
hanh an dan su.

An xtr phuc tham c6 hiéu luc phap luat ké tir ngdy tuyén an 26/10/2023

Noi nhin: TM. HQI PONG XET XU PHUC THAM

- VKSND tinh Binh Thuén; THAM PHAN - CHU TQA PHIEN TOA
- Chi cuc THADS huyén Tuy Phong;

- TAND huyén Tuy Phong;

- Nhitng ngudi tham gia t tung (theo dia chi);

- Céng thong tin di¢n tr TABT;

- T6 HCTP -TABT;

- Luu ho so. Ding Vin Cuong



