TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI DA NANG Poc lap - Tw do - Hanh phuc

Ban an s6: 328/2023/HC-PT

Ngay: 13/9/2023

V/v “Khiéu kién quyét dinh hanh chinh

va hanh vi hanh chinh trong linh vuc qudn Iy dat dai”.

, _ NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI PA NANG

- Thanh phan Hgi dong xét xir phiic thdm gém cd:
Tham phan — Chui toa phién toa: Ong Pham Vin Hop
Cdc Tham phdan: Ong Tran Puc Kién
Ong Pinh Phudc Hoa

- Thw ky phién téoa: Ba Pinh Thi Trang - Thu ky Toa 4n nhan dan cip cao
tai Pa Nang.

- Pgi dign Vién kiém sdat nhan dan cdp cao tai Pa Ning tham gia phién
toa: Ong Pinh Vian Chanh - Kiém sat vién.

Ngay 13 thang 9 nim 2023 tai tru s& Toa 4n nhan dan cip cao tai Pa Nang
xét xir phic thAm cong khai vu an hanh chinh thu 1y s6 145/2023/TLPT-HC
ngay 03 thang 7 nam 2023 vé “Khiéu kién quyét dinh hanh chinh va hanh vi
hanh chinh trong linh virc quéan 1y dat dai”.

Do Ban 4n hanh chinh so thim sé 22/2023/HC-ST ngay 24 thang 5 nim
2023 cua Toa an nhan dan tinh Binh Dinh bi khang cao.

Theo Quyét dinh dua vu an ra xét xt phuc tham sb 3136/2023/QDPT-HC
ngay 28 thang 8 nam 2023, giira cac duong su:

- Nguoi khoi kién: Ba Nguyén Thi N, sinh nim 1960. Dia chi: Thon L, x
H, thi xa H, tinh Binh Pinh. C6 mat

Nguoi dai dién theo uy quyén: Ong Lé Cong T. Dia chi: S6 D, L, phuong
Q, thanh phd Q, tinh Binh Pinh. C6 mit

- Ngudi bi kién: Chu tich va UBND thi xa H, tinh Binh DPinh.

Nguoi dai dién theo uy quyén: Ong Nguyén Chi C - Phé Chu tich. C6 don
Xin xét xir vang mit

- Ngudi ¢6 quyén loi, nghia vu lién quan: Chu tich va Uy ban nhan dan
phuong H, thi xa H, tinh Binh DPinh.

Nguoi dai dién theo phap luat: Ong Nguyén Thanh T1 - Cha tich. C6 don
xin xét xr ving mit

Nguoi khang cdo: Ba Nguyén Thi N.

NOQI DUNG VU AN )
Theo don khoi kién va cac loi khai tiép theo, nguoi khoi kién ba Nguyen
Thi N va dai dién theo uy quyén 6ng Leé Cong T trinh bay:
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Nguédn gbc thira dat 750, to ban d6 s6 17, (Ban d6 VN-2000) dién tich
1279m? 1a cua 6ng Nguyén N1 va ba Nguyén Thi H (6ng ba ndi) cua ba, co 04
thira nho déu ¢6 trich luc tir ché do phap thudc nam 1936, tén xi: Son C1, ban
dd s6 01 dé lai cho cha me va Béc ba canh tac, nam 1975, khi théng nhét dat dai
trong cd nudc, thuc hién Chi thi $6 299/TTg ngay 10/11/1980, khi do dat thanh
thira dat 750, to ban dd sé 17, (Ban dd VN-2000) dién tich 1279m? thi thira dét
nay khong co giéy t0; nay tuc danh la “Go Cbc”, ctia cha me ba, canh tac tir
nhimg nim khang chién chéng phap (1946-1947), me ba van try & qué huong
canh tac dén ngay giai phong va khong vao hop tac xi (gidy xac nhan cta 6ng
Nguyén Hitu V nguyén chi nhiém HTXNN 1 Hoai Hao 1979-1987), hién con
nhiing ng6i mo cua ngu:()’i thén trong gia dinh, dén nam 1983, khi ba co6 gia dinh,
ba Dao Thi L (me ba) giao cho ba bang miéng khong c6 gidy to cho nén ba s
dung thtra dat trong ciy lau nam, lién tuc, 6n dinh l1au dai va thu hué loi, dé
chim lo md mé, gid chap cho 6ng ba va cha ba, dit nay cha ba canh tac trudc
ngay giai phong hon 25 nam, tiép dén ba sir dung on dinh, 1au dai di 38 nam,
khong c6 tranh chép, ba Vﬁn gitr nguyén muc dich sir dung dat trong cay lau
nim. Nam 1997, Nha nuéc tién hanh do dac lai vé sy bién dong cta dién tich dat
déu mang tén me ba 1a Pao Thi L, 3 thira dat con lai mang tén Nguyén Tién T2
la anh con bac cua ba. Ngay 01/11/2017, ba lam don ding tén xin cip
GCNQSDD. CNVPDKDD thi xa H do dac theo s6 bd con luu, trong trich luc
ban dd dia chinh thira dat ngay 26/12/2017 ghi tén ba Pao Thi L ¢ lic ndi dé
tén ba N va kéo dai dén thang 7/2019, khi CNVPDKDD thi xa H do dac, trong
trich luc ban d6 dia chinh thira dat ngay 18/7/2019 ghi tén ba Nguyén Thi N va
bao ba dung don tén ba N, vi ba Pao Thi L me ba canh tac tu trude 1975, tai
phiéu ldy ¥ kién nhan dan va Thong bao sé 89/TB-UBND ngay 05/9/2019,
UBND phuong H x4c nhin dat, dung tén ba Nguyén Thi N 6n dinh lau dai,
khong tranh chap dat stir dung trudc nam 1975, khong noi dat 1an chiém. Can ctr
quy dinh tai Piéu 101 Luat dat dai nam 2013 quy dinh vé cip GCNQSDD,
quyén so hiru nha ¢ va tai san khac gan lién voi dat cho ho gia dinh, c4 nhan
dang st dung dat ma khong c6 gidy to vé QSDD tai khoan 3, khoan 5 Diéu 20
Nghi dinh s6 43/2014/ND-CP. Pong thoi d6i chiéu Piéu 19 Nghi dinh sb
43/2014/ND-CP cua Chinh pht quy dinh chi tiét mot s6 diéu cua Luat dat dai
nam 2013 quy dinh cac trudng hop khéng cip GCNQSDD, quyén s& hitu nha &
va tai san khac gan lién véi dat cho ho gia dinh, ca nhan dang sir dung dat ma
khong c6 gidy to vé QSDD ddi véi thira dat ndi trén.

Vé ho so xin cip GCNQSDD: Phiéu lay ¥ kién nhan dan - Danh sach cong
khai sd 82/DSTB-UBND ngay 19/8/2019 cua UBND x& H (nay la phuong H),
Thong bao sd 89/TB-UBND ngay 05/9/2019 UBND phuong xac nhén dat cua
ba Nguyén Thi N 6n dinh 1au dai, khong tranh chap, dat st dung truéc nim 1975
va bién ban thong nhét ho so xin cap GCNQSDD ngay 15/01/2020 cia UBND
phudng H, c¢6 chir ky, diém chi ciia me, cac chi em trong gia dinh ba déu ky va
diém chi thong nhéat cho ba N sir dung khong c6 bat ctr tranh chap nao vé noi
dung da thong nhat va ho so trén theo dung quy dinh tai khoan 3, khoan 4 Piéu
21 Nghi dinh s6 43/2014/ND-CP. Ba N nop ho so duoc Co quan Chi nhanh Vin
phong dang ky dat dai thi xd H tiép nhan cip gidy hen tra Két qua sb
3279/TNHS ngay 14/02/2020, thoi gian tra két qua giai quyét hd so sang ngay
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26/3/2020, sau mot thoi gian tré hen: Ngay 16/11/2020, UBND phuong H moi
ba N dén lap bién ban VPHC vé linh vuc dat dai va n6i khong xt phat VPHC thi
khong cdp GCNQSDD. Ba N khong déng y XPHC, khong ky bién ban, ngay
13/5/2021 UBND phuong H mdi ba N 1am viée trong bién ban lam viéc yéu cau
bd sung cac gidy to dé chimg minh dat do cha me dé lai cua thtra dat néi trén, vi
dat khong co gidy to cho nén UBND phuong H dé ¢ bién ban viéc théng nhét
hd so xin cap GCNQSDPD ngay 15/01/2020, ndp trong hé so dang ky xin cap
GCNQSDPD, CNVPPKDD di chap nhan, nay lai yéu cau gi nira. Thé r6i ctr 20 -
30 ngay UBND phuong H moi ba N lam viéc lién tuc dén ngay 22/7/2021 thé
budc ba N chiu ky bién ban lam vi¢c va bién ban lam viéc ngay 28/7/2021,
UBND phuong H khong giao cho ba N mdt bién ban theo quy dinh, cac bién
ban lam viéc khong phai bién ban VPHC theo quy dinh phép luat XPVPHC, con
bién ban VPHC vé linh vuc dat dai s6 07/BB-VPHC, ngay 29/07/2021 UBND
phuong H hay Phong Tai nguyén va Méi truong thi xa H 1ap bién ban XPVPHC
ctia ai? Khong co6 chi the, viéc 1ap bién ban dé xac dinh tham quyén XLVPHC
va khong giao cho ba N 01 bi€n ban noi trén la khong ding quy dinh phap luat
XPVPHC. Cho thay, UBND phuong H, 1am nguogc lai va loi dung thiéu hiéu
biét, han ché vé nhan thic phap luat cia dan, sau lra ba N dua ba N xem
GCNQSDD va néi “Ba ky vao bién ban thi trinh ldnh dao ky, néu khong thi
huy...”, khong noi phat bao nhiéu tién? Va néi phat c6 tinh hinh thirc phat, ba N
moi ky bién ban lam viéc ngay 22/7/2021, con bién ban VPHC s 07/BB-VPHC
noi trén ba N khong biét, khong ky va khong giao cho ba N 01 bién ban theo
quy dinh.

Vé thoi han, thoi hiéu xa phat vi pham hanh chinh vé linh vuc dét dai 1a 02
nam: Gia sir cho rang dat 1an chiém thi theo quy dinh phéap luat hét thoi hiéu xir
phat vi pham hanh chinh trong linh vuc dat dai (1a 02 nim). Tuy nhién, tai diém
b khoan 2 Diéu 4 ctua Nghi dinh s6 91/2019/ND-CP quy dinh vé thdi higu «...thi
thoi hiéu duoc tinh tir thoi diém ngudi c6 thim quyén thi hanh cong vu phat
hién hanh vi vi pham” boi cac I€ sau:

Mot 1a: Néu thoi hiéu duge tinh, ap dung diém b khoan 2 Piéu 4 Nghi dinh
s6 91/2019 dugc tinh tir thoi diém ngudi c¢6 tham quyén thi hanh cong vu phat
hién hanh vi vi pham (thang 7/2021), 1a khong ding, béi vi: Nam 2010 viéc mé
duong giao thong, UBND phuong H (luc do xa H) mo1 ba N cung ba H1 (em ba
N) xudng thong bao viéc thu hoi gan 200m’ dit cua thira dat néi trén, Nha nudc
khong dén bu vi dit khong c6 gidy to, chi dén bu vat kién trac, cdy 1au nam cho
ba H1 (em ba N) vi lam don ké khai cdy trong trén 200m? 1a do ba H1 trong nén
ba H1 nhén tién dén bu. Ngay 01/11/2017, ba di 1am don xin cap GCNQSDD
nhu trinh bay trén trong ban mé ta, ranh gidi, mbc gidi thira dat va trich luc ban
d6 dia chinh thira dit cia CNVPDKDD ngay 25/11/2017, ¢6 ba HO Ngoc N2 -
Cong churc dia chinh phuong H ky vao bién ban lam viéc cua UBND phuong H
ngay 29/11/2017 d6i voi ba, thi thoi diém d6 UBND phuong H da phat hién sao
khong 1ap bién ban. “Bién ban lam viéc ngay 29/11/2017 cua UBND phuong H
huéng dan ba lam thu tuc cp GCNQSDD va ban mo ta, ranh gidi thira dat va
trich luc ban do dia chinh thira dat ngay 25/11/2017 va 26/12/2017 cua chi
nhanh V1...”.
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Hai 1a: Trong phiéu 1y y kién nhan dan va Théng bao sé 89/TB-UBND
ngay 05/9/2019 UBND phudng xac nhan dat ciia ba 6n dinh 1au dai, khong tranh
chép, dat st dung truée nam 1975, khong néi gi vé dat 1an chiém va nam 1983
me ba giao cho ba canh tac, tai bién ban viéc théng nhat hd S0 Xin cap
GCNQSDD ngay 15/01/2020 cua UBND phuong H 1a dat khong c6 g1ay t0. Sau
d6 UBND phuong H 1at ngugc lai van dé, quy t0i ba lan chiém dat chua st
dung, 1ap bién ban vi pham hanh chinh cho rang ba ty y l4n chiém st dung mdt
phan thira dat noi trén, dé Chu tich UBND thi xa H ra Quyét dinh xt phat vi
pham hanh chinh néi trén, thoi diém 14n chiém tir ndm 1983 thi chua c6 Luat dat
dai, dén thang 12/1987 Qudc hoi méi thong qua Luat dat dai 1987, thi ba sir
dung dung muc dich dat nong nghi¢p (dat tréng cay lau nam), lién tuc 6n dinh
lau dai, khong tranh chap, dén nay 38 nam la dat khong co giay to. Vé ho so xin
cdp GCNQSDD, QSH nha ¢ va tai san khac gan lién véi dat cho ho gia dinh, ca
nhan dang sir dung dt ma khong co gidy to vé QSDD. Trong khi d6 phap luat
dat dai nam 2013 va phap luat khac khong ¢ vin ban phap luat nao quy dinh,
khi cAp GCNQSDPD, QSH nha & va tai san khac gan lién voi dat cho ho gia dinh,
c4 nhan dang str dung dat ma khong c6 gidy to vé QSDP, xtr phat hanh chinh
trude khi cap GCNQSDDP.

Ba la: Nghi dinh s6 91/2019 ban hanh cin ct Luat dat dai nam 2013 thi
thoi hiéu XPVPHC trong linh vuc quan 1y dat dai theo diém b khoan 2 Diéu 4
ciia Nghi dinh s 91/2019/ND-CP quy dinh vé tinh thdi hiéu xr phat, thi thoi
hiéu d6 duoc tinh dén ngay 01/7/2014, Luat dat dai nam 2013 c6 hiéu luc khong
thé hdi td dén cac Luat dat dai trude d6 hodc dén tin nam 1983; trong khi do
Quyét dinh XPVPHC sb 10651/QD-XPVPHC ciia Chu tich UBND thi xa H
thuc hién hoi t6 phap luat XPVPHC xuyén 02 thé ky.

Vé tinh phap 1y giai quyét vu viéc khiéu kién Quyét dinh xtr phat vi pham
hanh chinh ctia Chu tich UBND thi xa H noi trén.

Sau khi Chua tich UBND thi xd H khong giai quyét khiéu nai lan dau veé
Quyét dinh XPVPHC néi trén, ngay 05/12/2021 ba giri don khoi kién Chu tich
UBND thi x3 H vé viéc Quyét dinh XPVPHC néi trén, ngay 06/01/2022 Tda an
nhan dan tinh Binh DPinh da thu 1y vu 4n hanh chinh s6 02/2022/TLST-HC vé
“Khiéu kién quyét dinh XPVPHC trong linh vuc quan 1y dat dai”, trong khi Toa
an dang thu 1y Pho Trudéng phong Phong Tai nguyén va Moi truong thi xa H goi
dién va giri gidy moi ba lam viée vao lac 08 gio ngay 18/01/2022, ba bao khong
dén cho Toa an giai quyét, chiéu ngay 18/01/2022 Pho Trudng phong Phong Tai
nguyén va Moi truong thi xa H goi dién moi ba chiéu ngay 19/01/2022 dén
Phong Tai nguyén va Moi truong thi xa H 1am viéc dé cip GCNQSDD va vo
chdng ba dén Pho Trudng phong Phong Tai nguyén va Mbi trudng thi xa H ndi
v6i ba chiu XPHC mtrc 40.000.000 dong, nay bo khong thu khoan loi bat hop
phap hon 121.000.000 dong thi mdi duoc cip GCNQSDD, néu khong phat hanh
chinh thi khé cip GCNQSDD, néu ba ndp phat thi 1ap bién ban thi cip so cho
ba, voi tinh sy that tr nam 2017 dén nay hon 04 nam khong lam dugc
GCNQSDD va thiéu hiéu biét vé phap luat, ba ky bién ban ngay 19/01/2022,
trong bién ban thay d6i thoi gian vi pham nam 2011, ghi thém nhiéu ndi dung
bat hop 1y va néi rang dé hop 1y UBND mdi ky, khi c6 s6 ba méi rat don kién,
dén ngay 24/12 ba dén hoi Pho Truong phong Phong Tai nguyén va Méi truong
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thi xa H trd 161 cac nganh nhét tri hét roi, khi co Quyét dinh XPVPHC cua
UBND thi xa H, 6ng ba dén nop tién thi hom sau ¢6 so, dén sau Tét ba dén hoi
thi n6i hién nay UBND yéu cau lam rd 1y do sao mirc phat lai thip con
45.000.000 déng, trach nhiém thudc vé ai? Cho nén chua duoc lam. Qua do, cho
thiy viéc Pho Trudng phong Phong Tai nguyén va Moi trudng thi xa H vira lira,
hu doa dan, vira quy chup, d6 16i cho dan ma che dau sy viéc tham muu trai luat
dan dén Chu tich UBND thi x3 ban hanh Quyét dinh xu phat vi pham hanh
chinh noi trén khong dung phap luat. Nhu vay, cac Van dé trén vé mot phan thia
dat s6 750, to ban d6 s6 17-VN 2000 c6 ngudn gde tir trude nim 1975 nhung
dén nam 1983 t6i st dung dén nay lién tuc, on dinh 1au dai, khong tranh chép la
dat khong co gidy to, theo Diéu 101 Luat dat dai nam 2013; phap luat dat dai
nam 2013 va phap luét khac khong c6 van ban phap lut nao quy dinh, khi cap
GCNQSDD, QSH nha ¢ va tai san khac gan hen v6i dat cho ho gia dinh, ca
nhan dang sir dung dat ma khong co gidy to vé QSDP xir phat vi pham hanh
chinh truéc khi cip GCNQSDD. Thé ma Chu tich UBND thi x4 H ra Quyét dinh
XPVPHC s6 10651/QD-XPVPHC di thuc hién hoéi t6 phap luat, XPVPHC
xuyén 02 thé ky 1a khong dung quy dinh. Vé ho so xur phat vi pham hanh chinh
trong linh vuc quan 1y dat dai va Quyét dinh XPVPHC s6 10651/QD-XPVPHC
ngay 05/8/2021, xt phat vi pham hanh chinh néi trén, khong dung quy trinh
phap luat XLVPHC, quy budc 16i VP dé XLVPHC cho ba, ba khéng c6 hanh vi
lan chiém dat, khong chuyén muc dich sir dung dat khac thi khong c6 hanh vi
VPHC do phép lut quy dinh, thi khong thé xt phat VPHC trong linh vuc quan
ly dat dai. Ngay 19/01/2022, Pho Truéng phong Phong Tai nguyén va Mbi
truong thi xd H moi ba dén 1am viéc vira Ira, hu doa dan, vira quy chup, d6 15i
cho dan thé hién tai bién ban ngay 19/01/2022; vé ndi dung xac minh, bia dat dé
Cha tich UBND thi x4 H ban hanh Quyét dinh XPVPHC méi, thay Quyét dinh
XPVPHC s6 10651/QD-XPVPHC ngay 05/8/2021 dé tranh Toa 4n khoi tuyén
huy Quyét dinh XPVPHC s6 1065 1/Qb-XPVPHC ngay 05/8/2021.

Nay ba N yéu cau Toa an giai quyét hiy Quyét dinh xir phat vi pham hanh
chinh s6 10651/Qb-XPVPHC ngay 05/8/2021 cua Chu tich UBND thi xa H ddi
v6i ba Nguyén Thi N va buéc UBND thi xa H cap GCNQSDD vé thira dét sd
750, to ban do s6 17, dién tich 1.087,9m? toa lac tai khu phé P, phuong H, thi
x3 H, tinh Binh Dinh cho ba Nguyén Thi N.

Bén canh cac don khéi kién vu an hanh chinh nguoi khéi kién con cung
cap cho Tda an mot sd tai lidu chimg ctir khac c6 lién quan dén yéu cau khoi
kién. Ngoai ra, nguoi khoi kién khong tu minh thu thap dugc bat ky chimg cir
nao khac ma khoéng co yéu cau Toa 4n thu thap thém tai liéu, chimg c lién quan
dén viéc giai quyét vu an.

Pai dién theo ty quyén cia ngudi bi kién UBND thi x4 H va Chu tich
UBND thi x3 H 6ng Nguyén Chi C — Phé Chu tich trinh bay:

Qua trinh ké khai, dang ky, quan 1y, st dung mot phﬁn thira dat sd 750, to
ban d6 sd 17 (Ban d6 VN-2000), phuong H: Theo hd so dia chinh nam 1983
phan dién tich dat ba Nguyén Thi N dé nghi cdp GCNQSDD, QSH nha & va tai
san khac gan lién v6i dat khong do dac, giai thira, thé hién dat dbi nai. Theo ho
so dia chinh ndm 1997: Phan dién tich dat trén thé hién tai mot phﬁn thira dat sb
358A, t& ban do s6 07, dién tich 4.300m? loai dét hoang (Hg). S6 muc ké ghi:
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UBND x4. Theo hd so dia chinh hé toa d6 VN 2000, thudc mot ph?m thtra dat sd
750, t& ban dd sb 17, dién tich 4.261,9m2, loai dat tré)ng cay lau nam, s6 muc ké
ghi: UBND x4. Theo bao cdo cia UBND phuong H: Mot phan thia dat sé 750,
td ban d6 s6 17 (Ban ddo VN-2000) c6 ngudn goc trudc diy do cha me ba
Nguyén Thi N canh tac trong khoai my, khoai lang. Dén khoang ndm 1979, LAm
truong Hoai Nhon tréng cdy Diéu trén dat tai khu vyc co tuc danh Go Cdc
nhung Lam trudng quan 1y dat va cay Piéu khong hiéu qua. Do d6, Lam trudng
Hoai Nhon ban giao lai dat cho Hop tac xa N3 léap thu tyc thanh ly cay Diéu trén
dat do Hop tac xa quan ly khong hi¢u qua va can nguon kinh phi dé tra ng dau tu
x@y dung co ban. Pén khoang nim 1994 - 1995, tién hanh thanh 1y cay Piéu trén
dat cho cac ho dan, uu tién cho nhimg ho gia dmh c6 ngudn goc dat trude day.
Khu vuc néu trén (trong d6 co dat ba Nguyén Thi N dang dé nghi cap
GCNQSDD) tai thoi diém nam 1993 1a khu vuc c6 do dbc, canh tac khong thuan
loi. Do d6, khi can dbi giao quyén thi vi tri néu trén khong dwa vao can dbi giao
quyén cho cac ho gia dinh, ca nhan ma do UBND x4 H (nay 1a UBND phuong
H) quan ly. Tai thoi diém nam 1993, khu vuc néu trén chua duoc do dac, giai
thira con ton tai cay Piéu trén dat. Do d6, Hop tac xa N3 méi thanh 1y cay Diéu
trén dat cho cac ho dan. Thoi diém khoang ndm 2009 - 2010, UBND tinh thuc
hién viéc boi thuong, giai phong mat bang va hd tro tai dinh cu dé dau tu cong
trinh duong P tinh Binh Dinh (A - H), nay 1a duong H, khu vuc néu trén (trong
do6 co thira dat ba Nguyén Thi N dang dé nghi cap GCNQSDD) la dat do UBND
xd H (nay 1a UBND phuong H) quan ly. Do d6, chi bdi thuong vé cay cbi, hoa
mau trén dét, khong bdi thuong vé dat.

Qua trinh giai quyét hd so dé nghi cdp GCNQSDD cua ba Nguyén Thi N
va 6ng Banh Trong D: Ngay 27/7/2021, ba Nguyén Thi N va 6ng Banh Trong D
c6 don d& nghi cdp GCNQSDD tai mot phan thua dat sé 750 (ky hiéu moi
1115), to ban dd s6 17 (Ban d6 VN-2000), phuong H, dién tich 1.087,9m” dat
trong cay 1au niam. Nguon goc sir dung dat do ba tu ké khai: Pat UBND phuong
quan 1y, cha me¢ ba Nguyén Thi N chiém st dung trudc nim 1983. Pén nim
1983 tang cho vo chong ba Nguyen Thi N bang miéng khong c6 gidy to cho. Tur
thoi diém nam 1983, vo chong ba N tiép tuc chiém dat dé trong cay lau nam.
Ngay 28/7/2021, UBND phuong H lam viéc v6i ba Nguyén Thi N xac dinh
nguén gbc thira dét ma hién nay ba xin cAp GCNQSDD 14 do cha me ba chiém
dat trong cay lau nam do UBND phuong H quan Iy trude nam 1983. Sau do tang
cho vo chdng ba bang _miéng khong c6 gidy to cho ba vao ndm 1983 Tu thoi
diém nam 1983, vo chdng ba tiép tuc chiém phan dién tich 1.087 9m dat trong
cdy 1au naim do UBND phuong H quan 1y tai mot phan thira dat sé 750, td ban
d6 s6 17 (Ban @6 VN-2000), phuong H dé trong cay lau nam, sir dung é)n dinh,
khong tranh chdp. Ba Nguyén Thi N théng nhat viéc di thuc hién hanh vi vi
pham néu trén va thoéng nhat ndp phat theo quy dinh cua Nghi dinh sb
91/2019/ND-CP ngay 19/11/2019 cta Chinh phi quy dinh vé xtr phat vi pham
hanh chinh trong linh vuc dat dai. Thuc hién Nghi dinh s6 91/2019/ND-CP ngay
19/11/2019 ctia Chinh phu vé xir phat vi pham hanh chinh trong linh vuc dat dai
va Vin ban s6 357/UBND-TNMT ngay 21/7/2020 ciia UBND thi xa H vé viéc
xu Iy cac hanh vi lan, chiém, str dung d4t sai muc dich trén dia ban thi xa. Ngay
29/7/2021, Chu tich UBND phudng H 1ap bién ban vi pham hanh chinh dbi véi
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ba Nguyén Thi N vé hanh vi chiém 1.087,9m” dit nong nghiép (dét trdng cay lau
nim) do UBND phuong H quan 1y tai mot phan thta dat s6 750, to ban dd sb 17
(Ban d6 VN-2000) dé trong cdy lau nim ba Nguyén Thi N théng nhit voi ndi
dung bién ban vi pham hanh chinh trén. Ngay 05/8/2021, Chu tich UBND thi xa
da ban hanh Quyét dinh s 10651/Qb-UBND vé viéc xur phat vi pham hanh vi
hanh chinh ddi véi ba Nguyén Thi N vé hanh vi vi pham néu trén. Khong thong
nhat v6i Quyét dinh trén ngay 16/8/2021 ba Nguyén Thi N ¢6 don yéu cau khleu
nai. Ngay 04/10/2021, UBND thi xd H c6 Thong bao s6 2490/TB-UBND vé
viéc thu 1y khiéu nai (lan dau) cia ba Nguyén Thi N. Tuy nhién, sau d6 ba
Nguyén Thi N ¢6 don khéi kién, yéu cau Toa an hiy Quyét dinh so 10651/Qb-
UBND ngay 05/8/2021 cua Chu tich UBND thi xa da ban hanh vé viée xir phat
vi pham hanh chinh d6i v6i ba Nguyén Thi N va di dugc Toa nhan dan tinh
Binh Dinh thy 1y s6 02/2022/TBTL-HC ngay 06/01/2022. Nay ba Nguyén Thi N
c6 don khiéu kién quyét dinh hanh chinh trong linh vuc quan 1y dat dai, dé nghi
Toa an giai quyét theo quy dinh phap luat.

Nguoi ¢6 quyén loi, nghia vy lién quan: Cha tich UBND phuong H va
UBND phuong H do 6ng Nguyén Thanh T1 — Chu tich UBND phuong H trinh
bay:

Qua trinh ké khai, dang ky, quan ly, sir dung mot phan thira dat s6 750, to
ban do sb 17 (Ban d6 VN- -2000), phuong H: Theo hd so dia chinh nam 1983
phan dién tich dat ba Nguyen Thi N d& nghi cap GCNQSDD, QSH nha ¢ va tai
san khac gin lién véi dat khong do dac, giai thira, thé hién dat d6i nai. Theo hd
so dia chinh ndm 1997 phan dién tich dat tren thé hién tai mot phén thira dat s6
358A, to ban d6 s6 07, dién tich 4.300m? loai dat hoang (H), s6 muc ké ghi:
UBND xa. Theo ho so dia chinh h¢ toa do VN 2000, thudc mot phan thua dat s6
750, t& ban d6 s 17, dién tich 4.261,9m? loai dat trong cdy 1au nam, s6 muc ké
ghi: UBND x4&. Thira dat ba Nguyén Thi N dé nghi cap GCNQSDP thudc mot
phan thtra dat sb 750, t& ban do sd 17 (Ban d6 VN-2000) c6 ngudn gbe trude
day do cha me ba Nguyén Thi N canh tac trong khoai my, khoai lang. Pén
khoang nam 1979, Lam truong Hoai Nhon trong cay Diéu trén dat tai khu vuc
¢6 tuc danh GO Coc nhung Lam truong quan ly dat va cay Piéu khong hiéu qua.
Do d6, Lam truong Hoai Nhon ban giao lai dat cho Hop tac xa N3 lap thu tuc
thanh ly cay Piéu trén dat do Hop tac xa quan ly khong hiéu qua va can nguon
kinh phi dé tra ng dau tu xdy dung co ban. Pén khoang nim 1994 - 1995, tién
hanh thanh 1y cdy Diéu trén dat cho cac hd dan, wu tién cho nhitng ho gia dinh
c6 ngudn goc dat trude ddy. Khu vuc néu trén (trong d6 co dat ba Nguyén Thi N
dang dé nghi cap GCNQSDD) tai thoi diém nam 1993 la khu vuc c¢6 d6 déc,
canh tac khong thuén loi. Do do, khi can d6i giao quyén thi vi tri néu trén khong
dua vao can ddi giao quyén cho cac ho gia dinh, ca nhan ma do UBND xi H
(nay 1a UBND phu:orng H) quan ly. Tai thoi diém nam 1993, khu vuc néu trén
chua dugc do dac, giai thura con ton tai cdy Diéu trén dat. Do d6, Hop tac xa N3
moi thanh 1y cay Diéu trén dat cho cac hd dan. Thoi diém khoang nam 2009 -
2010, UBND tinh thyc hién viéc bdi thuong, giai phong mat bang va hd tro tai
dinh cu dé dau tu cong trinh duong phia tdy tinh Binh Dinh (A - H), nay la
duong H, khu vuc néu trén (trong d6 cé thira dat ba Nguyén Thi N dang dé nghi
cap GCNQSDD) 1a dat do UBND x4 H (nay 1a UBND phuong H) quan 1y. Do
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d6, chi boi thudng vé cdy cdi, hoa mau trén dat, khong boi thuong vé dat. Nhung
khi bdi thuong 1a do ba H1 (em ba N) ké khai nén tién bdi thudng do ba H1 ky
nhan tién.

Qua trinh giai quyét ho so dé nghi cdp GCNQSDD cuia ba Nguyén Thi N
va ong Banh Trong D: Ngay 27/7/2021, ba Nguyén Thi N va 6ng Banh Trong D
c6 don dé nghi cip GCNQSDD tai mot phan thira dat sé 750 (ky hiéu méi
1115), to ban dd s6 17 (Ban d6 VN-2000), phuong H, dién tich 1.087,9m” dat
trong cay 1au nim. Ngudn gdc sir dung dat do ba tu ké khai: Dat UBND phuong
quan 1y, cha me ba Nguyén Thi N chiém st dung truéc nim 1983. Pén nim
1983 tang cho vo chong ba Nguyén Thi N bang miéng khong c6 gidy to cho. Tur
thoi diém nam 1983, vo chong ba N tiép tuc chiém dat dé tréng cay lau nam.
Ngay 28/7/2021, UBND phuong H lam viéc voi ba Nguyén Thi N x4c dinh
nguon gbc thira dat ma hién nay ba xin cdp GCNQSDD 1a do cha me ba chiém
dat trong cdy 1au nim do UBND phuong H quan 1y trude ndm 1983. Sau d6 ting
cho vo chéng ba vao nam 1983. Tur thoi diém nam 1983, vo chéng ba tiép tuc
chiém phan dién tich 1.087,9m* dat trong cdy lau nim do UBND phuong H
quan ly tai mot phan thta dat s6 750, to ban dd s6 17 (Ban do VN- 2000)
phuong H dé trong cdy lau nam, str dung 6n dinh, khong tranh chap Ba Nguyen
Thi N thong nhét viéc da thyc hién hanh vi vi pham néu trén va théng nhat ndp
phat theo quy dinh ctia Nghi dinh s6 91/2019/NDP-CP ngay 19/11/2019 cua
Chinh phu quy dinh vé xir phat vi pham hanh chinh trong linh vuc dat dai. Thuc
hién Nghi dinh s6 91/2019/ND-CP ngay 19/11/2019 cta Chinh phil vé xtr phat
vi pham hanh chinh trong linh vuc dit dai va Vin ban sb 357/UBND-TNMT
ngay 21/7/2020 ciia UBND thi x4 H vé viéc xir 1y cac hanh vi lan, chiém, sir
dung dat sai muc dich trén dia ban thi xa. Ngay 29/7/2021, Chu tich UBND
phudng H 1ap bién ban vi pham hanh chinh d6i voi ba Nguyén Thi N vé hanh vi
chiém 1.087,9m* dat nong nghiép (dat trong cay lau ‘nam) do UBND phuong H
quan ly tai mot phan thtra dat s6 750, to ban d6 s6 17 (Ban do VN-2000) dé
trong cdy lau nim ba Nguyén Thi N théng nhat véi ndi dung bién ban vi pham
hanh chinh trén. Ngay 05/8/2021, Chu tich UBND thi xa da ban hanh Quyet
dinh s 10651/QD-UBND vé viéc xir phat vi pham hanh chinh ddi véi ba
Nguyén Thi N vé hanh vi vi pham néu trén. Sau khi nhan duogc Quyét dinh trén
ngay 16/8/2021 ba Nguyén Thi N c¢6 don yéu cau khiéu nai. Ngay 04/10/2021,
UBND thi x4 H ¢6 Théng bao s6 2490/TB-UBND vé viéc thu Iy khiéu nai (lan
dau) cua ba Nguyén Thi N. Tuy nhién, sau d6 ba Nguyén Thi N c6 don khoi
kién, yéu cau Tda an hay Quyét dinh sé 10651/QD-UBND ngay 05/8/2021 cua
Chu tich UBND thj x3 d ban hanh vé viéc xur phat vi pham hanh chinh ddi véi
ba Nguyén Thi N va da dugc Toa nhan dan tinh Binh Dinh thy 1y s6
02/2022/TBTL-HC ngay 06/10/2022. Nay ba Nguyén Thi N c¢6 don khiéu kién
quyét dinh hanh chinh trong linh vuc quan ly dat dai, d& nghi Toa an giai quyét
theo quy dinh phép luat.

Vi noi dung trén, tai Ban 4n hanh chinh so tham s6 22/2023/HC-ST ngay
24 thang 5 nam 2023 ctia Tda 4n nhan dan tinh Binh Dinh da quyét dinh:

- Can cir quy dinh tai cac Diéu 30; Piéu 32; Piéu 116; Dicu 157; Diéu 158;
khoan 1 diém a khoan 2 Piéu 193, Piéu 194 Luat t6 tung hanh chinh nim 2015;
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https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20Nguy%E1%BB%85n%20Th%E1%BB%8B%20N%C4%83m%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201960%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Th%C3%B4n%20L%C6%B0%C6%A1ng%20Th%E1%BB%8D%202,%20x%C3%A3%20Ho%C3%A0i%20Ph%C3%BA,%20th%E1%BB%8B%20x%C3%A3%20Ho%C3%A0i%20Nh%C6%A1n,%20t%E1%BB%89nh%20B%C3%ACnh%20%C4%90%E1%BB%8Bnh

- Can cu Luat t6 chirc Hoi dong nhan din va Uy ban nhan dan ngay
26/11/2003; Luat t chtre chinh quyén dia phuong ngay 19/6/2015; Luat sira d6i,
bd sung mot sb didu ctia Luat to chirc chinh phu va to chire chinh quyen dia
phuong ngay 22/11/2019; Luat xir Iy vi pham hanh chinh nim 2012, stra d6i, bd
sung nam 2020; Nghi dinh s6 118/2021/ND-CP ngay 23/12/2021 cta Chinh phu
quy dinh chi tiét mot s diéu va bién phap thi hanh Luat xtr Iy vi pham hanh
chinh; Nghi dinh s6 91/2019/ND-CP ngay 19/11/2019 cua Chinh phi quy dinh
vé xur phat vi pham hanh chinh trong linh vyc dat dai. Can ctr quy dinh tai Diéu
29 Luat t6 tung hanh chinh; Diéu 2 Luat nguoi cao tudi; diém ¢ khoan 1 Piéu
12 Nghi quyét sé 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban Thudng
vu Qudc hoi quy dinh vé mirc thu, mién, giam, thu, nop quan ly va str dung an
phi va 1¢ phi Toa éan.

Tuyén xu:

Bac toan bd yéu cau khoi kién cia ba Nguyén Thi N yéu cau Toa an huy
Quyét dinh xtr phat vi pham hanh chinh s6 10651/QD-XPVPHC ngay 05/8/2021
ctia Chu tich UBND thj xa H d6i voi ba Nguyén Thi N va buéc UBND thi xa H
cdp GCNQSDD vé thira dit s6 750, to ban d6 sb 17, dién tich 1.087,9m”, toa lac
tai khu phd P, phuong H, thi xa H, tinh Binh Dinh cho ba Nguyén Thi N

Ngoai ra, Ban an so tham con quyét dinh vé an phi, quyén khang cdo cia
duong su theo quy dinh ctia phap luat.

Ngay 31/5/2023, nguoi khot kién ba Nguyen Thi N khang cao v6i ndi dung
dé nghi stra Ban an so thAm theo hudng chap nhan yéu cau cia ba.

Tai phién toa phuc tham, nguoi khang cao gitr nguyén ndi dung khang cao
dé nghi stra Ban an so tham chap nhan yéu cau cua ngudi khoi kién. Pai dién
Vién kiém sat nhan dan cdp cao tai Pa Niang dé nghi Hoi dong xét xtr can cur
khoan 1 Piéu 241 Luat t6 tung hanh chinh, bac khang cdo, gitt nguyén quyét
dinh cua Ban 4n so tham.

NHAN PINH CUA TOA AN:

Trén co s& ndi dung vu an, can cr vao cac tai liéu trong hd so vu an da
dugc tranh tung tai phi€n toa, xem xét quan diém cuia Vién kiém sat, Hoi déng
x&t x1r phuic tham nhan dinh nhu sau:

[1]. V& thi tuc t tung:

Don khang céo cua nguoi khoi kién dang thu tuc va trong thoi han nén
dugc xem xét theo thu tuc phuc tham theo quy dinh cia phap luat.

[2]. V& noi dung:

[2.1] Xét vé thoi hiéu, thdi han, hinh thiec, trinh ty, thi tuc cia Quyét dinh
XU phat vi pham hanh chinh sé 10651/QD-XPVPHC ngay 05/8/2021 1a phu hop
vo1 quy dinh tai Luat td chirc Hoi déng nhan dan va Uy ban nhan dan ngay
26/11/2003; Luat xtr 1y vi pham hanh chinh nim 2012, sira doi, bo sung nim
2010; Nghi dinh s6 118/2021/ND-CP ngay 23/12/2021 cta Chinh phu quy dinh
chi tiét mot s6 diéu va bién phap thi hanh Luat xtr 1y vi pham hanh chinh; Nghi
dinh s6 91/2019/ND-CP ngay 19/11/2019 ctia Chinh phil quy dinh vé xtr phat vi
pham hanh chinh trong linh vuc dat dai.

[2.2] Xét vé tham quyén ctia Quyét dinh xtr phat vi pham hanh chinh sé
10651/QD-XPVPHC ngay 05/8/2021 1a phu hop véi quy dinh tai Luat td chirc
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https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20th%E1%BB%8B%20x%C3%A3%20Ho%C3%A0i%20Nh%C6%A1n
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20Nguy%E1%BB%85n%20Th%E1%BB%8B%20N%C4%83m%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201960%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Th%C3%B4n%20L%C6%B0%C6%A1ng%20Th%E1%BB%8D%202,%20x%C3%A3%20Ho%C3%A0i%20Ph%C3%BA,%20th%E1%BB%8B%20x%C3%A3%20Ho%C3%A0i%20Nh%C6%A1n,%20t%E1%BB%89nh%20B%C3%ACnh%20%C4%90%E1%BB%8Bnh
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20th%E1%BB%8B%20x%C3%A3%20Ho%C3%A0i%20Nh%C6%A1n
https://trolyao.toaan.gov.vn/l%20link/o%20khu%20ph%E1%BB%91%20Ph%E1%BB%A5ng%20Du%201,%20ph%C6%B0%E1%BB%9Dng%20Ho%C3%A0i%20H%E1%BA%A3o,%20th%E1%BB%8B%20x%C3%A3%20Ho%C3%A0i%20Nh%C6%A1n,%20t%E1%BB%89nh%20B%C3%ACnh%20%C4%90%E1%BB%8Bnh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20Nguy%E1%BB%85n%20Th%E1%BB%8B%20N%C4%83m%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201960%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Th%C3%B4n%20L%C6%B0%C6%A1ng%20Th%E1%BB%8D%202,%20x%C3%A3%20Ho%C3%A0i%20Ph%C3%BA,%20th%E1%BB%8B%20x%C3%A3%20Ho%C3%A0i%20Nh%C6%A1n,%20t%E1%BB%89nh%20B%C3%ACnh%20%C4%90%E1%BB%8Bnh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20Nguy%E1%BB%85n%20Th%E1%BB%8B%20N%C4%83m%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201960%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Th%C3%B4n%20L%C6%B0%C6%A1ng%20Th%E1%BB%8D%202,%20x%C3%A3%20Ho%C3%A0i%20Ph%C3%BA,%20th%E1%BB%8B%20x%C3%A3%20Ho%C3%A0i%20Nh%C6%A1n,%20t%E1%BB%89nh%20B%C3%ACnh%20%C4%90%E1%BB%8Bnh

Hoi déng nhan dan va Uy ban nhan dan ngay 26/11/2003; Luat t6 chtrc chinh
quyen dia phuong ngay 19/6/2015; Luat sira d6i, b6 sung mot s diéu cua Luét
t6 chirc chinh pht va to chitc chinh quyén dia phuong ngay 22/11/2019; Luat xu
Iy vi pham hanh chinh nim 2012 stra d6i, bd sung nim 2020; Nghi dinh
118/2021/ND-CP ngay 23/12/2021 cta Chinh phu quy dinh chi tiét mot sé diéu
va bién phap thi hanh luat xtr Iy vi pham hanh chinh; Nghi dinh $6 91/2019/ND-
CP ngay 19/11/2019 ciia Chinh phu quy dinh vé xir phat vi pham hanh chinh
trong linh vuc quan 1y dat dai thi ong Nguyén Chi C — Phé Cha tich UBND thi
xd H, tinh Binh Dinh (theo linh vuc duoc phan cong, Uy quyén thudng xuyén)
ky ban hanh quyét dinh néu trén 13 ding quy dinh ctia phap luat.

[2.3] Xéc dinh tinh hop phap va co can cir ciia Quyét dinh xtr phat vi pham
hanh chinh s6 10651/QD-XPVPHC ngay 05/8/2021:

Qua trinh ké khai dang ky, quan 1y, str dung mot phan thira dat sé 750, to
ban do s6 17 (ban d6 VN-2000), phuong H thi ho so dia chinh nim 1983, phan
dién tich dat ba Nguyén Thi N dé nghi ciAp GCNQSDPD, QSH nha ¢ va tai san
khac gin lién voi dat khong do dac, giai thira, thé hién dat doi nti. Theo ho so
dia chinh nam 1997 thi phan dién tich dat tren thé hién tai mot phén thira dat sb
358A, t ban d6 sb 07, dién tich 4.300m?, loai dit hoang (H), s muc ké ghi:
UBND xa quan ly.

Theo bao cao cia UBND phuong H: Mot phan thira dat sb 750, to ban dd
s6 17 (ban d6 VN-2000) c6 ngudn goc trude day do cha me ba Nguyén Thi N
canh tac trong khoai my, khoai lang dén ndm 1979 Lam truong Hoai Nhon trong
cay Diéu trén dat tai khu vuc c6 tuc danh Go Coc nhung Lam truong H2 ban
giao lai dat cho Hop tac xa N3 quan ly, cay Piéu trén dat Hop tac xa N3 sang
nhuong lai tr Lam truong H. Pén nam 1990-1991, Hop tac xa N3 1ap thu tuc
thanh ly cay Piéu trén dat do Hop tac xa quan ly khong hiéu qua va can ngudn
kinh phi dé tra no dau tu xay dung co ban. Pén nim 1994 - 1995, tién hanh
thanh 1y cdy Diéu trén dat cho cac ho dan, uu tién cho cac ho gia dinh c6 ngudn
gbe dat trude day. Khu vuce néu trén (trong d6 co dat ba Nguyén Thi N dang dé
nghi cap GCNQSDD) tai thoi diém nam 1993 1a khu vuc c¢6 d ddc, canh tac
khong thuan loi. Do d6, khi can giao quyén thi vi tri néu trén khong dua vao can
d6i giao quyén cho cac ho gia dinh, ca nhan ma do UBND xa H (nay 1a UBND
phuong H) quan ly. Thoi diém nam 1993, khu vuc néu trén chua duoc do dac,
giai thira va con ton tai cay diéu trén dat. Do d6, Hop tac xa N3 méi thanh 1y cay
Diéu trén dét cho cac ho dan.

Thoi diém nam 2009 - 2010, UBND tinh B thyuc hién viéc bdi thuong phia
tay tinh Binh Dinh (A - H) nay la duong H, khu vuc néu trén (trong d6 c6 thira
dat ba Nguyén Thi N dang dé nghi cip GCNQSDD Ia dat do UBND xa H (nay
la UBND phuong H) quan ly. Do do, chi bdi thuong vé cay cdi, hoa mau trén
dat, khong boi thuong vé dat do ba H1 (em ba N) ké khai nén boi thuong cay cdi
do ba H1 ky nhan tién dén bu.

Qua trinh giai quyét ho so dé nghi cap GCNQSDD ciia ba Nguyén Thi N
va 6ng Banh Trong P c6 don dé nghi cap GCNQSDD tai mot phan thira dat s6
750 (ky hiéu thira 1115), to ban d6 s6 17 (ban d6 VN-2000), dién tich
1.087,9m°, toa lac tai khu phd P, phuong H, dit trong cdy lau nim. Ngudn gbc
str dung dat 1a do ba tu ké khai dat UBND phuong H quén 1y, cha me ba Nguyén
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Thi N chiém sir dung trudc nam 1983. Dén nam 1983 ting cho vo chdng ba
Nguyen Thi N bang miéng khong co gidy to cho. Tur thoi diém nam 1983, vo
chdong ba tiép tuc chiém dit dé trong cay lau nam. Ngay 28/7/2021, UBND
phuong H lam viéc voi ba xac dinh nguén gbc thira dat ma hién nay ba xin cap
GCN 1a do cha me ba chiém dét trong ciy lau nim do UBND phuong H quan ly
trudc nam 1983. Sau do, tang cho ba vao nam 1983 bang miéng khong cé glay
to. Tu thoi diém nam 1983, vo chong ba tiép tuc chiém phan dién tich 1. 087, 9m”®
dat trong cdy lau nim do UBND phuong H quan 1y tai mot phan thira dat s6 750,
td ban do s6 17 (ban dd6 VN-2000), phuong H, dé trong cay lau nam, sir dung 6n
dinh, khong tranh chap. Ba Nguyén Thi N théng nhit viéc di thuc hién hanh vi
vi pham néu trén va thong nhat ndép phat theo quy dinh ctua Nghi dinh s6
91/2019/ND-CP ngay 19/11/2019 cta Chinh pha quy dinh vé xt phat vi pham
hanh chinh trong linh vyc dét dai. Ba Nguyén Thi N cho rang thira dat ba dé
nghi cap GCNQSDP co nguon gbc chiém dat do UBND phuong H quan ly, du
diéu kién dugc cong nhan quyen su dung dat theo quy dinh tai Piéu 22 cia Nghi
dinh s6 43/2014/ND-CP ngay 15/5/2014 ctia Chinh phi quy dinh chi tiét thi
hanh mot sé diéu cua Luat dat dai. Thuc hién Nghi dinh s 91/2019/ND-CP
ngay 19/11/2019 cta Chinh phi vé xtr phat vi pham hanh chinh trong linh vuc
dat dai, Van ban s6 1360/STNMT-TTRA ngay 06/6/2020 vé viéc trién khai thuc
hién Nghi dinh s6 91/2019/ND-CP ngay 19/11/2019 cta Chinh phil vé xtr phat
vi pham hanh chinh trong linh vuc dit dai va Van ban s6 357/UBND-STNMT
ngay 21/7/2020 ctia UBND thi xa H vé viéc xur Iy cac hanh vi l4n chiém, sir
dung dat dai muc dich trén dia ban thi x4. Ngay 29/7/2021, Chu tich UBND
phudng H 1ap bién ban vi pham hanh chinh d6i voi ba Nguyén Thi N vé hanh vi
chiém 1.087.9m” dat nong nghiép (dét trong cay lau nim) do UBND phuong H
quan 1y tai mot phan thira dat s6 750 (ky hiéu thira 1115), to ban d6 sé 17 (ban
d6 VN-2000) dé trong cdy lau nim. Ba Nguyén Thi N thong nhét v6i ndi dung
bién ban vi pham hanh chinh trén.

Nhu vay, mot phan thira dat s6 750 (ky hiéu thira 1115), t& ban d6 s6 17
(ban dd6 VN-2000), dién tich 1.087,9m°, toa lac tai khu phd P, phuong H do
UBND phuong H quan ly. Qua trinh str dung ciing nhu tai thoi diém ba N bi lap
bién ban xur phat vi pham hanh chinh thi ba khong co quyét dinh hay glay to gi
ctia co quan c6 thaim quyén dé xac nhan vé quyén sir dung dién tich dat trén, ba
N ciing khéng dugc UBND phuong H cho phép sir dung dién tich dat nay. Do
véy, hanh vi chiém dét cua ba N d3 vi pham quy dinh tai diém d khoan 1, khoan
5 Piéu 14 Nghi dinh s6 91/2019/ND-CP ngay 19/11/2019 ciia Chinh phu.

Do d6, Chu tich UBND thi xd H ban hanh Quyét dinh sb 10651/QP-
XPVPHC ngay 05/8/2021 xir phat vi pham hanh chinh ddi v6i ba Nguyén Thi N
1a dng theo quy dinh tai Diéu 57, Piéu 68 Luit xir Iy vi pham hanh chinh nim
2012 (stra ddi, bo sung nam 2020) va khoan 4 Piéu 4, khoan 2 Diéu 7, khoan 5
Diéu 14 Nghi dinh s6 91/2019/ND-CP ngay 19/11/2019 ctia Chinh phu quy dinh
vé XU phat vi pham hanh chinh trong linh vuc dat dai.

[2.4] Do Quyét dinh xir phat hanh chinh s6 10651/Qb-XPVPHC ngay
05/8/2021 cua Chu tich UBND thi xa H d6i v6i ba Nguyén Thi N 14 dung quy
dinh cua phap luat, hanh vi vi pham vé dat dai ctia ba N chua duoc giai quyét
xong, viéc cip GCNQSDD dugc xem xét khi phai co du cac can ct, diéu kién
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theo quy dinh ctia phap luat, nén ngudi khoi kién dong thoi yéu cau Toa an huy
Quyét dinh xuo phat vi pham hanh chinh va buéc UBND thi xa H cép
GCNQSDD tai thira dat s6 750 to ban dd s6 17 (ban d6 VN-2000), dién tich
1.087,9m%, toa lac tai khu phd P, phuong H, thi x3 H, tinh Binh Dinh cho ba
Nguyén Th1 N la khong c6 can ctr, khong phu hop voi quy dinh cua phap luat.

Tu cac nhén dinh néu trén, Toa an cap so thAm bac cac ndi dung khoi kién
cia ba Nguyén Thi N yéu ciu Toa an hiy Quyét dinh xt phat vi pham hanh
chinh s6 10651/QD-XPVPHC ngay 05/8/2021 cua Chu tich UBND thi xa H ddi
v6i ba Nguyén Thi N va buoc UBND thi xa H cAp GCNQSDD vé thira dat sb
750, to ban d6 sb 17, dién tich 1.087,9m?, toa lac tai khu phé P, phuong H, thi
xa H, tinh Binh Pinh cho ba Nguyén Thi N 13 ¢6 cin cu, dung quy dinh cta
phap luat.

Tai giai doan phuc tham, ngudi khang cao khong cung cap thém cac tai liéu
ching ctr gi moi dé ching minh cho yéu cau ctia minh, do d6 Toa 4n cip phuc
tham khoéng c6 co so dé chap nhan khang cdo.

[3] Vé an phi phic tham hanh chinh: Ba Nguyen Thi N thudc truong hop
nguoi cao tudi nén dugc mlen khong phai chiu tién 4n phi hanh chinh phuc tham
theo quy dinh tai Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 cta Uy
ban Thuong vu Québc hdi quy dinh vé mirc thu, mién, giam, thu, ndp, quan 1y va
st dung an phi va I¢ phi Toa an:

Céc quyét dinh khéc ctia Ban an so tham khong bi khang céo khang nghi c6
hiéu luc phap lut ké tir ngay hét thoi han khang céo, khang nghi.

Vi cac 1€ trén,

QUYET PINH:

Can ctr khoan 1 Piéu 241 Luat t6 tung hanh chinh; Nghi quyét sb
326/2016/UBTVQHI14 ngay 30/12/2016 cia UBTVQH quy dinh vé mirc thu,
mién, giam, thu, nop, quan 1y va st dung 4n phi va 1& phi Toa an:

1. Bac khang cdo cua ba Nguyén Thi N, giit nguyén quyét dinh ctia Ban 4n
hanh chinh so tham s6 22/2023/HC-ST ngay 24 thang 5 nim 2023 ctia Toa an
nhan dan tinh Binh Pinh

2. Vé an phi phuc thim hanh chinh: Ba Nguyén Thi N khong phai chiu an
phi hanh chinh phiic tham.

3. Cac quyét dinh khac cta Ban an so tham khong c6 khang céo, khang
nghi ¢ hiéu lyc phép luat ké tir ngay hét thoi han  khang cao, khang nghi.

4. Ban an phtc tham c6 hiéu luc phép luat ké tir ngay tuyén an.

Noi nhén: TM. HOI PONG XET XU PHUC THAM

- TAND t6i cao; N THAM PHAN - CHU TOA PHIEN TOA
- VKSND cap cao tai Pa Nang;
- TAND tinh Binh Dinh;

- VKSND tinh Binh Dinh;

- Cuc THADS tinh Binh Dinh; (Pa ky)
- Nhitng nguoi tham gia to tung;
- Luu HSVA, p. HCTP, Luu tri.
Pham Van Hep
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