TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH Doc l1ap - Tw do - Hanh phtc

Ban an s6: 448/2020/KDTM-PT
Ngay: 01/06/2020
V/v tranh chap hgp dong thi cong

, ~ NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phdan Hgi déng xét xi phuic thdm gém co:

Tham phén - Chui toa phién toa: Ba U Thi Bach Yén

Cac Tham phan: Ba Nguyén Thu Chinh

Ba Hoang Thi Bich Thao

- Thu ky phién toa: Ba Phan Thi Thu Hién — Thu ky Toa 4n, Toa 4n nhan
dan Thanh pho H6 Chi Minh.

- Dgi dign Vign kiém sat nhan dan Thanh phé Hé Chi Minh tham gia
phién toa: Ba Nguyen Thi Thanh Phuong - Kiém sat vién.

Ngay 01 thang 6 nam 2020 tai try s& Toa &n nhan dan Thanh pho Ho Chi
Minh xét xtr phuc tham cong khai vy an kinh doanh thuong mai thy ly so:
09/2020/TLPT-KDTM ngay 13 thang 01 nam 2020 vé: “Tranh chap hop dong
thi cong ”

Do Ban an dan sy so tham s6 106/2019/KDTM-ST ngay 26/11/2019 cua
Toa an nhan dan Quan 12 bi khang cao.

Theo Quyét dinh dua vu &n ra xét xir s6 2296/2020/QD-PT ngay 05
thang 5 nam 2020 gitra cac duong su:

* Nguyén don: Cong ty TNHH A

Tru so: 87/44/18 duwong PVH, phuong TTN, quan MH, Tp.HCM.

Pai dién hop phép : Ong Tran Anh Th

* Bj don: Cong ty C6 phan SG

Tru s¢: 229 duong PVD, phuong M, quan GV, Tp.HCM.

Pai dién hop phap: Ong Nguyén Thanh Q

*Nguoi khang cao: Cong ty Co phan SG.

NOQI DUNG VU AN:

Theo ban 4n so thim da thé hién:

* Trong don khoi kién dé ngay 20/12/2018, cac ban ty khai, cac bién ban
lam vi¢c va hoa gidi trong qua trinh dicu tra va tai phién toa nguyén don Cong ty
TNHH A (bai dién uy quyén: Ong Tran Anh Th) trinh bay:

Ngay 23/07/2018 Cong ty TNHH A ( goi tat la Cong ty A) c6 ky hop dong
kinh té so t¢ 08/HDKT/2018/AC-SGG véi Cong ty Co phan SG ( goi tat la
Cong ty SG). Noi dung cung cap vat tu va thi cong hoan thién mat diang ngoai



nha 24 can thu¢c cong trinh “Khu déan cu Cityland Z751-Khu B&D”. Trong
thoi gian thi cong Cong ty SG 6 thu hoi lai 05 can (L8.1,1.8.2,1.8.3,1.9.1,1.9.2,)
theo bién ban lam viéc so 17.08/2018/BBLV-SGG-GPNAC va 01 cén (L9.3)
theo bién ban lam viéc so 02/SG-AC ngay 06/09/2018. So lugng thuc té thi
cong con lai la 18 can.

Ngay 05/10/2018 Cong ty A di thi cong hoan thién phan son nudc, Ngay
15/11/2018 da ky nghiém thu c6 xac nhan cua ban chi huy cong trinh,

Cén cir theo diéu 2 cia hop dong kinh té 08/HDKT/2018/AC-SGG thi Cong
ty SG phai tam ung thanh toan 80% khoi lugng cong viéc hoan thanh va 95%
sau khi nghiém thu. Ngay 19/10/2018 Cong ty A c6 gui day du ho so thanh toan
tam tng, ngay 15/11/2018 gui ho so quy€t toan cho Cong ty SG theo Dieu 2 hgp
dong kinh te.

S tién phai thanh toan theo hop dong 1a 354.422.000 dong (ba trim ndm
muoi bon tri¢u bon tram hai muoi hai ngan dong). Chua bao gom 33.898.000
dong (ba muoi ba triéu tdm tram chin muoi tim ngan dong) tién bao hanh.Va so
tien phat cham thanh toan ap dung theo dicu 06 hop dong kinh t& so
08/HBKT/2018/AC-SGG duogc tinh dén ngay 12/11/2019 cu thé nhu sau:

Phat cham tam ang khéi luong: Tt 22/10/2018-15/11/2018:

237.392.164d x 2% x 25 ngay = 118.696.082 ddng

Phat cham thanh quyét toan : ngay 01/12/2018 - 12/11/2019:

354.422.000d x 2 % x 347 ngay = 2.459.688.680 ddng

Tong so tién phai thanh toan tinh dén 12/11/2019 la:

~354.422.000 dong + 33.898.000 dong + 118.696.082 dong + 2.459.688.680
dong =2.966.704.760 dong

(Bang chir: Hai ty chin tram sau muoi sau trigu bay tram l¢ bén ngan bay
tram sau muoi dong).

Thoi glan qua Cong ty A d3 nhiéu lan lién hé Ve viéc thanh toan khéi luong
va lam quyet toan hop dong, nhung COng ty SG cb tinh né tranh viéc thanh toan
bang nhiéu ly do vo Iy, c6 bién ban cam két thanh toan cudi 10/2018 nhung
khong thyc hién. Hién tai Cong ty A dang ng qua han bén nha cung cap vat tu,
khong c6 nguon von dé cong ty hoat dong, Cong ty A dang phai ng luong cong
nhan thi cong tai cong trinh Cityland.

Tai phién toa hom nay, dai di@n Cong ty A 6ng Tran ‘Anh Th tu nguyén r}]t
lai yéu cau phat cham tam {rng [(héi lugng 118.696.082 dong va tu nguyén dieu
chinh lai phat cham thanh quyet toan theo lai suat Ngan hang Nha nudc Viét
Nam tir ngay 01/12/2018 - 26/11/2019 1a 47.055.000 dong.

Tong sd tién ma Cong ty SG phai thanh toan cho Céng ty A tinh dén
26/11/2019 la:

~ 354.422.000 dong + 33.898.000 dong + 47.055.000 dong = 435.375.000
dong (Bon tram ba muoi lam tri€u ba tram bay muoi lam nghin dong).

Pé dam bao quyen loi hop phap cho Cong ty A, quyen loi clia ngudi lao
dong cua Cong ty A va cac don vi lién quan (nha cung cap, cong nhéan thi cong).
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Cong ty A yéu cau Toa an Quan 12 giai quyét buoc Cong ty SG thanh toan cho
Cong ty A toan bo sb tién 435.375.000 déng (Bén trim ba muoi lam triéu ba
trim bay muoi lam nghin d6ng). Sé tién phat cham thanh toan s& duoc tinh cho
dén khi Cong ty SG thanh toan day du cho Cong ty A.

* Bj don Cong ty C6 phan SG (goi tat 1a Cong ty SG) (Pai dién ty quyén
6ng Nguyén Thanh Q) trinh bay:

Ngay 23/07/2018 vai Cong ty C6 phan SG (Bén B) va Cong ty TNHH A
(Bén A) c6 ky hop ddng kinh té sb té 08/HDKT/2018/AC-SGG. Bén A nhan thi
cong son nudc cho 24 can thudc cong trinh “Khu dan cu Cityland Z751-Khu
B&D” cho bén B.

Trong qua trinh thuc hién, Cong ty A da vi pham thoi gian thi cong, mac du
Cong ty SG da nhicu lan nhac nhe, dan den cong trinh bi tre tien do tram trong,
da gdy thiét hai nghiém trong den tien d6 hoan thanh cong trinh. Méac du Cong ty
SG da rat lai 06 can dé cho doi khac thi cong. Nay Cong ty SG khong dong y voi
yéu cau cua nguyén don vi:

- Cén cir Hop dong va bién ban lam viéc cac bén, Cong ty TNHH A da vi
pham thoi gian ban giao son nudc va cac cong viéc defect (Cong ty Co phan SG
da guii cac thong bao yéu cau stra chira).

- Bong thoi Cong ty SG can cir vao hop dong va cac bién ban c6 lién quan
xac dinh gié tri vi pham viéc cham tién do da c6 don yéu cau phan to ngay
14/02/2019 bugc Cong ty TNHH A phai co trach nhiém tra lai cho Cong ty SG
SO tién nhu sau:

- Tien phat cham tién do trong vong 07 ngay la 83.952.000d (Tam muoi ba
tri¢u chin tram nam muoi hai nghin dong).

- Tien phat cham tién do ma bén chu dau tw da phat Cong ty SG, Cong ty
SG da tinh lai trén don gia x voi SO ngay bén nguyén don cham tién do la
1.496.915.0004.

Ngoai ra, Cong ty TNHH A con phai chiu trach nhiém chi tra cac khoan
lién quan dér] chi phi phat sinh tién 1ai qua han do6i vai so6 tién 614.886.882d (Séu
trdm mudi bon triéu tdm trdm tdm muoi sdu nghin tdm trdm tdm muoi hai dong)
tai Ngén hang déu tu va phat trién Viét Nam (BIDV) - chi nhanh Tay Sai Gon
ma Cong ty TNHH A da yéu cau Toa an phong toa tai khoan cua Cong ty SG
cho dén ngay vu an dugc dua ra xét xt, ngay 12/11/2019 1a 64.153.198d (Sau
muoi bon triéu mot tram nam muoi ba nghin mot tram chin muoi tam dong).

Tong cong s tien ma Cong ty SG yéu cau Cong ty TNHH A phai ¢ trach
nhiém tra den ngay 12/11/2019 1a 1.645.020.198d (Mot ty ség tram bon muoi
lam tri¢u khong tram hai muoi nghin mot tram chin muoi tam dong).

~ Ngoai ra, Cong ty SG con yéu cau duoc tiép tuc tinh I&i suat doi véi khoan
tien 614.886.882d (Sau tram mudi bon tri¢u tim tram tdm muoi sdu nghin tdm
tram tam muoi hai dong) bi phong téa cho dén khi thi hanh xong ban an.

Cong ty SG van cong nhan gia tri khdi luong ma Cong ty TNHH A da thuc
hién thuc té khoang hon 600.000.000d (Sau tram triéu dong) (Do chua day du ho
so quyet toan va bién ban xac nhan cua dai dién hai bén phap nhan). Cong ty SG
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da thanh toan cho Cong ty TNHH A 323.532.729d (Ba tram hai muoi ba triéu
nam trim ba muoi hai nghin bay trim hai muoi chin d6ng) (43 bao gdm tién bao
hanh) va 18.000.0004 tién thué nhan cdng defect 15i phan son nuéc caa Cong ty
TNHH A chua thyc hién.

Ban an dan su so' thAm s6 106/2019/KDTM-ST ngay 26/11/2019 ciia
Toa an nhan dian Quan 12 da tuyén nhuw sau:

Chap nhan yéu cau khai kién cta nguyén don Cong ty TNHH A.

Bugc Cong ty Cé phan SG phai thanh toan cho Cong ty TNHH A s tién
435.375.000 dong (Bon tram ba muoi lam tri€u ba tram bay muoi 1am nghin
dong) ngay sau khi ban an c6 hiéu luc phap luét.

Ké tir ngay Cong ty TNHH A c6 don yéu cau thi hanh an, néu Cong ty Co
phan SG chua thanh toan sd tién trén, thi Cong ty cd phan dau tu va xay dung
SG con phai tra thém cho Cong ty TNHH A s tién 13i d6i v6i sb tién cham tra
cho dén khi thi hanh 4n xong ban an.

Tiép tuc duy tri bién phép khan cip tam thoi s6 66/QD-KCTT ngay
03/01/2019 cua Toa an nhan dan Quan 12 cho dén khi Cong ty C6 phan SG thuc
hién xong nghia vy thanh toan so tién néu trén cho Cong ty TNHH A.

Ngoai ra, ban an con tuyén vé an phi va quyén khang céo cta cac duong su.

Ngay 28/11/2019, Bi don khang co toan bd ban 4n so tham.

Tai phién toa phiic tham,

- Bi don van gitr nguyén khang cao, khong dong ¥ v4i ban an so tham véi
cac ly do sau: Ho so quyet toan khong day du va khong dam bao vé mat phap 1y
theo quy dinh trong hop dong; Cap so tham khong xem x¢ét dén viéc Nguyén don
da cham tién do thi cong ban giao cong trinh tré so v4i thoi han da thoéa thuan;
S6 tién Bi don bi phong toa nhiéu hon sb tién ma Bi don phai tra cho Nguyén
don lam thiét hai dén quyén loi cua Bi don.

- Nguyén don khong chap nhan yéu cau khang co cua Bi don va yéu cau
gilt nguyén ban an so tham.

Pai dién Vién Kiém sat nhan dan Thanh phd HO6 Chi Minh phat biéu ¥ kién
v€ viéc tuan theo phap luat to tung trong qua trinh giai quyet vu an ciia Tham
phan, ctia Hoi dong xét xir tai phién toa cling nhu viéc chap hanh phap luat cua
cac bén duong sy da thyc hién ding quy dinh cua B luét T tung Dan su va dé
nghi Hoi dong xét xir can cit Khoan 3 Diéu 308 B luat T6 tung Dan sy 1a huy

ban an so tham do vi pham nghiém trong thu tuc t6 tung 1a d6i voi yéu cau phan
t ctia Bi don chua dugc cap so tham xem xét va quyét dinh trong ban an.

NHAN PINH CUA TOA AN:
Sau khi nghién ctru cac tai lidu, ching cr c6 trong‘hck) so vu an da dugc xem
x¢€t tai phién toa, két qua tranh tung tai phién toa, Ho1 dong xét xur nhan dinh:
[1] Don khang cdo cua Cong ty C6 phan SG con trong thdi han luét dinh,
hop 1€ nén dugc chap nhan.
[2] Xét thdy, tai cap so tham, Bj don la Cong ty Co phan SG ¢ yéu cau
phan t6 doi voi Nguyén don. Tai ban an so tham trong phan nhan dinh c6 xem
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xét vé yéu cau phan t6 cua Bi don 1a khong chip nhan yéu cau cia Bi don,
nhung trong phan tuyén ctia ban an khong tuyén chap nhan hay khong chap nhan
yeu céu cua Bi don, df)ng thoi tai bién ban nghi an thé hién khéng c6 thao luan
va quyét dinh vé yéu cau phan t6 ctia Bi don la vi pham quy dinh tai Piém c
Khoan 2 Piéu 266 Bo luat T6 tung Dan su vé Ban an so tham: “Trong phan
quyét dinh phai gh1 rd cac can clr phap luat, quyét dinh ctia Hoi dong xét xtr vé
ting van de phai giai quyét trong vu 4n” va Khoan 3 Diéu 264 Bo luat TH tung
Dan sy vé Nghi an: “Khi nghi an phal c6 bién ban ghi lai cac ¥ kién da thao luan
va quyét dinh cta Hoi dong xet xu”. Voi nhimg vi pham nghiém trong thu tuc to
tung néu trén anh huong dén quyén va lot ich hop phap cua Bi don, d6 la yéu cau
phan t6 cua Bi don chua duoc giai quyét tai cap so tham. Do vay, Hoi dong xét
xtr cap phuc thAm quyét dinh huy ban 4n so tham theo quy dinh tai Khoan 2 Diéu
310 Bo luat T tung Dan su. Do hity ban 4n so tham nén yéu cau khang céo cua
Bi don chwa duoc xem xét tai cdp phtc thim nay.

[3] V& an phi phtic thdm: Do hily ban an so tham nén Cong ty Co phan SG
khong phai chiu an phi phiic tham theo quy dinh tai khoan 3 Diéu 29 Nghi quyét
s0 326/2016/UBTVQHI14 ngay 30/12/2016 cua Uy ban Thuong vu Qudc Hoi
quy dinh v€ an phi, 1¢ phi Toa an.

Vi cac lé trén;
QUYET PINH:
- Ap dung Khoan 3 Diéu 308 B¢ luat T6 tung Dan su ;
- Ap dung Nghi quyét sd 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy
ban Thudng vu Qubc Hoi quy dinh vé an phi, 1& phi Toa an.

Tuyén xur:

1. Hiy Ban 4n dan sy so tham s6 106/2019/KDTM-ST ngay 26/11/2019
cua Toa an nhan dan Quan 12, Thanh pho H6 Chi Minh.
‘ 2. Chuyén ho S0 VU an néu trén cho Tc‘)g an nhan dan Quan 12, Thanh phé
Ho6 Chi Minh giai quyét lai theo trinh ty so tham.
3. Hoan tién tam Ung an phi phic tham 1a 2.000.000 ddng cho Cong ty CH
phan SG theo Bién lai thu s6 0107841 ngay 04/12/2019 cua Chi cuc Thi hanh én
dan sy Quén 12, Thanh pho H6 Chi Minh.

Ban an phuc tham c6 hiéu luc phap ludt ké tir ngay tuyén an.

TM. HQOI PONG XET XU
Noi nhin: THAM PHAN - CHU TQA PHIEN TOA
- TAND TC;
- TAND cép cao tai TP.HCM;
- VKSND TP.HCM;
- TAND Quan 12;
- Chi cuc THADS Quan 12;
- Cac duong su;
- Luu: VT, hd so (Hién). U Thi Bach Yén



