_TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Péoc 1ap - Tu do - Hanh phic

Ban 4n s6: 04/2022/HNGD-PT
Ngay: 05-01-2022

V/v “Tranh chip chia tai san chung
sau khi ly hon”

] _ NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phin Hpi dong xét xir phiic thdm gom co:

Thdm phan - Chii toa phién toa: Ba Poan Thi Trang.

Cdc Tham phan: Ba Ngo Thi Kim Khanh.

Ong Phan Trinh Minh Drc.

- Thuw ky phién toa: Ba Nguyén Thi Thu Véan - Thu ky Toa 4n nhan
dan Thanh ph6 H6 Chi Minh.

- Dgi di¢gn Vién kiém sdt nhan dan Thanh phé Ho Chi Minh tham
gia phién toa: Ong Nguyén Van Hoang - Kiém sat vién.

Ngay 05 thang 01 nam 2022, tai tru s¢ Toa an nhan dan Thanh phé Ho
Chi Minh, xét xu phic tham cong khai vu an thy 1y s6 49/2021/TLPT-
HNGD ngay 01 thang 7 nam 2021 vé viéc “Tranh chap chia tai san chung
sau khi ly hon”.

Do Bin 4n dén sy so tham s6 394/2021/HNGD-ST ngay 25 thang 5 ndm
2021 cua Toa an nhan dan Quan T, Thanh pho H6 Chi Minh bi khang céo.

Theo Quyét dinh dua vu 4n ra xét xir phic tham s6 4229/2021/QD-PT
ngay 09 thang 11 nam 2021 va Quyét dinh hoan phién toa phtuc tham so
11299/2021/QD-PT ngay 09/12/2021, gitra cac duong su:

Nguyén don: Ba Poan Kim N, sinh ndm 1987 (ving mit)

Dia chi: 03.04 chung cu T 3441A P, Phuong B, Quéan T, Thanh phd Ho
Chi Minh.

Nguoi dai dién theo uy quyén: Ba Nguyén Thi M, sinh nim 1996 (c6 mit)

Pia chi lién lac: 107 A-B Q, Phuong M, Quéan N, Thanh phé H6 Chi
Minh (Gidy Uy quyén cong chimg s6 05698, quyén s6 07 TP/CC-SCC/HPGD
ngay 28/7/2020 tai Van phong cong ching H, Thanh phd Ho Chi Minh).

Nguoi bao v€ quyén va loi ich hop phap cua nguyén don: Ong Ngb
Puc T, Luét su Vian phong Luét su D, Thanh phé Ho Chi Minh (c6 mit)

Pia chi: 107 A-B Q, Phudong M, Quan N, Thanh phdé H6 Chi Minh.

Bi don: Ong Hoang Cao H, sinh nam 1973 (c6 mat)



Dia chi: 03.04 chung cu T 3441A P, Phuong B, Quén T, Thanh phd Ho
Chi Minh.

Ngudi bao vé quyén va loi ich hop phéap cua bi don: Ong Quang Khoa
T, Luat su Cong ty Luat TNHH MTV C, Thanh phd H6 Chi Minh (c6 mat).

Dia chi: 248 B, Phuong H, quan T, Thanh phé H6 Chi Minh.

Nguoi khdng cdo: Ong Hoang Cao H.

NOI DUNG VU AN:

_ Theo don khoi kién ngay 01/7/2019 cung cac tai liéu chung cir trong
ho so va tai phién toa so tham, nguyén don ba Poan Kim N ¢6 nguoi dai
dién theo uy quyén ba Nguyén Thi M trinh bay:

Ba Poan Kim N va éng Hoang Cao H c6 ding ky két hon tai Uy ban
nhan dan Phuong B, Quén G ngay 31/5/20212. Qua trinh chung sdng phat
sinh mau thudn ba Nd3 ndp don xin ly hon. Tai Ban an so
348/2019/HNGD-ST ngay 23/4/2019 cua Toa an nhan dan Quan T : Chap
nhan yéu cau ciia ba Poan Kim N xin ly hon 6ng Hoang Cao H; Vé con
chung giao 02 con chung Hoang Cao K va Hoang Cao K1 cho ba Ntruc
tiép nudi dudng va ong H cip dudng nudi con mdi thang 2.000.000 dong;
V& tai san chung ba Nva 6ng H tu thda thuan; Vé ng chung ba N va ong H
tu khai khong c6. Sau khi ly hon hai bén khong thoa thuan dugc vé viéc
chia tai san chung la can hd 03.04 chung cu T 3441A P, Phuong B, Quén
T, Thanh phé H6 Chi Minh.

Ba N khéi kién ong H yéu cau chia tai san chung 1a cin ho 03.04
chung cu T 3441A P, Phuong B, Quan T, Thanh phé H6 Chi Minh, dién
tich san 73,8m?, thudc thira dat s6 50, to ban do s6 145, theo Gidy chung
nhan quyén str dung dat, quyén so hitu nahf & va tai san gin lién véi dat sb
BL 195313, s vao s6 cdp GCN: CHO1529 do Uy ban nhan dan Quan T
cap ngay 30/8/2012, dtng tén 6ng Hoang Cao H, ba Poan Kim N.

Bang cach chia ba Ndéng y giao can ho 03.04 chung cu T 3441A P,
Phuong B, Quan T, Thanh phd HO Chi Minh cho 6 ong H duoc quyén sO hiru
va ong H phai giao cho ba Nitri gia nha va dat tuong ng sO tién
719.799.000 dong, theo két qua tham dinh gia cua Cong ty co phan dinh gia

va dau tu kinh doanh bat dong san T thi gia tri quyén s& hitu can ho la
1.439.598.000 dong.

Theo céc tai liéu chimg cir trong hd so va tai phién toa so tham, bi don
ong Hoang Cao H trinh bay:

Vao nam 2011, 6ng H c6 mua can hd 03.04 chung cu T 3441A P,
Phuong B, Quan T, Thanh phé H6 Chi Minh bang sé tién riéng cta 6ng
Hién. Trong thoi gian hoan tat tha tuc ly hon véi vo dau tién, ong H co
quen va d& nghj ba Ndimg tén mua gitim cin hd 03.04 chung cu T 3441A
P, Phuong B, Quan T, Thanh phé Ho Chi Minh. Pén niam 2012, ong H két
hén voi ba Nva 6ng H cho ba N dtng tén chung, xac 14p cin ho s6 03.04

2



chung cu T 3441A P, Phuong B, Quan T, Thanh phé HO Chi Minhdién tich
san 73, 8m?, thudc thira dét s6 50, to ban do s6 145, theo Giéy chung nhén
quyén st dung dat quyen so hiru nha ¢ va tai san gin lién v4i dat sd BL
195313, s6 vao s6 cap GCN: CHO1529 do Uy ban nhan dan Quan T cip
ngay 30/8/2012 du’ng tén ong Hoang Cao H, ba Poan Kim N. Do d¢ tai
san trén la tai san riéng cua 6ng H va ba Nkhong c6 cong sirc dong gop nén
ong H dong y hd tro cho ba Nsb tién 200.000.000 déng. Ong H khong dong
¥ chia tai san chung.

Tai Ban 4n hon nhan va gia dinh so thim s6 394/2021/HNGD-ST
ngay 25/5/2021 cua Toa an nhén dén Quén T, Thanh pho H6 Chi Minh da
quyét dinh:

C‘z'm cu Vélp khoan 2 Piéu ‘21, khoan 1 Biéu‘28, diém a khoan 1 Piéu
35,‘ biéu 36, diem a khoan 1 biéu 39, khoan 1 biéu 228, Diéu 271, khoan 1
Dicu 273 cua B luat T6 tung dan sy nam 2015;

Can ct khoan 1 Diéu 33, khoan 1 Piéu 34, Piéu 59 cua Luit Hon
nhan va Gia dinh nam 2014;

Can ctir Nghi quyet sO 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy
ban Thuong vu Qudc hdi vé an phi, 18 phi Toa an;

Can ctr Luat Thi hanh an dan su;
Tuyén xu:

Chap nhan yéu cau chia tai san chung ctia ba BPoan Kim N do61 vdi ong
Hoang Cao H.

Tai san chung cua ba Poan Kim N va 6ng Hoang Cao H la can hd
03.04 chung cu T 3441A P, Phuong B, Quéin T, dién tich san 73,8m?, thudc
thira dat s6 50, to ban do s6 145, theo Gidy ching nhan quyén sir dung dat,
quyén s& hitu nha & va tai san gan lién voi dat sé BL 195313, s6 vao so cp
GCN: CHO1529 do Uy ban nhan dan Quan T cép ngay 30/8/2012 dung
tén 6ng Hoang Cao H, ba Poan Kim N vé&i tong gid tri tai san la
1.439.598.000 (mot ty bdn trim ba muoi chin triéu nim trim chin muoi
tam nghin) ddng. Chia cho ba Poan Kim N duoc 7 gia tri quyén sir dung
dat va quyén so hitu nha twong tng sd tién 1 719.799.000 (bay traim mudi
chin triéu bay tram chin muoi chin nghin) dong.

Chia cho 6ng Hoang Cao H dugc quyén quan 1y st dung dat va so hiru
can hg 03.04 chung cu T 3441A P, Phuong B, Quan T, di¢n tich san
73,8m?, thudc thira dat s6 50, to ban do s6 145, theo Gidy chimg nhan
quyén str dung dat quyen so hiru nha & va tai san gan lién voi dat so BL
195313, s6 vao so cap GCN: CHO1529 do Uy ban nhan dan Quan T cép
ngay 30/8/2012 ding tén 6ng Hoang Cao H, ba BPoan Kim N.

Ong Hoang Cao H c6 nghia vu thanh toan lai cho ba Poan Kim N s
tién la 719.799.000 (bay tram muoi chin triéu bay tram chin muoi chin
nghin) dong.



Ngoai ra ban an con tuyén vé an phi, quyén khang cdo, thoi han khang
cao va thi hanh an.

Ngay 07/6/2021, 6ng Hoang Cao H khang cao toan by Ban an so
tham. Ly do khang cdo: Tai san c6 duoc 1a tir tién riéng cta ong, hinh thanh
trude thoi ky hon nhan, 6ng chi nhd ba Ndémg tén, ba Nkinh té rat kho
khin vao thoi diém mua cin hd nén khong thé co tai san, dé nghi dbi chat
v6i ba Ngoc; Toa chua xem xét dén phan cong stc dong gop vao khdi tai
san thyc té; Dé nghi Toa an xem xét nhirng 161 khai tai Toa, khong chi dua
vao chimg clr cung cip; Can ho dang tranh chép dang bi phong téa theo
quyét dinh cua co quan thi hanh an nén khong thé phan chia dugc. Do do
6ng H yéu cau: Huy toan bd ban an so thAm; Phén chia tai san lai va cong
nhan can ho 1a tai san riéng ctia ong.

Tai phién toa phtc thim:

* Nguoi dai dieén hop phdp cua nguyén don - Ba Nguyén Thi M trinh
bay: Yéu cau y an so tham.

* Nguoi bdo vé quyén va loi ich hop phdp ciia nguyén don trinh bay:
Pé nghi y an so tham.

* Ong Hoang Cao H trinh bay: Ong rut mot phan khang cao vé yéu
cau hay ban an so tham, 6ng khang cdo yéu cau «cdng suc dong gop vao
khéi tai san chung, 6ng dong y hd tro ba Ngoc sb tién 500.000.000 (ndm
tram triéu) dong.

* Nguwoi bao vé quyén va loi ich hop phdp cua bi don trinh bay: Dé
nghi chap nhan khang cao ctia bi don.

* Pai dién Vién kiém sat nhdan dan Thanh phé' Ho6 Chi Minh phat biéu
quan diém gidi quyét vu dn:

- V& thu tuc t6 tung: Tham phan, Ho1 déng x€t xr va cac duong sy da
thuc hién dang theo quy dinh ctia B0 luat tb tung dan su.

- Vé thoi han khang cédo: Ong Hoang Cao H khéng céo dung thoi han
luat dinh.

- Vé noi dung khang cao: Khong co co sé chap nhan khang cao cua
ong Hién. Dé nghiy an so tham.

Do d6, dé nghi HO1 dong xét xr &p dung khoan 1 Diéu 308 B6 luat T
tung dan sy nam 2015, khong chp nhan khang céo cta 6ng Hoang Cao H,
giit nguyén ban 4n so tham.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai li¢u c6 trong ho so vu an dugc tham tra tai
phién tda va can ctr vao két qua tranh luan tai phién toa, Hoi dong xét xur
nhan dinh:

[1] V& thoi han khang cdo: Pon khang céo cua ong Hoang Cao H lam
trong thot han luat dinh.



[2] Xét yéu cau khang céo cua ong Hoang Cao H, Hoi dong xét xur
nhén thay:

Theo tai liéu, chimg ctr c6 trong ho so cung 161 khai cta 6ng Hién, ba
Nthi can ho 03.04 chung cu T 3441A P, Phuong B, Quéan T, dién tich san
73,8m?, thudc thira dat s6 50, to ban dd sé 145 duoc co quan c6 tham
quyén cdp Gidy chimg nhan quyén st dung dat quyén s¢ hitu nha ¢ va tai
san khac gan lién voi dat sé BL 195313, s6 vao so cap GCN: CHO1529 do
Uy ban nhan dan Quan T cip ngay 30/8/2012 dimg tén 6ng Hoang Cao H,
ba Poan Kim N cung dtng tén s& hiru. Do d0, c6 co sd két luan tai san trén
la tai san chung ctia 6ng Hoang Cao H va ba Poan Kim N theo quy dinh tai
Diéu 33, Diéu 34 Luat Hon nhan va Gia dinh.

Xét, 6ng H khang céo yéu cau xem xét cong sirc dong gop vao khéi tai
san thuc té Hoi déng xét Xr nhan théy: Ong H, ba N déu thira nhén, sau khi
két hon ca hai dd dong ¥ xac 1ap tai san chung dé ca hai cing dimg tén thé
hién y chi tu nguyén cua 6ng H, ba N. Ong H khong chimg minh duoc
cong stic dong gop nhiéu hon trong viée tao lap va phat trién khoi tai san
chung trong khi ca ong Hién, ba Ndéu c6 cong strc dong gop trong tai san
chung nén an so tham giai quyét chia theo hién vat cin ho 03.04 chung cu
T 3441A P, Phuong B, Quan T, Thanh phd HO Chi Minh, dién tich san
73,8m?, thudc thura dat s 50, to ban d6 s6 145 cho 6ng Hién, ba Nnhan %
gia tri quyén sit dung dat va quyén sé hiru nha tuong Gng so tién 1a
719.799.0004d (bay tram muoi chin triéu bay tram chin muoi chin nghin
d6ng) 13 ¢6 can cr, phu hop voi Biéu 59 Luat Hon nhan va Gia dinh. Do
d6, khang cdo ctia 6ng H khong c6 can cit chap thuan.

Pbi vai tai liéu, ching ctt ong H nop kém theo don khang céo 1a Giay
vay von ngan hang ctia ba N(Ban photocopy), Ban tudong trinh va ban
photocopy chirg minh nhin nhan cta 6ng Pham Ba Thuy. Hoi dong xét xtr
nhan thay, Ban tuong trinh ctia 6ng Pham Ba Thuy khai biét r6 mdi quan
hé cta 6ng H, ba N va vu viéc ba N dtng tén giim, tién mua can ho chung
cu 6 Quan T hoan toan 1a cua 6ng H nhung khong ghi rd can hg nao, khong
c6 kém tai liéu ching clr nao thé hién mdi quan hé cta 6ng Thiy véi ba
Nva 6ng Hién, cung khong c6 chimg cir ching minh cin ho chung cu &
Quan T 1a can ho 6ng H ba Ndang tranh chap trong vu 4n niy; Béan
photocopy Gidy vay von cua ba N dé ngay 07/12/2007 cting khong du can
ctr dé thé hién viéc can ho dang tranh chip 1a nhd ba Ndung tén gium, tién
mua can hg hoan toan la cua 6ng H. Do do, khong c6 co s& cho rang 6ng
Pham Ba Thuy la ngudi ¢ quyén loi, nghia vy lién quan trong vu 4n nay
nhu 101 trinh bay cua bi don.

Tai Toa 4n cap so thim bi don chi cung cip ban photocopy Quyét
dinh s6 124/QD-CCTHA ngay 21/01/2015 cta Chi cyc Thi hanh an dan sy
Quan T, Thanh phé H6 Chi Minh ciing nhu néu trong ndi dung don khang
céo thé hién Quyét dinh trén c6 nodi dung tam dimg viéc dang ky, chuyén
quyén so hitu, st dung, thay d6i hién trang tai san d6i véi can ho 03.04



chung cu T 3441A P, Phuong B, Quén T, thanh phd H6 Chi Minh do 6ng
Hién vi pham nghia vu cap dudng theo ban an ly hon c6 hiéu luc phap luat,
khong lién quan dén vu an nay nén Ho1 dong xét xtir khong xét deén.

Tt nhitng nhan dinh trén, ¢6 co s¢ xac dinh Toa an cép so thAm chép
nhan yéu cau khoi kién ctia nguyén don, khong chap nhan 16i trinh bay cta
bi don 1a c6 co s&, ding quy dinh phap luat. Do do, gitt nguyén ban an so
tham nhu 101 dé nghi ciia dai dién Vién Kiém sat nhan dan Thanh phd Ho
Chi Minh.

Céc Rhﬁn khac cua ban an so tham khong c6 khang cdo, khang nghi c6
hi¢u luc ké tir ngay hét tho1 han khang cao, khang nghi.

[3] V& an phi phtc thim: Do Toa an cap phuc tham giit nguyén ban an
so tham, nén nguoi khang cdo 6ng Hoang Cao H phai chiu an phi dan su
phuc tham.

Vi cac € trén, )

QUYET DINH:

Can ct khoan 1 Diéu 148, khoan 1 Diéu 308 Bo luat té tung dan su
nam 2015;

C‘Em cu Va‘lp khoan 2 Diéu ‘21, khoan 1 Diéu‘28, diém a khoan 1 Diéu
35,‘ biéu 36, diem a khorén 1 DBiéu 39, khoan 1 Diéu 228, biéu 271, khoan 1
bicu 273 cua B luat T6 tung dan sy nam 2015;

Can ct khoan 1 Piéu 33, khoan 1 Diéu 34, Piéu 59 cua Luit Hon
nhan va Gia dinh nam 2014;

Cin cir Nghi quyet s6 326/2016/UBTVQH14 ngay 30/12/2016 cta Uy
ban thuong vu Quoc hoi quy dinh vé murc thu, mién, gidm, thu, ndp, quan ly
va st dung an phi va 1€ phi Toa an;

Can ctr Luat Thi hanh an dan su.

Tuyén x1r:

1. Giit nguyén Ban an dan sy so tham s6 394/2021/HNGD-ST ngay
25/5/2021 cta Toa an nhan dan Quan T , Thanh phd HO6 Chi Minh.

Chap nhan yéu cau chia tai san chung ctia ba Poan Kim N d6i véi ong
Hoang Cao H.

Tai san chung cua ba Poan Kim N va 6ng Hoang Cao H la can hd
03.04 chung cu T 3441A P, Phuong B, Quan T, dién tich san 73,8m?, thudc
thira dat s6 50, to ban do so 145, theo Giay chimg nhan quyén sir dung dat,
quyén so hitu nha & va tai san gan lién véi dat s6 BL 195313, s6 vao so cap
GCN: CHO1529 do Uy ban nhan dan Quan T cép ngay 30/8/2012 dung
tén 6ng Hoang Cao H, ba Poan Kim N vé&i tong gia tri tai san la
1.439.598.000d (mot ty bén trim ba muoi chin triéu nim trim chin muoi
tam nghin dong).



Chia cho ba Poan Kim N duogc ' gia tri quyén st dung dat va quyén
so hitu nha twong Gng sb tién 1a 719.799.000 (bay trim mudi chin triéu bay
tram chin muoi chin nghin) dong Chia cho 6ng Hoang Cao H duogc Y2 gia
tri quyén sir dung dat va quyén sé hitu nha.

‘ Ong Hoang Cao H c6 nghia vu thanh toan lai cho ba Poan Kim N s
tién la 719.799.000d (bay tram muoi chin tri¢u bay tram chin muoi chin
nghin dong ) sau khi an c6 hiéu luc phap luat.

Ké tir ngay c6 don yéu cau thi hanh an cta ngudi dugce thi hanh an cho
dén khi thi hanh xong tat ca cac khoan tién, hang thang bén phai thi hanh
an con phai chiu khoan tién 14i caa s tién con phai thi hanh an theo muc
|3i suat quy dinh tai khoan 2 Diéu 468 cua Bo Luat dan sy ndm 2015.

Sau khi 6ng Hoang Cao Hién thuc hién xong cac nghia vu tai chinh thi
ong dugc quyén lién hé cac Co quan nha nudc ¢6 tham quyén dé thuc hién
cac thu tuc dang bg sang tén can h 03.04 chung cu T 3441A P, Phuong B,
Quan T, Thanh pho Hb Chi Minh, dién tich san 73 ,8m?, thudc thira dat sO
50, to ban d6 s 145, theo G1ay ching nhan quyén str dung dat quyen SO
hitu nha & va tai san gan lién véi dat sé BL 195313, sd vao so cap GCN:
CHO1529 do Uy ban nhan dan Quéan T , Thanh phé H6 Chi Minh cap ngay
30/8/2012 cho 6ng H.

2. V& an phi:
2.1. An phi dan su so tham:

Ba Doan Kim N phai chiu 32.791.960 (ba muoi hai tri¢u bay tram
chin muoi mét nghin chin trdm sau muoi) dong, dugc trir vao sb tién
10.000.000 (muoi tri¢u) dong tién tam tng an phi da ndp theo bién lai thu
tién tam Ung an phi s6 AA/2019/0012026 ngay 18/7/2019 ctia Chi cuc Thi
hanh an dan sy Quan T , Thanh pho H6 Chi Minh. Ba Poan Kim N con
phai ndp thém sb tién 22.791.960 (hai muoi hai triéu bay tram chin muoi
mot nghin chin traim sdu muoi) dong.

Ong Hoang Cao H phai chiu 32.791.960 (ba muoi hai tri¢u bay tram
chin muoi1 mot nghin chin tram sau muo1) dong

2.2. An phi dan su phtc thim: Ong Hoang Cao H phai chiu 300.000
(ba traim nghin) dong an _phi dan sy phuc tham, duoc trir vao sd tién
300.000 (ba trim nghin) dong tam tmg an phi d& ndp theo bién lai thu tam
g an phi s6 AA/2019/0046349 ngay 07/6/2021 ctia Chi cuc Thi hanh an
dan sy Quan T, Thanh phd HO Chi Minh. Ong Hoang Cao H d3 ndp du an
phi dan su phuc tham.

Truong hop ban an, quyét dinh duoc thi hanh theo quy dinh tai Diéu 2
Luat Thi hanh 4n dan sy thi nguoi dugc thi hanh an dan sy, ngudi phai thi
hanh an déan sy c¢6 quyén thoa thuan thi hanh 4n, quyén yéu cau thi hanh an,
tu nguyén thi hanh an hodc bi cudng ché thi hanh an theo quy dinh tai céac



Diéu 6, 7, 7a, 7b va 9 Luat Tl"li hanh an dan su; thoi hiéu thi hanh an duoc
thuc hién theo quy dinh tai DBiéu 30 Luat Thi hanh an dan su.

3. Ban 4n phuc tham c6 hiéu lyc phéap luat ké tir ngay tuyén an.

Noi nhin: TM. HQI PONG XET XU PHUC THAM
- TAND Téi cao; THAM PHAN - CHU TQA PHIEN TOA
- TAND Ciép cao tai TP. HCM;
- VKSND Cép cao tai TP.HCM;
- VKSND TP. HCM;

-TAND Quéan T ;

-VKSND Quan T ;

- Chi cuc THADS Quan T;

- Cac duong sy;

- Luu: TGD, ho so, (20).

Doan Thi Trang






THANH VIEN HQI PONG XET XU THAM PHAN
CHU TQA PHIEN TOA

Phan Trinh Minh Pir¢ = Ng6 Thi Kim Khanh Doan Thi Trang
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