TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH BINH DUONG Doc 1ap — Tw do — Hanh phuc

Ban an s6: 28/2018/LD-PT
Ngay 19-11-2018
V/V tranh chép trudng hop bi don
phuong cham dut hop dong lao dong.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN TINH BINH DUONG

- Thanh phin Hpi dong xét xir phiic thdm gom co:

Thdm phén - Chii toa phién toa: Ba Tran Thi Nhan.

Cdc Tham phdn: Ong Nguyén Pic Cuong;

Ong Phan Tri Diing.

- Thuw ky phién toa: Ba Nguyén Thi Minh Trang - Thu ky Toa 4n nhan
dan tinh Binh Duong.

- Dqi dién Vién Kiém sdt nhan din tinh Binh Dwong tham gia phién
toa: Ba Tran Thi Ly Loan - Kiém sat vién.

Trong cac ngay 14 va 19 thang 11 nam 2018, tai try s¢ Toa an nhan dan
tinh Binh Duong xét xu phuc tham cong khai vu an lao dong thu ly s
30/2018/TLPT-LD ngay 22/10/2018 vé viéc “tranh chap truong hop bi don
phuong cham dat hop dong lao dong”

Do Ban 4n lao dong so tham s6 15/2018/LD-ST ngay 24/8/2018 cua Toa an
nhan dan thi xa D, tinh Binh Duong bi khang céo.

Theo Quyét dinh dua vu 4n ra xét xir phiic tham sé 30/2018/QDXXPT-
LD ngay 02/11/2018 giita cac duong su:

- Nguyén don: Ba G, sinh nam 1959; thuong tri: Huyén L, tinh Pong
Thap; tam tra: Thi xa D, tinh Binh Duong.

Nguoi dai dién hop phap cua nguyén don: Ba L, sinh nam 1996; dia chi
lién hé: Thi xa D, tinh Binh Duong (Van ban uy quyén ngay 10/7/2018).

- Bi don: Cong ty TNHH A; dia chi: Thi xa D, tinh Binh Duong.

Nguoi dai dién hop phap cia bi don: Ba A, sinh nam 1995; dia chi lién

hé: Thi xa D, tinh Binh Duong (Vin ban tty quyén ngay 27/7/2018).

Nguoi bao vé quyén va loi ich hop phép cia bi don: Ong L1 — Luat su

thudéc Poan Luat su tinh Binh Duong, 1am viéc tai Chi nhanh Van phong Luat
su V; dia chi: Thi xa D, tinh Binh Duong.

Ba L va 6ng L1 c6 mit tai phién toa; ba A co don xin xét xir vang mit.



- Nguroi khang cao: Bi don Cong ty TNHH A.

NOQI DUNG VU AN:

*Pai dién nguyén don trinh bay:

Ba G khong nhé 1 thoi gian vao lam viée tai Cong ty TNHH A (viét tat 1a
Cong ty A), ba xac dinh theo s6 bao hiém thi ba bat dau lam viéc tir thang
6/2013; khong thdéa thuan thoi gian thir viéc; cong viéc phai lam 1a cat chi thudc
td may; dia diém lam viéc tai Cong ty A, tru sd: Thi xa D, tinh Binh Duong. Sau
do Cong ty A va ba co ky hop d6ng lao dong nhung ba khong nhd 16 thoi gian
ky két va loai hop dong lao dong vi Cong ty khong giao cho ba 01 ban hop
d6ng, mirc luong hai bén thoa thuén huong trén s6 luong san pham khong co
cac khoan phu cap khac, thyc lanh tién luong cua 06 thang lién ké 13 4.583.613
dong.

Trong sudt qua trinh lam viéc ba G ludén dam bao stc khoe dé hoan thanh
cong viéc duoc giao va chép hanh t6t ndi qui, ky luat ciia Cong ty. Tuy nhién, vao
ngay 29/3/2018 Cong ty A bat ngo thong bao cho ba nghi viéc ma khong béo trud,
sau d6 Cong ty c6 yéu cau ba di lam thém ngay 30/3/2018 dé huong du tién luong,
bat dau nghi viée tir ngay 01/4/2018. Trude khi nghi viéc Cong ty dé thanh toan day
du tién lwong, chét s6 bao hiém va tra s6 cho ba.

Nhan thay, viéc Cong ty A choba G nghlxviéc l1a hanh vi dop phuong cham
dit hop dong lao dong. Nén ba G khdi kién y€u cau Toa an giai quyet bugc Cong ty
A phai boi thuong cu thé nhu sau:

- BOi thuong 02 thang tien luong do hanh vi don phuong cham dirt hop dong
lao dong trai phap luat 4.583.613 dong x 2 thang = 9.167.226 dong.

- Boi thuong tien leong twong Gng vai thoi gian khong dugc béo trude 30
ngay: 4.583.613 dong;

- Nguyén don yéu cau nhan lai 1am viéc, truong hop néu cong ty khong muén

nhan nguyén don tr¢ lai lam viée thi phai boi thuong 02 thang tién luong dé chim
dirt hop dong lao dong: 4.583.613 dong x 2 thang = 9.167.226 dong.

Tong cong so tien 1a: 13.750.839 dong + 9.167.226 dong = 22.918.065 dong.

Tai phién toa so tham nguoi dai dién hop phap cua nguyén don thay d6i yéu
cau khoi kién xac dinh nguyén don khong yéu cau nhan tro lai lam viée va rat yéu
cau bi don bdi thuong 02 thang tién luong dé cham dat hop dong lao dong:
4.583.613 ddng x 2 thang = 9.167.226 dong.

*Dai dién bi don trinh bay:

Ba G vao lam viéc tai Céng ty A vao thang 6/2013, hai bén khong thoa
thuan thoi gian thir viée, cong viéc phai lam 1a cat chi thudc to may, dia diém
lam viéc tai Cong ty A, tru s&: Thi xa D, tinh Binh Duong. Cho dén nam 2016
hai bén thoa thuan ky két hop dong lao dong xac dinh thoi han 01 nam, vé ngay
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thang ky két hop dong lao dong thi khong nhé cu thé vi Cong ty da lam that lac
ho so, qua trinh lam viéc nguyén don dam bao surc khoe dé thuc hién cong vige
duogc giao. Sau khi hét han hop dong hai bén khong ky thém hop dong nao khac
va nguyén don van 1am viéc binh thuong tai Cong ty, mirc luong hudng trén sd
lwong san pham, khong c6 cac khoan phu cip khac, thuc 1anh tién luong caa 06
thang lién ké ciia nguyén don 1a 4.583.613 dong.

Qué trinh 1am viéc vé co ban ba G dam bao du suc khoe dé hoan thanh
cong viéc duoc giao, tuy nhién ciing c6 mot sé sai pham nhung Céng ty khong
c6 1ap van ban nhic nhé. Vé phia Cong ty xac dinh khong cho nguyén don nghi
viéc ma do nguyén don tu y nghi viéc, quan hé lao dong gitra Cong ty va nguyén
don van con hiéu luc. Nay trudc yéu cau khai kién cia nguyén don phia bi don
hoan toan khong dong ¥.

Tai Ban an lao dong s6 15/2018/LD-ST ngay 24/8/2018 ctia Toa an nhan
dan thi xa D da quy¢t dinh:

1. Chap nhan yéu cau khoi kién cua ba G doi v6i Cong ty TNHH A vé
viéc tranh chap vé truong hop bi don phuong cham dat hop dong lao dong.

Budc Cong ty TNHH A phai boi thuong cho ba G 0 tién 13.750.839 dong
(muo1i ba triéu bdy trdm ndm muoi nghin tdm tram ba muoi chin dong).

Ké tir ngay ban an c6 hiéu luc phap luat, ngudi duoc thi hanh an c6 don
yéu cau thi hanh 4 an, nguoi phai thi hanh an khong thi hanh thi con phai chiu tién
1ai theo muc 13i suat huy dong tién gtri do Ngan hang Nha nudc Viét Nam cong
b vao thoi diém tra tién.

2. Ghi nhan su tu nguyén cua ba G khéng yéu cau Cong ty TNHH A
nhan lai lam viéc.

3. Dinh chi yéu cdu ciia ba G dbi v6i Cong ty TNHH A vé viée boi
thuong 02 thang tién lwvong d€ cham dut hop dong lao dong: 4.583.613 dong x 2
thang = 9.167.226 dong.

Ngoai ra, ban an so tham con tuyén vé an phi, quyén yéu cau thi hanh an
va quyén khang cdo cua cac duong su.

Ngay 06/9/2018, bi don Cong ty A c6 don khang cao toan by ban an so
tham.

Tai phién toa phuc tham, ngudi dai dién hop phap ciia nguyén don van
giit nguyén yéu cau khoi kién. Nguoi bao vé quyén va loi ich hop phap cua bi
don xac dinh, bi don chi khang céo dbi véi phan 1 trong quyét dinh cua ban an
so tham voi 1y do Cong ty khong don phuong cham dit hop dong lao dong voi
ba G, Tda an cdp so thim tuyén budc Cong ty A phai bdi thudng 13 khong dung
quy dinh cta phap luat, d& nghi Hoi dong xét xu chap nhan khang céo, stra ban
an so tham theo hudéng khong chip nhan yéu cau khoi kién cua ba G.

Y kién cua dai dién Vién Kiém sat nhan dan tinh Binh Duong: Ké tir khi
thu 1y vu an cho dén khi xét xir, nhiing nguoi tién hanh t6 tung va nhiing nguoi
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tham gia tb tung da thuc hién ding cac quy dinh cua B9 luat T tung dan su. Vé
huéng giai quyét vu an: Ngay 29/3/2018, Cong ty tién hanh moi 06 nguoi lao dong
hop, trong d6 c6 ba G dé thong bao vé tinh hinh ctia Cong ty va cho ba G nghi viéc ké
tir ngay 01/4/2018 1a vi pham thoi gian béo trudc theo quy dinh tai Diéu 38 cua B
luat Lao dong nén Cong ty da c6 hanh vi don phuong cham dirt hop dong lao dong trai
phép luit. Ban 4n so thim xir budc Cong ty phai bdi thudng cho ba G va dinh chi ddi
v6i yéu ciu ma ba G da rat la c6 can ctr. Cong ty khang cao mot phan cua ban an so
tham nhung khong xuat trinh dugc chimg cir chung minh. Do vay, dé nghi Hoi dong
xét xtr khong chap nhan yéu cau khang céo, giit nguyén ban an so tham.

Sau khi nghién ctru céc tai liéu, ching cir c6 trong hd so vu an di duge
tham tra tai phién toa; y kién tranh tung cua duong su, ctia luat su va quan diém
cua dai di¢n Vién Ki€m sat nhan dan tinh Binh Duong vé viéc gidi quyét vu an,

NHAN PINH CUA TOA AN:

[1] V& thu tuc:

Ngay 24/8/2018, Toa an nhan dan thi xd D xét xir va tuyén Ban an sb
15/2018/LD-ST. Bi don Cong ty A c6 tham gia phién toa so tham va c6 don
khang c4o vao ngay 06/9/2018 1a con trong thoi han theo quy dinh tai khoan 1
Piéu 273 Bo luat T6 tung dan su. Bi don d3 duoc Toa an triéu tip hop 16, ngdy
13/11/2018 dai dién bi don c6 don dé nghi xét x&r ving mit, do d6 Toa 4n s& xét
XU vu an Véng mat bi don 1a bén c6 don khang céo, theo qui dinh tai Diéu 296
ctia BO luat T6 tung dan su.

Tai phién toa phtc tham, ngudi bao vé quyén va loi ich hop phép cua bi
don Cong ty A xac dinh chi khang céo ddi véi phan 1 trong quyét dinh cua ban an
so tham tuyén chip nhan yéu cau khai kién ctia nguyén don, budc Cong ty A bdi
thuong cho ba G s6 tién 13.750.839 dong. Cian ctr Diéu 293 cua Bo luat T6 tung
dan su, HoO1 déng xét xur chi xem xé&t lai ph?ln ban an so thim co khang céo.

[2] Xem xét yéu cau khang cdo cta bi don Cong ty A:

2.1 V& quan hé lao dong: Nguyén don va bj don khéng cung cap dugc hop
d6ng lao dong. Tuy nhién, Cong ty A thira nhan thang 06/2013 ba G vao lam viéc tai
Cong ty A véi cong viée 1a cat chi thude to may, nam 2016 hai bén c¢6 ky hop dong
lao dong xac dinh thdi han 01 ndm, khong nhd chinh x4c ngay ky két hop dong
vi Cong ty d3 lam that lac toan bd hd so lién quan dén hop dong lao dong.

Sau khi hét han hop dong, ba G van tiép tuc 1am viéc tai Cong ty nhung hai
bén khong ky két hop dong lao dong méi. Do do, cin ctr khoan 2 Piéu 22 Bo luat
Lao dong, hop dong lao dong giira ba G va Cong ty A tro thanh hop dong lao dong
khong xac dinh thoi han.

2.2 Vé viéc cham dut hop dong lao dong: Cong ty cho rang tai budi hop véi
06 nguoi lao dong vao ngay 29/3/2018, Cong ty lay y kién cham dit hop dong lao
dong chir Cong ty chua cho nghi viéc, Cong ty cling khong cé van ban nao cho ba G
nghi viéc nhung ba G di tu ¥ nghi viée ké tir ngay 01/4/2018. Xem xét cac ¥ kién, sur
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kién Cong ty da trinh bay, thuc hién trong qua trinh phat sinh va giai quyét tranh
chip thy rang: Tai Bién ban hoa giai tranh chip lao dong ngay 05/4/2018 tai Phong
Lao dong - Thuong binh va Xa hdi thi xa D, ngudi dai dién theo iy quyén ctia Cong
ty 1a ba N va 6ng L3 thira nhan: “Hién tai tinh hinh tai chinh Cong ty dang kho khan
nén huong Cong ty sé cat giam lao dong. Tuy nhién vé thii tuc thong bao bang vin
ban dén nguoi lao dong, Cong ty chura thie hién ma chi thong bao bang miéng. Nén
viéc nguoi lao dong yéu cau hé tro hrong Cong ty khong thuc hién dwoc”, Tai Cong
van sb 659/CV-BHXH ngay 07/8/2018 cua Bao hiém x3 hoi thi xd D the hién, thu
tuc chét s6 bao hiém cho ba G di duoc Cong ty thuc hién vao ngay 30/3/2018; Tai
Bién ban d6i chat ngay 31/5/2018 (but luc 35-38) va Bién ban hoa giai ngay
27/6/2018 (but luc 48-50) dai dién ctia Cong ty ciing théng nhét véi trinh bay cua ba
G la vao ngay 29/3/2018 Cong ty hop thong bao cho ba G nghi viéc tir ngay
01/4/2018 va Cong ty dong ¥y boi thuong cho ba G sb tién 9.000.000 dong; Ngoai ra,
tai Van ban “thay doi ¥ kién véi néi dung cua bién ban hoa glal thanh ky ngay
27/6/201 8”, nguoi dai dién theo phap luat cia Cong ty 6ng H ciling xac dinh

“nguyén don lat long thoa thudn lao dong voi Cong ty. Cong ty thong bao thoa
thugn ngay 29/3/2018, bat a”au nghi tir ngay 01/4/2018 (trude 3 ngay doi voi hop
dong thoi vu). Thuc chat quyet dinh nghi viéc ngay 02/4/2018 da giri cho bao hzem
that nghiép”’ nén chi déng ¥ hd tro cho ba G s6 tién 4.270.000. Nhu vy, cac van dé
néu trén da thé hién 1o ¥ chi va hanh dong cua Cong ty vé viéc cham dat hop dong
lao dong voi ba G ké tir ngay 01/4/2018. Pdng thoi, ngay sau khi bi Cong ty chim
dirt hop dong lao dong ba G da khiéu nai tai Phong Lao dong - Thuong binh va Xa
hoi thi xa D nhung tai budi hoa giai ngay 05/4/2018 Cong ty khong giai quyét nén
viée Cong ty cho rang ba G tu ¥ nghi viéc hodc Cong ty da thoa thudn cham dat hop
d6ng lao dong véi ba G 1a khéng c6 can cir chip nhan.

Nhu phan tich tai muc 2.1 thi hop ddng lao dong giita ba G véi Cong ty 1a
hop dong lao dong khong xac dinh thoi han. Pé cham dat hop dong lao dong thi
ngoai cac can cir hop phap, Cong ty con phai thuc hién thu tuc thong bao cho ba
G biét trude it nhat 45 ngay ve thoi diém cham dut hop dong lao dong, theo quy
dinh tai diém a khoan 2 Piéu 38 cta B luat Lao dong. Ngay 29/3/2018, Cong ty
tién hanh thong bao cho ba G nghi viéc ké tir ngay 01/4/2018 1a Cong ty di vi
pham quy dinh cta diéu luat néu trén.

[3] Xét thay Cong ty cham dut hop dong lao dong voi ba G khong ding
theo qui dinh cua Diéu 38 Bo luat Lao dong 1a Cong ty di don phuong cham dut
hop dong lao dong trai phap luat. Vi vay, ba G khoi kién yéu cau Cong ty boi
thuong 1a c6 co so chap nhan. Trong qua trinh giai quyét vu an tai cp so tham, ba
G thay ddi yéu cau khoi kién, chi yéu cau Cong ty bdi thudng cho ba G 02 thang tién
lwong do don phuong chim dit hop dong lao dong trai phap luat va bdi thuong 30
ngay luong do vi pham thoi gian bao trude véi sb tién 13.750.839 dong la hoan toan
tir nguyén. Toa 4n cip so tham da xir budc Cong ty bodi thudng cho ba G sb tién
13.750.839 dong 13 phi hop véi quy dinh ctia phap luat.

[4] Qua trinh xét x{r vu 4n tai cp so thAm ciling nhu tai phién toa phiic tham,
nguoi dai dién theo uy quyén cua Cong ty 1a ba A va luat su bao vé quyén lg1 hop
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phép ctia Cong ty cho rang: Trong qua trinh lam viéc tai Cong ty, ong L3, ba N da tur
¥ thuc hién céc cong viéc vuot qua pham vi quyén han ctia minh nén Cong ty da xur
Iy ky luat bang hinh thic “kéo dai thoi gian ndng heong 06 thang”, dong thoi thay
d6i 101 khai trude ddy cta 6ng L3, ba N va cho rang: “Ngay 29/3/2018, éng L3 va ba
N c6 dai dién Cong ty moi ngueoi lao dong hop dé ldy y kién vé viéc thoa thudn cham
dirt hop dong lao dong chir khéng phdi théng bdo cham dirt hop dong lao dong véi
06 nguoi lao dong”. Xét thay, sy viée ndy ciing khong 1am thay doi su that nhu da
néu tai myc 2.2 1a Cong ty da cho ba G nghi vi¢c tir ngay 01/4/2018 khong ding qui
dinh cta phap luat. Mat khac, Cong ty ciing khong xuét trinh duoc chung cir dé
chiimg minh ba G tu y nghi viéc hodc da c6 su thoa thuan cham dut hop déng lao
dong gitra hai bén nén trinh bay cia dai dién bi don tai cﬁp so' thAm cling nhu y kién
cua vi luat su bao vé quyén loi cho bi don tai cép phtic tham 1a khong c6 co s& chép
nhan.

’ [5] Tt nhimg phén tich trén xét thay, Cong ty khang cdo nhung khong cung
cap dugc ching cir nao khac dé chirng minh cho viéc Cong ty khong don phuong
cham dut hop dong lao dong voi ba G, nén khong c6 co s¢ chap nhén khang cao
cua Cong ty. Nhan thay, Toa an cap so thdm dé xu chap nhan yéu cau khoi kién
cﬁg nguyén don 1a ¢6 can cu Tuy nhién, v€ phan nghia vu cham thi hanh an Tba SO
tham tuyén chua chinh xac can di€u chinh lai cho phu hop voi quy dinh tai Dicu 357
va Diéu 468 cua B0 luat Dép SU nam 2015’. Quan diém cua dai dién Vién Kiém sat
nhan dan tinh Binh Duong v€ viéc giai quyét vu an la phu hop voi quy dinh cua phap
luat nén chap nhan.

[6] Cac phan khéc ctia quyét dinh ban an so tham, khong bi khang co khang
nghi da phat sinh hi¢u lyc phap luat.

[7] An phi lao dong phuc tham: Cong ty TNHH A phai chiu theo quy dinh ctia phép
luat.

Vi cac 1€ trén,

QUYET PINH:

Can ct vao khoan 1 Piéu 148, khoan 1 Diéu 308, Piéu 313 cua B luat
T6 tung dan syu; cac Piéu 357, 468 cia Bo luat Dan su; Nghi quyét sd
326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban Thuong vu Quéc hoi quy
dinh v€ murc thu, mién, gidm, thu, ndp, quan ly va st dung an phi, I¢ phi Toa an;

1. Khong 9h§p nhan yéu cau khang céo cua Céng ty TNHH A. Giir
nguyén Ban an s6 15/2018/LD-ST ngay 24/8/2018 ctia Toa an nhan dan thi xa
D, tinh Binh Duong nhu sau:

Cin cir cac Dicu 91, 92, 144, 147, 227, 244, 271 va 273 ciia B ludt To
tung Dan sy; cac Diéu 22, 38, 41, 42 va 90 cua B0 luat Lao dong; khoan 2 Diéu

26 Nghi quyét o 326/2016/UBTVQH14 ngay 30/12/2016 cta Uy ban Thudng
vu Qubc hoi quy dinh vé mirc thu, mién, giam, thu, ndp, quan 1y va sir dung an
phi, I¢ phi Toa an;



1.1. Chap nhén yéu cau khoi kién ciia ba G doi v6i Cong ty TNHH A vé
viéc tranh chap vé truong hop bi don phuong cham dat hop dong lao dong.

Bugc Cong ty TNHH A phai boi thuong cho ba G 6 tién 13.750.839 dong
(mudi ba tri€u bay tram ndm muoi nghin tdm tram ba muoi chin dong).

Ké tir ngay ban an c6 hiéu luc phap luat, ngudi duge thi hanh an c6 don
yéu cau thi hanh 4n, néu ngudi phai thi hanh an cham thi hanh thi con phai tra
13i theo murc 13i sudt quy dinh tai khoan 2 Diéu 468 cta Bo luat Dan su, tuong
g véi s tién va thoi gian cham thi hanh 4n.

1.2. Ghi nhan su tu nguyén cia ba G khong yéu cau Cong ty TNHH A
nhan tro lai lam viéc.

1.3. Pinh chi yéu cau cua ba G dbi véi Cong ty TNHH A vé viée boi
thuong 02 thang tién lwong dé cham dut hop dong lao dong: 4.583.613 dong x
02 thang = 9.167.226 dong.

1.4. An phi lao dong so tham: Nguyén don ba G khong phai nfp. Bi don
Cong ty TNHH A phai chiu 412.525 dong (bon tram muoi hai nghin ndm tram
hai muoi lam dong).

2. V& an phi lao dong phuc tham: Cong 'ty TNHH A phai n6p 300.000
d6ng (ba trim nghin ddng), dugc khau trir vao s6 tién tam ng an phi phuc thAm
da nop tai Bién lai thu tam tng an phi, 1& phi Toa an s6 AA/2016/0020096 ngay
06/9/2018 cua Chi cuc Thi hanh &n dan su thi xa D, tinh Binh Duong.

Truong hop ban an dugc thi hanh theo quy dinh tai Diéu 2 cua Luat Thi
hanh an dan sy thi nguoi dugc thi hanh an dan sy, nguoi phai thi hanh an dan sy
c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén thi hanh
an hodac bi cudng ché thi hanh 4n theo quy dinh tai cac Diéu 6, 7 va 9 cta Luat
Thi hanh an dan sy; thoi hi€u thi hanh an dugc thuc hién theo quy dinh tai biéu
30 cua Luat Thi hanh an dan su.

3. Ban an phiic tham c6 hiéu luc phap luat ké tir ngay tuyén an./.

Noi nhin: TM. HQI PONG XET XU PHUC THAM
- Duong su; THAM PHAN — CHU TQA PHIEN TOA
- Chi cuc THADS thi x4 D;

- VKSND tinh Binh Duong;

- Lwu: Ho so vu an, TO HCTP, Toa LD.

Tran Thi Nhan



