TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIiA VIET NAM
TINH QUANG NINH Poc 1ap - Tu do — Hanh phiic

Ban 4n sb: 57/2017/DS-PT.
Ngay: 14-12- 2017
V/v tranh chép thira ké

, _ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH QUANG NINH

- Thanh phan Hpi dong xét xir phiic thdm gom co:
Thdam phdn- chii toa phién toa: Ong Tran Quang Cudng.

Cdc tham phan: Ba Tran Thi Kim Nhung.
Ong Nguyén Vin Vuong.
- Thu ky phién toa: Ong Nguyén Thanh Chung - Thu ky Toa an nhan dan tinh
Quang Ninh.

- Pai di¢n Vién kiém sdat nhan dan tinh Qudng Ninh tham gia phién tda: Ong
Nguyén Quéc An - Kiém sat vién.

Ngay 14 thang 12 nam 2017, tai Toa an nhan dan tinh Quang Ninh xét xir phtic
tham cong khai vu an thy 1y s 46/2017/TLPT-DS ngay 03 thang 10 nim 2017 vé
“Tranh chap thira ké .

Do ban an dan su so tham s6 02/2017/DSST ngay 8 thang 8 nim 2017 cua Toa
an nhan dan huyén Van Pon bi khang nghi va khang céo.

Theo quyét dinh dua vu 4n ra xét xtr phuc tham sé 98/2017/QDPT-DS ngay 14
thang 11 nam 2017 gitta cac duong su:

- Nguyén don:

1. Ba: Hoang Thi N; Cu trt tai: S6 nha 00, t6 00, khu LL, phuong CT, thanh phd
CP, tinh Quang Ninh - Ving mit

Nguoi dai dién theo uy quyén ciia ba Nhim: 13 anh Nguyén Hitu L; tra tai: SO nha
00, t6 00, khu LL, phuong CT, thanh phé CP, tinh Quang Ninh (Hop dong uy quyén
ngay 09/12/2015 ) - C6 mat.

2. Anh: Nguyén Hitu L; cu tra tai: S6 nha 00, t6 00, khu LL, phuong CT, thanh
phd CP, tinh Quang Ninh - C6 mit.

3. Anh: Nguyén Hitu C; cu tra tai: S6 nha 00, t6 00, khu LL, phuong CT, thanh
phé CP, tinh Quang Ninh - C6 mit.

* Nguoi bdao vé quyén va loi ich hop phdp ciia nguyén don: Ong Nguyén Huy X -
Luat su thuoc Van phong luat su NL thudc doan luat su thanh phé Ha Noi - C6 mat.
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- Bi don: Anh Nguyén Vian N1; cu tra tai: S6 nha 00, t6 00, khu LL, phuong CT,

thanh phd CP, tinh Quang Ninh - C6 mit
- Nguroi ¢6 quyén loi nghia vu lién quan:

1. Ba Ha Thi T2: cu tra tai: S6 nha 00, t6 00, khu LL, phuong CT, thanh phd CP,
tinh Quang Ninh - C6 mat.

2. Chi Ha Thi T1: cu tra tai: SO nha 00, t6 00, khu LL, phuong CT, thanh phd
CP, tinh Quang Ninh - C6 mat.

Nguoi khang cdo: Nguyén don anh Nguyén Hitu L, anh Nguyén Hitu C. Bi don
anh Nguyén Vian N; nguoi c6 lién quan chi Ha Thi T.

Vién kiém sat khang nghi: Vién truéng Vién kiém sat nhan dan Huyén VD.

NOI DUNG VU AN

Nam 1960 6ng Nguyén Vin T2 (tic C) va ba Ha Thi T2 dang ky két hon tai
UBND x& CH, huyén CP, tinh Quang Ninh. Nhung 6ng T2, ba T2 khong c6 con nén co
nhan anh Nguyén Vin N1 lam con nubi (anh N1 la con dé ciia éng Duong Vin T3 va
ba Ha Thi T3)

Pén nam 1978 ong T2 chung song véi ba Hoang Thi N (tic T) va c6 02 ngudi
con chung la Nguyén Hiru C va Nguyén Hiru L.

Ngay 18 thang 01 nam 2010 (Ngay am lich), 6ng Nguyén Vian T2 chét khong dé
lai di chuc.

Theo nguyén don thi khi con séng, ong T2 da tao lap duoc khdi tai san 1a dat & va
nha ¢ co6 dién tich 217,8m?, tai thon 00, xd HL, huyén VD, tinh Quang Ninh. Ngay
12/01/2004, Uy ban nhan dan huyén VD di cip Gidy chung nhan quyén st dung dt
cho 6ng Nguyén Vin T2 va ba Ha Thi T2. Sau d6 nha dat ctia 6ng T2 ba T2 bi thu hoi
va duoc bdi thuong 2.963.996.000d (lam tron 1a 2.964.000.000d). S6 tién nay hién anh
Nguyén Vin N1 dung ra nhan. Nay nguyén don xac dinh di san ctia 6ng T2 13 mot nia
s6 tién duogc bdi thudng (14 1.482.000.000d). Di san ciia 6ng T2 dugce chia 1am 5 phan: 4
phﬁn cho 4 nguoi dugc hudng thura ké 12 anh N1, ba T2, anh C, anh L; con 01 phﬁn cho
anh N1 dugc hudng vi anh N1 la nguoi cd cong cham soc, nudi dudng, mai tdng cho
6ng T2 va duy tri, quan 1y tai san ctia 6ng T2. Cu thé 2 suat ctia anh C, anh L 1am tron 1a
600.000.000d (anh C 300.000.000d, anh L 300.000.000d (Tai phién toa so tham anh L
rdt yéu cau khoi kién ctia ba N).

Y kién ciia anh N. Thira nhan anh C, anh L 1a con dé ciia 6ng Nguyén Vian T2.
Nim 1960 ong Nguyén Vian T2 va ba Ha Thi T2 dang ky két hon tai UBND xa CH,
huyén CP, tinh Quang Ninh (nay 12 Thanh phé CP), 6ng T2, ba T2 két hon khong co
con va nhan anh Nguyén Van N1 1am con nudi (anh N1 i con dé ciia éng Duong Vin
T3 va ba Ha Thi T3).



V& di san thi anh N1 cho rang, nam 1986 éng T3, ba T3 (B6 me dé anh N1) cho
vo chong anh Nguyén Vin N1 chi Ha Thi T1 mot phan dit ¢ phia Nam cta 6ng ba 1a
105m? dat va xay cho vo chong anh N1, chi T1 01 ngdi nha cap 4 dé . Sau d6 anh N1,
chi T1 d6n éng T2 (tac C) va ba T2 vé& & cing tai X6m 00, thdn 00, x& HL nay 1a thén
00, x& HL. Nam 2000, anh N1, chi T1 va ba T2, 6ng T2 da khai hoang ton tao thém bo
dat bo trong phia trude nha dugc thém 112,8m? va xdy thém mot ngdi nha dé 1am nha ¢
con nha cii dé 1am nha bép. Thang 10 nam 2003, vo chong anh chi N1, T1 nhan cong
trinh xay dung & ngoai dao xa Quan Lan nén phai xa nha. Khi vé anh chi dugc bd me
nudi cho biét nha nudc yéu cau gia dinh phai ding ky va 1am gidy ching nhan quyén st
dung dét, néu hét dot 1am thi sau nay khong c6 dot lam nira, nén dng T2, ba T2 d3 di
lam va dung tén 1am tha tuc gidy to. Vi van & chung cing mot ho gia dinh nén anh N1
chi T1 khong c6 ¥ kién gi vé viéc gidy chirg nhan quyén sir dung dat mang tén ai. Nam
2010 6ng T2 chét khong dé lai di chic.

Pén nim 2014 Nha nuédc thu hoi toan bo nha dat mang tén ong T2 va da boi
thuong cho anh N1, chi T1 va ba T2 téng s tién la: 2.963.996.000d.

Ngay 28/3/2017 anh Nguyén Vian N1 bi don c¢6 yéu cau phan to va Ngudi c6
quyén loi va nghia vu lién quan chi Ha Thi T1 ¢6 yéu cau doc 1ap dé nghi Toa an xac
dinh Toan bd tai san 1a nha dat cua 6ng T2 ba T2 da duoc boi thuong bang sé tién
2.963.996.000d (Hai ty chin trim sdu muoi ba triéu chin trim chin sau nghin dong)
khong phai 1a di san thira ké ctia 6ng T2 ma trong d6 ctia anh N1 14 1.109.580.665d va
cta chi T1 1a 1.109.580.665d.

Ngudi ¢é6 quyén loi lién quan chi Ha Thi T1 trinh bay: Nam 1986, 6ng Duong
Van T3 va ba Ha Thi T3 cho hai vo chéng chi 105m? dat va 01 ngdi nha cép 4 trén dién
tich dat d6 dé 6. Nam 1998, Uy ban nhan dan xa HL va Phong dia chinh huyén VD da
xac nhan quyén so hitu nha dat trén cho chi va anh N1. Thang 10 nim 2003, vo chong
anh chi N1, T1 di lam an ¢ ngoai dao x3 Quan Lan nén phai xa nha, dén gan tét am lich
moi xong cong trinh vé nha duoc. Khi vé anh chi duoc ong T2 va ba T2 cho biét nha
nudc yéu cau gia dinh phai dang ky va 1am gidy chting nhan quyén st dung dat, néu hét
dot 1am thi sau nay khong c6 dot lam nita, nén 6ng T2, ba T2 & nha da lam gidy ching
nhan quyén st dung dat ho cac con vi gip qua ong T2, ba T2 ciing khong nhan ai bao
cho anh N1 chi T1 vé duoc, nén ong T2 ba T2 dtng tén va ky thay cho cac con. Vi ca
gia dinh dang chung séng cung nhau va 6ng T2, ba T2 khong c6 con nén chi nghi mang
tén ai thi anh chi cling 1a nguoi ¢ cung va nudi dudng 6ng T2 ba T2. Trong qua trinh
6ng T2 6m, chét v chong chi di phai chi phi hét 58.000.000d.

Nay anh Nguyén Van N1 va chi Ha Thi T1 tinh gia tri khoi tai san chung ctia ho
dugc hudng theo gid nha nude da dén bu nhu sau:



- Anh Nguyén Vin N1 duogc s¢ hitu: 1.109.580.665d (Mot ty, mot trim linh chin
triéu, nim trim tdm muoi nghin, sau trim sdu muoi lam dong).

- Chi Ha Thi T1 dugc so hitu: 1.109.580.665d (M4t ty, mot trdm linh chin tri€u,
nim trim tAm muoi nghin, sau trim sdu muoi lim dong).

Véi n6i dung trén Toa an nhan dan huyén VD quyét dinh: Ap dung: Diéu 205,
206, 207, 209, 212; diém a khoan 1 Diéu 651, khoan 2 Diéu 651, Diéu 653, Diéu 658;
Dicu 357; Dicu 468 B0 luat dan su

Chap nhan mot phan yéu cau chia thira ké ctia anh Nguyén Hiru C, anh Nguyén
Hiru L.

Chap nhan mot phan yéu cau xac dinh quyén sé hitu tai san ctiia anh Nguyén Vin
N1 va chi Ha Thi T1

Xéc dinh sb tién 2.963.996.000d (Hai ty chin trim sau muoi ba triéu chin trim
chin muoi sau nghin dong) 1a tai san thudc quyén so hitu ciia cac thanh vién gia dinh
anh Nguyén Vian N1 bao gdm: dng T2, ba T2 , anh N1, chi T1, anh Nguyén Hitu N, anh
Nguyén Hitu V ( con anh N1, chj T1)

Xac dinh s6 tién 1.302.952.668d (Mot ty ba trim linh hai triéu chin trim nim
muoi hai nghin sdu trim sdu muoi tdm dong) trong tong sé tién 2.963.996.0004 1A tai
san thudc quyén s¢ hitu riéng ctia anh N1, chi T1 chia theo phan: Anh N1 so hitu
651.476.334d (S4u tram nim muoi mot tridu bén trim bay muoi sau nghin ba trim ba
muoi bdn dong) va chi T1 s hitu 651.476.334d (Sau trim nim muoi mét triéu bon
trim bay muoi sau nghin ba trim ba muoi bén dong).

Xéc dinh s6 tién 1.563.183.699d (Mot ty ndm trim sdu muoi ba triéu mot trim
tam muoi ba nghin sau trim chin muoi chin dong) 1a tai san thudc s hitu chung cia
bbn ngudi gom: anh N1, chi T1, dng T2, ba T2, chia theo phan:

Anh Nguyén Vin N1 duogc s¢ hitu 390.795.924d (Ba traim chin muoi triéu bay
tram chin muoi nam nghin chin tram hai muoi bén dong),

Ong Nguyén Vin T2 (tirc C) duoc s& hitu 390.795.924d (Ba trim chin muoi triéu
bay tram chin muoi nam nghin chin tram hai muoi bén dong);

Chi Ha Thi T1 duogc sé hiru 390.795.924d (Ba tram chin muoi triéu bay tram chin
muoi nam nghin chin trim hai muoi bén dong);

Ba Ha Thi T2 duoc s& hiru 390.795.9244 (Ba tram chin muoi triéu bay tram chin
muoi nam nghin chin trim hai muoi bén dong).

Xac dinh di san thira ké ctia 6ng Nguyén Vin T2 (tirc C) dé chia cho nhiing nguoi
thira ké la: 332.795.924d:

- Anh Nguyén Vian N1 dugc hudng phan di san thira ké 1a 83.198.981d (Tam muoi
ba triéu mot tram chin muoi tam nghin chin trim tdm mot dong).



- Anh Nguyén Hitu L duoc hudng phan di san thira ké 1a 83.198.981d (Tam muoi
ba triéu mot trim chin muoi tdm nghin chin trim tdm mét dong).

- Anh Nguyén Hitu C duoc hudng phan di san thira ké 13 83.198.981d (Tam muoi
ba triéu mot trim chin muoi tdm nghin chin trim tam mdt dong).

- Ba Ha Thi T2 dugc huong phan di san thira ké 13 83.198.981d (Tam muoi ba
triéu mot tram chin muoi tdm nghin chin trim tdm mot dong).

Anh N1 duoc hudng tong sd tién 1a:

651.476.334d + 390.795.924d + 83.198.981d = 1.125.471.239d (M4t ty mot tram
hai muoi lam triéu bdn trim bay mét nghin hai trim ba muoi chin dong).

Anh N1 c6 nghia vu thanh toan cho anh L, anh C, ba T2 sb tién hudng di san
thira ké néu trén mdi ngudi 83.198.981d (Tam muoi ba triéu mot trim chin muoi tdm
nghin chin trim tdm mot dong) .

Anh N1 c6 nghia vy thanh toan cho chi T1 sé tién 1.042.272.258d (Mot ty khong
tram bén muoi hai triéu hai trim bay muoi hai nghin hai trim nim muoi tim dong).

Cin ctr Khoan 2 Diéu 244 Bo luat t6 tung dan su: Dinh chi xét xtr d6i voi phan
yéu cau cta ba Hoang Thi N (tic T) vé yéu cau chia thira ké va yéu cau chia thira ké
cho anh Du Puc T. Pinh chi xét xir d6i v6i phan yéu cau anh N1 vé chia sb tién
30.000.000¢ (Ba muoi triéu dong).

Vé an phi: Ap dung khoan 1, khoan 2 Piéu 147 BO luat td tung dan sy, Phap 1énh
s6 10/2009/UBTVQH 12 quy dinh vé an phi 1& phi Toa 4n; Diéu 48 nghi quyét sb
326/2016/UBTVQHI14 quy dinh vé muc thu, mién, giam, thu, ndp, quan 1y va str dung
an phi va 1€ phi Toa an.

Anh L phai chiu 4.159.855d tién an phi dan su so tham; Anh C phai chiu
4.159.855d tién an phi dan su so tham nhung dugc trir vao sb tién tam Gmg an phi dan
su so tham 1a 22.820.000d theo bién lai thu tién s6 0008279 ngay 14/10/2015 ma anh L
da ndp tai Chi cuc thi hanh an dan sy huyén VD, trd lai anh C, anh L s6 tién
14.500.000d (Mudi bén tridu nam trim nghin dong) tam Gmg an phi dan su so tham.

Anh N1 phai chiu 45.763.855d 4n phi dan su so tham va 1.865.420d an phi cho
yéu cau khong dugc chap nhan. Tong cong: 47.629.275d. Mién cho anh N1 50% tién an
phi dan sy so tham nén anh N1 con phai nop 23.814.000d nhung duoc trir vao sd tién
tam Ung an phi 11.305.000d d3 ndp theo bién lai thu tién sé 0002786 ngay 17/4/2017
ctia Chi cyc thi hanh an dan sy huyén VD, anh N1 con phai ndp 12.509.637d tién an phi
dan su so tham.

Chij T1 phai chiu 43.267.9424 tién an phi dan su so tham va 3.365.795d an phi cho
phan yéu cau khong duge chip nhan. Tong cong 46.633.700d nhung dugce trir vao sb tién
tam Ung an phi 11.305.000d d3 ndp theo bién lai thu tién s6 0002786 ngay 17/4/2017 caa



Chi cyc thi hanh an dan sy huyén VD, chi T1 con phai ndop 35.328.7374d an phi dan su so
tham.

Ngoai ra Toa &n con quyét dinh vé viéc thi hanh 4n, thong bao quyén khang cao
cho cac duong su.

Ngay 20/8/2017 anh Nguyén Vin N1, chi Ha Thi T1 1am don khang cdo. Nhung
tai phién toda phic tham anh N1, chi T1 rit don khang cdo. Va dé nghi Toa 4n tinh giai
quyét nhu quyét dinh ctia ban an so tham. Chi T1, ba T2 khong yéu cau anh N1 phai tra
lai tién mai tang phi nhu khang nghi ctia Vién kiém sat. Ba T2, anh N1, chi T1 cho rang
trong s6 217,8m? dat thi c6 105m? va ngdi nha xay cap 4 1a cua riéng anh N1 chi T1.
Con 112,8m? dit, ngdi nha xay nam 2000, san bé tong, bé nuéc, mai ton, céng thoat
nudc co gia tri 1a 1.563.183.6694 14 tai san chung cua bon ngudi gdbm ong T2, ba T2 va
anh N1, chi T1.

Anh N1, chi T1, ba T2 khong yéu cau phai phan chia cu thé anh N1, chi T1, ba
T2 mdi nguoi duoc so hitu bao nhiéu tién nhu quyét dinh ctia ban an so tham.

Ngay 28/8/2017 anh Nguyén Hitu L, Nguyén Hiru C 1am don khang cdo toan bd
ban 4n véi 1y do ban an khong phan anh khach quan vu an, c6 dau hiéu cb tinh kéo dai
thoi gian xét xir. Tai phién toa phuc tham anh L, anh C van giit nguyén ndi dung khang
cao, va yéu ciu Toa an xac dinh di san cua bd anh 1a toan bd 217,8m?, va tai san trén
dat. V& tién an phi anh L dong y ndp thay cho anh C nhu quyét dinh cta ban 4n so
tham, anh L ciing dong ¥ trir tién 4n phi cta anh C vao sd tién tam (mg an phi ciia anh.
Ngudi bao vé cho nguyén don cho rang cip so tham khong sir dung chimg ctr mot cach
khach quan, c6 déu hiéu vi pham phap luat, va c¢6 quan diém chip nhén trong 217,8m?
dat thi c6 105m? dat 1a cua riéng anh N1, chi T1. 163.100.000d tién tai dinh cu khong
phai 12 di san thira ké. Con lai 112,8m? dat, ngdi nha xdy nam 2000, sin bé tong, bé
nudce, mai ton, cong thoat nude co gia tri la 1.563.183.6694 1a tai san chung cta 6ng T2,
ba T2 vi gidy chimg nhan quyén st dung dit chi mang tén 6ng T2 ba T2. Do d6 di san
ctia 6ng T2 1a mot nira trong s tién 1.563.183.669d va chia cho cac hang thira ké 13 ba
T2, anh N1, anh L, anh C (Sau khi trir mai tang phi cho 6ng T2 1a 58 triéu dong), mdi
ngudi duge chia 180.000.000d. Khang nghi ctia Vién kiém sat nhan dan huyén VD c6
cin ctr. Anh L, anh C khong b6 sung gi ¥ kién cta lut su.

Ngay 21/8/2017 Vién truong VKSND huyén VD ban hanh khang nghi véi ndi
dung: Can nha va cong trinh phu xdy nim 2000 trén dién tich dat 112,8m? 1a tai san
chung cua gia dinh 6ng T2, ba T2, anh N1 va chi T1, v6i s tién dugc dén bu la
1.498.270.074d. Chia theo phan xic dinh di san thira ké do ong T2 dé lai 1a
390.795.9244. Trude khi chia thira ké, vg chong anh N1 da dé nghi dwoc thanh toén
58.000.000d chi phi mai tang cho dng T1 theo phong tuc tap quéan; chi T1 con dé nghi
chia s6 tién nay cho chi T1, anh N1 va ba T2. Ban 4n so thdm di chap nhan s tién phai
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thanh toan 58.000.0004 la phu hop, nhung khéng budc anh N1 ¢6 nghia vu thanh toan
s6 tién nay cho chi T1 va ba T2 1a thiéu sot.

V& an phi:

Ban 4an so thim khong chap nhin yéu ciu cua anh N1 va chi T1 dé nghi Toa an
xac dinh toan b tai san 1a nha, dat dugc bdi thuong khong phai di san thira ké. L& ra
truong hop nay anh N1 va chi T1 khong phai chiu an phi ddi voi yéu cau khong duoc
chap nhan. Nhung ban an lai budc anh N1 chiu 1.865.420d va chi T1 chiu 3.365.795d
an phi 1a vi pham Piéu 12, Nghi Quyét 01/2012/NQ-HDTP ngay 13/6/2012 cta Hbi
d6ng Tham phan Toa 4n nhan dén tdi cao.

Ngoai ra, ban an so tham con quyét dinh mién ndp an phi cho anh N1 50%, trong
khi anh N1 ciing duoc chia tai san chung va dugc hudng di san thira ké cua 6ng T2, 1a
vi pham diém b, khoan 2, Piéu 5 Nghi Quyét 01/2012/NQ-HPTP ngay 13/6/2012 cia
Hoi dong Tham phan Toa 4n nhan dan ti cao.

Qua trinh khot kién, anh L da ndp tam Ung an phi 22.820.000d. Ban an so tham
tuyén nghia vu chiu 4n phi ctia anh L va anh C mdi ngudi phai ndp 4.159.0004 1a dung
quy dinh. Tuy nhién, ban an lai d6i trir nghia vy ctia anh C vao tién tam tGng an phi do
anh L ndp, trong khi anh L chua c6 quan diém dong ¥ 1a mau thuan. Khong nhiing thé,
ban an con tuyén tra lai sb tién thira con lai 14.500.000d cho anh C va anh L, trong khi
anh C khong phai 1a nguoi ndp tién tam ng an phi 1a khong dam bao quyén lgi cho anh
L. Pé nghi Toa 4n nhan dan tinh Quang Ninh xét xtr phtc tham theo hudng trén.

Tai phién toa phiic thim Dai dién Vién kiém sat c6 y kién: vé to tung, tham phan,
hoi dong xét xir va cac duong sy dd chip hanh dang quy dinh cuia BLTTDS. Vé ndi
dung Vién kiém sat rat noi dung khang nghi vé viéc budc anh N1 co nghia vu thanh
toan s tién mai tang phi cho chi T1 va ba T2. Rt ndi dung khang nghi vé an phi cua
anh C, anh L vi cac bén da thoéa thuan duoc cac ndi dung nay tai phién toa phic tham.
Giit nguyén noi dung khong budc anh N1, chi T1 phai chiu 4n phi phan yéu cau khong
dugc chap nhin va ndi dung mién an phi cho anh N1. Con vé viéc chia thira ké nhu cap
so tham dé nghi Toa an cip phuc tham giir nguyén nhu ban an so tham.

NHAN PINH CUA TOA AN:

[1] Ngay 20/8/2017 anh Nguyén Van N1, chi Ha Thi T1 lam don khang céo dé
nghi xem xét lai phan an phi, nhung tai phién toa phtic thim anh N1 chi T1 rat don
khang c4o nén Toa an cap phiic tham dinh chi xét xir phiic thim ddi v&i ndi dung khang
cao cua anh N1 chi T1.

[2] P6i voi ndi dung khang céo ciia anh C va anh L. Toa an cap phiic tham xét
thay:



- Ngay 18/01/2010 (am lich) 6ng Nguyén Vin T2 chét khong dé lai di chuc. Can
ctr theo diém a khoan 1 diéu 650 Bo luat dan sy Toa an cép so thAm di chia di san thira
ké cua ong T2 theo phap luat 1a dung.

- Can ct Diéu 613; diém a khoan 1 diéu 651 Bo luat dan sy. Toa an cép so thAm
xac dinh ba Ha Thi T2 (vg hop phap cua 6ng T2) anh C, anh L (con d¢ 6ng To) va anh
N1 (con nudi dng T2) 1a nhitng nguodi duoc huong thira ké di san cta 6ng T2 1a dung.

- V& di san cua 6ng T2: Theo gidy ching nhan quyén st dung dat ctia 6ng T2 ba
T2 duoc UBND huyén VD cép ngay 07-7-2004 thi 6ng T2 ba T2 duoc quyén st dung
217,8m? dat & tai thon 00 x& HL. Ngay 12/2/2015 UBND huyén VD quyét dinh thu hoi
toan bo thira dit va tai san trén dat, giai quyét bdi thuong 2.963.996.000d cho gia dinh
anh N1 (anh N1 13 ngudi nhan tién boi thuong).

Trong d6, dat o: 2.389.266.000d (don gia 10.970.000d x 217,8m?).

Chinh sach tai dinh cu cho 5 nguoi 1a ba T2, anh N1, chi T1 va chau V, chau N
2 163.100.000d; Vat kién trac: 411.630.369d .

Tai phién toa phiac thAm nguyén don, ngudi bao vé quyén loi cho Nguyén don
chap nhén trong s6 217,8m? dat thi c6 105m? va ngdi nha cap 4 1a cua riéng anh N1 chi
T1, tién tai dinh cu khong phai 1a di san, quan diém nay ciing nhu quan diém cua bi don
nén Toa an khong xeét.

Con lai 112,8m? dat, ngdi nha xay ndm 2000, san bé tong, bé nudc, mai ton, céng
thoat nudc c6 gia tri 1a 1.563.183.669d. Nguoi bao vé quyén loi cho anh L, anh C cho
rang 13 tai san chung cta 6ng T2, ba T2. Khong phai 14 tai san chung ctia 6ng T2, ba T2,
anh N1, chi T1 vi trén gidy ching nhan quyén st dung dit chi mang tén 6ng T2, ba T2.
Toa an cip phuc tham thdy miac du trén gidy chimg nhan quyén st dung dat chi mang
tén 6ng T2, ba T2, nhung phai xét 6ng T2, ba T2 tudi di cao lai & chung véi vo chong
anh N1. Theo 10i khai ctia ba T2 (vo 6ng T2) thi phan tai san nay c6 cong dong gop
chung cua ba va ong T2, vo chong anh N1. Do vdy Toa an cip so tham xac dinh
112,8m? dat, ngodi nha xay nam 2000, san bé tong, bé nudc, mai ton, cong thoat nude co
gia tri 1.563.183.6694d 1a tai san chung cua 6ng T2, ba T2, anh N1, chi T1 1a ¢6 can ct.

Diéu 612 Bo luat dan su quy dinh: “Di sdn bao gom tdi san riéng ciia nguoi chét,
phan tai san cia ngwoi chét trong tai san chung véi ngwoi khac”. Ong T2, ba T2, anh
N1, chi Ha Thi T1 c6 khdi tai san chung 1a 1.563.183.669d vi vay di san cua ong T2 s&
12 390.795.9244d (1.563.183.669 : 4= 390.795.9244)

Ong T2 chét nén phai chi phi mai tang hét 58 triéu dong (s6 tién nay do anh N1
chi T1 b6 ra) vi vay can cir khoan 1 diéu 615 va khoan 1 diéu 658 Bo luat dan su thi sb
tién nay duogc trir vao di san cia 6ng T2. Do d6 Tda an xac dinh di san cua ong T2 con
lai 1a332.795.9244d (390.795.924 @ - 58.000.000d = 332.795.9244).



Can ctr diéu 651 Bo luat dan su. Thi 332.795.9244 14 di san caa ong T2 dugc
chia cho bdn nguoi 1a ba Ha Thi T2 (vo hop phap ciia éng T2) anh C, anh L (con d¢ éng
T2) va anh N1 ( con nudi 6ng T2) mdi ngudi duge 83.198.9814.

Nhu vy Toa an cip so thim da xét xir rat khach quan, ding quy dinh cua Bo luat
dan sy, vi vay khong chap nhan noi dung khang cdo cua anh C anh L va quan diém cta
ngudi bao vé quyén loi cho anh C anh L.

Tai phién toa phtic tham, anh N1, chi T1, ba T2 khong yéu cau phai phan chia cu
thé anh N1, chi T1, ba T2 mdi nguoi dugce sé hiru bao nhiéu tién, do vay Toa &n chi chia
di san ctia 6ng T2, khong phan chia cu thé s tién con lai.

[3] Xét ndi dung khang nghi cta Vién kiém sat vé phan an phi:

Cin ctr diém a muyc 7 diéu 27 Nghi quyét s6 326 cta Uy ban thuong vu Québc hoi
quy dinh vé an phi, 18 phi Toa an quy dinh khi “cé mét trong cdc bén yéu cau Toa dn
gidi quyét chia tai san chung, di san thiva ké dé thi moi bén dwong sy phdi chiu dn phi
déan sw so tham theo mikc twong ung voi gia tri phdn tai san ma ho dwoc chia, dwoc
huéng trong khoi tai san chung hodc trong khoi di san thira ké. Poi véi phan Toa dn
bdc don yéu cau thi nguoi yéu cau chia tdi san chung, di san thira ké khéng phdi chiu
dan phi déan si so tham. Trwong hop Toa dn xdc dinh tai san chung, di san thira ké ma
dwong sy yéu cdu chia khéng phdi la tai san ciia ho thi dwong sy phdi chiu dn phi dén
sw so' tham khéng ¢6 gid ngach”.

Do d6 anh C, anh L va anh N1 phai chiu 5% 4n phi trén sd tién ho dugc hudng,
tirc 1a moi nguoi phai chiu 4.159.949d an phi. Riéng ba T2 (sinh nam 1935) 1a ngudi
cao tudi nén theo diém d khoan 1 diéu 12 va diéu 11 Nghi quyét sé 326 cia Uy ban
thuong vu Qudc hoi quy dinh vé an phi, 1& phi Toa an thi ba Tan dugc mién ndp an phi.

Anh N1, chi Ha Thi T1 ¢6 yéu cau Toa an chia tai san chung nén phai chiu 4n phi
theo murc twong img véi gia tri phén tai san ma ho duogc chia (tirc 1a anh N1, chi T1 phai
chiu an phi trén s6 tién mdi nguoi duoc chia (651.476.334d).

Dbi v6i phan Toa an bac don yéu cau thi ngudi yéu cau chia tai san chung, di san
thira ké khong phai chiu an phi dan su so tham. Do d6 anh N1 khong phai chiu
1.865.420d, chi T1 khong phai chiu 3.365.795d tién an phi nhu quyét dinh ciia ban 4n
so tham. Viéc Toa an cap so tham mién 50% an phi cho anh N1 1a khong phu hop diéu
13 Nghi quyét s6 326 ctia Uy ban thuong vu Qudc hoi quy dinh vé an phi, 1¢ phi Toa an
vi theo quyét dinh ctia ban an thi anh N1 ¢6 tai san dé ndp an phi.

Boéi vay Toa an cap phdc tham chap nhan ndi dung khang nghi ciia Vién kiém sat.
Stra ban an so thim vé phan 4n phi.

Pbi véi ndi dung khang nghi cua Vién kiém sat vé viéc budc anh N1 phai thanh
toan cho ba T2, chi T1 s tién chi phi mai tang cho dng T2, tién an phi cta anh C thi tai



phién toa phuc thim Vién kiém sat rat lai noi dung khang nghi ndy vi vy Toa an dinh
chi xét xtr ndi dung khang nghi nay ctia Vién kiém sat.

[4] V& 4n phi.

Cin ct diéu 27 va khoan 2 diéu 29 Nghi quyét s6 326 cua Uy ban thuong vu
Quédc hoi quy dinh vé an phi, 18 phi Toa 4n, anh C, anh L, anh N, chi T phai chiu an phi
phtc tham.

Vi cac 1€ trén;
QUYET PINH:

Can ctr khoan 1; 2 diéu 308 B6 luat T tung Dén su.
Khong chap nhan ndi dung khang cdo ciia anh anh Nguyén Hiru L, Nguyén Hiru

Chép nhan mot phan ndi dung khang nghi ctia Vién truéng VKSND huyén VD.

Stra ban an so tham.

Ap dung diém a khoan 1 Diéu 651, khoan 2 Diéu 651, Piéu 653, Diéu 658; Diéu
357; Diéu 468 B0 luét dén su.

Chéap nhan mot phan yéu cau chia thira ké cta anh Nguyén Hitu C, anh Nguyén
Hiru L.

+ Trong s6 tién 2.963.996.000d (Hai ty chin trim sau muoi ba triéu chin trdim
chin muoi sau nghin déng) duoc UBND huyén VD boi thudng thi co:

- 1.237.712.669d 1a tai san thude sdé hitu riéng ctia anh N1, chi T1.

- 163.100.000d tién hd tro tai dinh cu 1a tai san thudc sé hitu chung cua anh N1,
chi T1, ba T2, chau Vt va chau N.

- 1.563.183.6994 1a tai san thudc sé hitu chung ciia bon ngudi gom: anh N1, chi
Ha Thi T1, 6ng Nguyén Vin T2, va ba T2. Chia theo phin mdi ngudi duoc
390.795.9244 (Ba tram chin muoi tri€u bay tram chin muoi nam nghin chin tram hai
muoi bén dong).

Sau khi trir 58 triéu dong chi phi mai ting cho 6ng T2 thi di san thira ké cta 6ng
Nguyén Vin T2 (tie C) 1a: 332.795.924d (390.795.9244 - 58.000.000d = 332.795.924d)
chia cho 04 ngudi thira ké gom:

- Anh Nguyén Vian N1 dugc hudng phan di san thira ké 1a 83.198.981d (Tam muoi
ba triéu mot tram chin muoi tam nghin chin trim tim mot dong).

- Anh Nguyén Hitu L dugc hudng phan di san thira ké 13 83.198.981d (Tam muoi
ba triéu mot tram chin muoi tim nghin chin trim tdm mot déng).

- Anh Nguyén Hitu C duoc hudng phéan di san thira ké 1a 83.198.981d (Tam muoi
ba triéu mot tram chin muoi tam nghin chin trim tdm mot dong).

- Ba Ha Thi T2 dugc huéng phan di san thira ké 1a 83.198.981d (Tam muoi ba
triéu mot tram chin muoi tdm nghin chin trim tdm mot dong).
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Do vay budc anh Nguyén Vin N1 c6 nghia vu thanh toan cho anh L, anh C, ba
T2 mdi ngudi 83.198.981d (Tam muoi ba triéu mot trim chin muoi tdm nghin chin tram
tam mot dong.

Cin cr diéu 289 BLTTDS. Pinh chi xét xir phiic tham ddi v6i ndi dung khang
cao cua anh N1, chi T1. Va n6i dung Vién Kiém sat rat khang nghi.

Ké tir ngay anh C, anh L, ba T2 c6 don yéu cau thi hanh an, néu anh N1 khdng
thanh toan cho ho s tién trén thi hang thang anh N1 con phai tra 13i cho ho theo 13i suat
quy dinh tai Diéu 357, khoan 1, khoan 2 Diéu 468 Bo luat dan su.

Truong hop ban an duoc thi hanh theo quy dinh tai Diéu 2 Luét thi hanh 4n dan
su thi nguo1 dugce thi hanh 4n dan sy, ngudi phai thi hanh an dan sy co quyén thoa thuan
thi hanh 4n, quyén yéu cau thi hanh an, ty nguyén thi hanh 4n hodc bi cudng ché thi
hanh an theo quy dinh tai cac Diéu 6, 7 va 9 Luét thi hanh an dan su; Thoi hiéu thi hanh
an duogc thuc hién theo quy dinh tai Diéu 30 Luat thi hanh an dén su.

V& an phi: Cin ctr diém a muc 7 diéu 27 va khoan 2 diéu 29 nghi quyét sb
326/2016/UBTVQHI14 quy dinh vé muc thu, mién, giam, thu, ndp, quan 1y va str dung
an phi va 1€ phi Toa an.

Pbi v6i an phi so tham:

Anh L phai chiju 4.159.8554 tién 4n phi dan sy so tham. C phai chiu 4.159.855d
tién an phi dan su so thim. S6 tién an phi cta anh L, anh C duoc trir vao sd tién
22.820.000d tam trng an phi ma anh L ndp tai Chi cuc thi hanh an dan sy huyén VD
ngdy 14/10/2015 (theo bién lai thu tién sé 0008279), tra lai anh L sb tién 14.500.000
d6ng (Muoi bon triéu nam trim nghin dong).

Anh N1 phai chiu 45.763.855d 4n phi dan su so tham. Sé tién tam ung 4n phi
11.305.000d anh N1 ndp theo bién lai thu tién s6 0002786 ngay 17/4/2017 cta Chi cuc
thi hanh an dan sy huyén VD, dugc trir vao s6 tién an phi anh N1 phai ndp. Anh N1 con
phai nop 34.458.8554 tién an phi dan sy so tham.

Chi T1 phai chiu 43.267.9424d tién an phi dan su so tham. S tién tam ung an phi
11.305.0004¢ chi T1 dd ndp theo bién lai thu tién s 0002786 ngay 17/4/2017 cta Chi cuc
thi hanh an dan su huyén VD, dugc trir vao tién an phi chi T1 phai nop. Chi T1 con phai
nop 31.962.942d an phi dan su so tham.

Pbi véi an phi phiic tham:

Anh L, anh C mdi ngudi phai ndp 300.000d an phi phiic tham, sé tién nay duoc
trir vao tién tam Ung an phi ma anh L, anh C ndp tai Chi cyc thi hanh 4n dan sy huyén
VD ngay 11/9/2017 (anh L, anh C d ndp du an phi phac tham).

Chi T1, anh N1 mdi nguoi phai chiu 300.000d an phi phic tham. Pugc trir vao sb
tién ma chi T1, anh N1 ndp ngay 17/9/2017 tai Chi cuc thi hanh an dan sy huyén VD.
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Céc quyét dinh khac cta ban an so thdm khong bi khang cdo, khang nghi c6 hiéu
luc ké tir thoi diém hét thoi han khang céo, khang nghi.

Ban an phuc tham c6 hiéu luc phap ludt ké tir ngay tuyén 4n.
Noi nhin: TM. HOI PONG XET XU

- Duong su; , THAM PHAN-CHU TQA PHIEN TOA
- VKSND tinh Quang Ninh;

- TAND huyén Van Don;
- THA, VP;
- Luu ho so.

Tran Quang Cuong
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