TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO PA NANG Doc 1ap - Tu do - Hanh phuc

Ban 4n s6 22/2025/KDTM-PT
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VIV “Tranh chap hop dong thi cong xdy dung”

, ~ NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO DA NANG
Thanh phin Hpi dong xét xir phiic tham gom co:
Tham phan - Chu toa phién toa: Ba Tran Thi Thanh Mai
Céac Tham phan: Ong Cao Vin Hiéu
Ba Tran Thi Bé
Thuw ky phién toa: Ba Tran Ngo Khanh Loan - Thu ky Toa an nhan dan
thanh pho Pa Nang.

Bai dién Vién Kiém sat nhan dan thanh phé Pa Nang: Ba Pang Ngoc Hoai
Linh - Kiém sat vién tham gia phién toa.

Ngay 24-4-2025, tai try s& Toa 4n nhan dan thanh phd Da Nang, xét xir
phuc tham cong khai vy an kinh doanh thwong mai phuc tham thu ly so6
46/2024/TLPT-KDTM ngay 28-11-2024 v¢ viéc “Tranh chap hop dong thi
cong xdy dung”.

Do Ban 4n kinh doanh thuong mai so tham so 25/2024/KDTM-ST ngay
30-9-2024 cua Toa an nhan dan quan Thanh Khé, thanh ph6 Da Nang bi khang
cao.

Theo Quyét dinh dwa vy an ra xét xir phiic tham s6 94/2025/QP-PT ngay
17-3-2025; gitra cac duong su:

~ * Nguyén don: Cong ty TNHH S; dia chi: D P, phuong K, quan C, thanh
pho Da Nang.

Nguoi dai dién theo phdp ludt: Ong Nguyén Xuan C, chirc danh: Giam ddc
cong ty; cO mat.

i‘ Bi don: Cong ty TNHH X; dia chi: A Q, phuong V, quan T, thanh phé
Da Nang.

Nguoi dai dién theo uy qbfyén.' QHg Pham Van V, sinh nam 2000; dia chi
lién hé: H N, quéan H, thanh pho Da Nang; theo hgp dong uy quyén ngay 17-01-
2024; c6 mat.

* Nguoi ¢o quyén loi, nghia vu lién quan: Cong ty TNHH D; dia chi: Khu
D, vong xoan duong H, phuong A, thanh pho T, tinh Quang Nam; vang mat



* Nguoi khang cao: Bi don - Cong ty TNHH X,
NOI DUNG VU AN:

Theo Bdn dn so tham, tém tit nhw sau:

* Nguyén don - Cong ty TNHH S va nguoi dgi dién hop phdp trinh bay
tai don khoi kién va quda trinh tham gia to tung tai Toa dan:

Vao ngay 10-8-2023, cong ty TNHH S (viér tat la Cong ty S) va Cong ty
TNHH X (viét tat la Cong ty X) ky két Hop dong thi cong xay dung sb
008/2023/HDTC/CAP-SQ dé thuc hién thi cong cac hang muc hang rio va nha
bao v¢ thudc cong trinh “Hang rao san Golf”. Cong trinh hang rao san Golf néu
trén thudc du an: “Khu nghi dudng sinh thai séng T” cua Chu dau tu: Cong ty
TNHH D do Céng ty X dang 1a thau chinh cua duy an.

Theo Hop ddng néu trén, Cong ty S la thau phu nhan thi cong hang rao va
nha bao v€ cua san Golf tir thau chinh Cong ty X v&i mot so ndi dung chinh sau
day:

_ Giatri Hop dér{g la: 1.295.341.307d; hinh thire thanh toan: Chuyén khoan,
dong thanh todn 1a tién dong Viét Nam. Cac dot thanh toan:

+ Pot 1: Tam ung 20% gia tri hop dong sau khi ky két hop dong;

~ + Dot 2: Khi khoi lugng hoan thanh dat 70% gié tri hop dong, Cong ty X
tiép tuc thanh toan 90% gia tri hoan thanh (Sau khi trir di tam tng Dot 1) va
nhan dugc ho so thanh toan hop I¢;

+ Dot 3: Thanh toan dén 95% gia tri hop dong (Sau khi trir di tam tng Pot
1 va tién thanh toan trudc do) khi cong trinh da hoan thanh va dugc dua vao sur
dung kem theo ho so thanh toan hop 1¢;

+ Dot 4: Thanh toan 5% gia tri quyét toan hop d(‘j)ng sau khi nhan dugc
chirng thu bao lanh cua Ngan hang bén Cong ty S cung ho so thanh toan hop 1¢.

Ngay 08-9-2023, hai Cong ty ky két “Phu luc hop dong sé 01” dé thay doi,
bo sung thém khdi lugng cong viéc ma Cong ty S phai thi cong va sé tién ma
Cong ty X thanh toan theo Hop dong ngay 10-8-2023. Theo d6, tong gia tri clia
Hop dong va phu luc hop dong 1a 1.591.278.7324.

Ngay 19-8-2023, Cong ty S mdi dugc thong bao ciia Cong ty X dén du an
dé tién hanh khao sat mat bang va nhan ban giao mit bang cong trinh theo Bién
ban ban giao mit bang ngay 19-8-2023. Trong qua trinh khao sat, ban giao mat
bang, hai bén théng nhat Cong ty S chi nhan thanh toan tién tam mg va thi cong
d6i voi hang muc “Tudng rao”. Khong nhan tién tam tng va khong thi cong dbi
v6i hang muc “Nha bao v&”. Li do 1a Cong ty X khong thé ban giao mit bang
cua hang muc “Nha bdo v¢”. Theo do:

Gi4 tri hang muyc “Tuong rao” l1a: 1.373.864.526d.

Gia tri hang muc “Nhél bdo v¢” 1a: 217.414.2044d. Theo Phu luc 01 ngay 11—
8-2023, dinh kem Hop dong ngay 10-8-2023 thi Gia tri hang muc “Nha bao v¢”
la: 201.309.448 + 201.309.448 * 8% (VAT) = 217.414.204d.
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Cin ctr theo Hop dong, Phu luc hop déng va Bién ban ban giao mit bang,
Cong ty X phai c6 nghia vu thanh toan tién tam tmg Dot 1 cho Cong ty S 20%
gia tri hang myc thi cong “Tuong rao”, twong ng voi sd tién: 274.772. 906d.
Tuy nhién, phia Céng ty X chi thanh toan tién tam tmg cho Séng Q s tién
199.616.130d vao ngay 22-8-2023.

Dén ngay 21-9-2023, Cong ty S phai tam dimg vi€c thi cong do Cong ty X
khong thanh todn du s tién tam Umg theo théa thuan ban dau.

Ngay 25-9-2023, hai bén tién hanh hop ban vé cac van dé con vudng mac.
Tuy nhién, tai cuoc hop Cong ty X chi xac nhan khdi lrong cong viéc ma Cong
ty S phai thi cong, khong c6 bat ki phan hdi ndo vé viéc thanh toan du tién tam
ung cho Cong ty S.

Ngay 05-10-2023, Cong ty S tiép tuc gui Cong van s6 0510/CV- -5Q-2023
dé nghi Cong ty X thanh toan du s6 tlen tam Gng con lai, véi sd tién 1a
75.156.776d thi Cong ty S s& tiép tuc trién khai thi cong hang muc tudng rao.
Pong thoi, Cong ty S cam két thi cong dat 70% gia tri hang muc tudng rao trong
vong 10 ngay (Khong ké ngdy mua gié khong thi cong duoc), ké tir ngdy nhan
du tién tam ung Dot 1.

Tuy nhién, dén ngay 06-10-2023 Cong ty X mdi thanh toan du sb tién tam
ung cho Cong ty S.

Ngay 25-10-2023, Cong ty X c6 giri cho Cong ty S cong vin sO 2510/CV-
CAP-05 veé viéc canh bao nha thau Cong ty S dang cham tién d va yéu cau phai
hoan thanh it nhat 70% gia tri hang muc hang rao san golf trudc ngay 31-10-
2023.

Theo dung nhu yéu cau trong Cong vin s6 2510/CV-CAP-05 ciia Cong ty
X, ngay 30-10-2023, Cong ty S di thi cong dat dén 70,15% khéi luong cong
viée, voi gia tri 963.812.098d (Pa bao gdm 20% tam tmg Pot 1). Khdi lugng
cong viée dat duoc ndy da duoc dai dién Cong ty X xac nhan, ky, dong dau dau
vao ngay 30-10-2023 va khong hé co ¥ kién gi vé viéc Cong ty S cham tién do
thi cong hang muc “Tudng rao”. Vi vay, Cong ty S khong hé cham tién do thi
cong yéu cau cta Cong ty X.

Sau khi dugc Cong ty X xac nhan khdi lugng theo Ho so thanh toan khoi
lugng hoan thanh - Pot 1, Cong ty S tién hanh xuat héa don dién tir sb:
00000001 ngay 01-11-2023 dé yéu cau COng ty X thanh toan sd tién
675.089.8544d (Sau khi khéu trir tién tam ¢ng). Tuy nhién, sau khi nhan dugc hd
so thanh toan hop 1¢, Cong ty X khdng hé thyuc hién viéc thanh toan cho Cong ty
S theo Piéu 3 ctia Hop ddng.

Pén hét ngay 03-11-2023, Cong ty S phai tam ngimg thi céng do Cong ty
X khong thanh toan tién theo Ho so thanh toan hop 1¢ da duogc dai dién hai bén
ky két vao ngay 30-10-2023.

Ngay 06-11-2023, Cong ty S dugc Cong ty X moi dén Cong ty H dé trao
ddi, dua ra phuong an thanh toan. Tai cudc hop, hai bén théng nhét dugc cac
van dé sau: Thanh 1y Hop ddng, thanh toan truéc 400.000.000d cho Cong ty S;



V& van dé thanh toan dé ba Quynh A - Ké& toan trudng Cong ty X xem lai sb
liéu, thanh toan.

Bién ban cudc hop dugc 6ng H6 Tuén Al - Pho Giam dbc Cong ty X ky va
dugc Cong ty X chup hinh, giri bang mail dién tir cho Cong ty S.

Ngay 08-11-2023, Cong ty S khong nhén dugc sO tién thanh toan trudc
(400.000.000d) ma hai bén da thong nhit trong cudc hop ngay 06-11- 2023 nén
Cong ty S da giri Cong vin sd 0811/CV-SQ-2023 cho Cong ty X yéu cau thanh
Iy hop dong, thanh toan day du so tién theo Ho so thanh toan.

Sau nhiéu lan trao d6i bang van ban va hop ban giai quyét yéu cau thanh
toan cua Cong ty S thi Céng ty X chi méi thanh toan dugc 200.000.000d vao
ngay 20-11-2023. S6 tién Cong ty X con phai thanh todn cho Céng ty S Ia
963.812.098d - 274.772.9064d - 200.000.000d = 489.039.1924.

Hanh vi cham thanh toan cua Qﬁng ty X da vi pham nghiém trong nghia vu
thanh toan theo Hop dong da ky keét. Hai bén khong thé ti€p tuc thuong lugng,
hoa giai dugc nira. Vi vay, Cong ty S dé nghi Toa an:

1. Tuyén bd cham duat Hop dong thi céng xdy dung so:
1008/2023/HDTC/CAP-SQ ngay 10-8-2023 gitra Cong ty TNHH X va Cong ty
TNHH S.

2. Budc Cong ty TNHH X thanh toan cho Céng ty TNHH S tong s6 tién la:
534.830.7244, trong do:

+ No gbe: 489.039.1924.

+ No 13i cham thanh toan, véi 1i suat 10%/nam, tir ngay 02-11-2023 dén
30-9-2024: 45.791.532d.

. [(Cu thé: Tir ngay 02-11-2023 qéq ngay 20-11-2023 (19 ngay), 10%/nam,
s0O tién 1ai cham thanh toan d61 véi so6 tién ng goc cham thanh toan 689.039.192d
la: 3.586.780d va tur ngay 21-11-2023 tam tinh den ngay 30-9-2024 (315 ngay),

10%/nam, so tién 13i chdm thanh toan ddi véi sb tién no géc cham thanh toan
489.039.192d 1a: 42.204.7524d.

Phan hoi vé yéu cau phan to cua bi don:

1. Doi v6i yéu cau phat vi pham s0 tién 129.000.000d do cham tién d¢ thi
cdng cong trinh. Cong ty S khong dong y vai viée phat vi pham do cham tién do
thi cong cong trinh bdi cac li do sau day:

- Thir nhat, dbi voi hang myuc “Nha bao vé”: Theo Bién ban ban giao mit
bang thi hai bén thong nhat, Cong ty S chi thi cong doi véi hang muc “Tuong
réo”/“Ha‘lng rao” cua cong trinh san golf. Khong thi cong hang muc “Nha bao
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Hon nita, thong qua viéc Cong ty X tam tmg dot 1, 2 1an vé6i tong so tién:
274.772.9064, twong duong véi 20% gia tri Hop dong va Phu luc Hop dong cta
hang muc “Tudng rao” da thé hién viéc Cong ty X chi giao cho Cong ty S thi
cong hang muc “Tuong rao", khong giao cho Cong ty S thi cong hang muc “Nha
béo v¢”.



Phia Cong ty X phat vi pham Cong ty S di voi viéc cham tién d6 thi cong
hang muc “Nha bao vé” la khong ding quy dinh phap luat. Céng ty S khdng
thuc hién dugc nghia vu thi cong ctia minh ddi vai hang muc Nha bao v¢ 1a hoan
toan do 16i ctia Cong ty X khi khong ban giao mit bang va khong tam tng cho
tién cho Cong ty S.

Do do, can cir theo khoan 3 Diéu,351 B6 luat Dan sy, Cong ty S khong
phéi chiu bat ky nghia vu dan sy nao doi vdi viée thi cong hang muc “Nha bao
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- Thir hai, 361 véi hang muc “Tuong rao™:

Theo Cong van s6 0510/CV-SQ-2023 ngay 05-10-2023, Cong ty S da tam
dimg thi cong 16 ngay (trr ngay 21-9-2023 den 07-10-2023) do Cong ty X khong
thanh toan du tién tam tGng. Pdng thoi, yéu cau Cong ty X thyc hién cac van dé
Sau:

- Cham dirt va xac nhan gia tri khoéi luong bén B da thuc hién, thanh 1y Hop
dong tai thoi diém nay;

- Hodc thanh toan du tam ng du 20% gia tri hang muc “Tu’ong rao” theo
Piéu 3 cua Hop dong thi Cong ty S tiép tuc thi cong hang muc “Tuong rao"
Pong thoi, Cong ty X phai hoan tra con duong phuc vu thi cong vao tuyen trong
hang muyc tuong rao ciia bén Cong ty S (Tuyén dudng ct) hodc co thé lam con

duong tam mai du kha nang van chuyén vat liéu trong diéu kién thoi tiét xau tai
thoi diém thang 10-2023.

- Canh bao vé viéc chdm thanh toan ¢ nhiing dot tiép theo (Néu Cong ty S
tiép tuc thi céng) thi Cong ty S s& yéu cau Cong ty X hop dong va thuc hi¢n viéc
thanh toan theo gia tri khdi luong ma Song Q da thi cong. Pdng thoi, Cong ty X
con phai chiu phat vi pham hop dong do viéc vi pham nghia vu thanh toan.

Pén ngay 06-10-2023, Cong ty C2 moéi chuyén du sd tién tam ung
274.772.906d. Tuy nhién, COong ty X van chua hoan tra tuyén dudng cii hodc
xay dung tuyén duong méi dé Cong ty S van chuyén vat liéu vao thi cong. Pong
thoi, tai Quang Nam tir ngdy 11-10 dén ngay 18-10-2023 c¢6 dién ra dot mua i
16n nén khong thé thi cong dugc. Vi 2 1i do trén, COng ty S khong thé trién khai
thi cong dat tién do theo cam két trong Cong van ngay 05-10-2023 duoc.

Theo nhu Cong van s6 2510/CV-CAP-05 ciia Cong ty X vé viéc canh bao
nha thau Cong ty S dang cham tién d¢ thi Cong ty X da yéu cau Cong ty S phai
hoan thanh it nhat 70% gié tr1 hang muc “hang rao” san golf trudc ngay 31-10-
2023.

Phia Cong ty S da thuc hién thi cong dang tién do dat dén 70,15% khdi
lwong cong viéc hang muc “Tudng rao” ma Cong ty X di yéu cau vao ngay 30-
10-2023. Cong ty S thuc hién ding khéi lugng cong viée (it nhat 70%) va dung
tién d6 theo yéu cau (Trudc ngdy 31-10-2023) thi méi duge Chi huy trudng -
Tran Pai D ky nhay va Phé Giam ddc - HO Tuan Al cta Cong ty X ky, dong
dau xac nhan va khong hé co ¥ kién gi vé viéc Cong ty S cham tién do thi cong
hang muc “Tuodng rao”.



Can ctr, Cong van sd 2510/CV-CAP-05 ciia Cong ty X va Hd so thanh toan
khéi lugng hoan thanh - Dot 1, thi Cong ty S d3 dam bao tién do thi céng hang
muc “Tuong rao” san golf theo dung yéu cau ciia Cong ty X. Vi vay, viéc Cong
ty X phat vi pham Cong ty S ddi véi viéc cham tién do thi cong hang muc
“Tuong rao” la khong dang.

Tur nhitng nhan dinh trén, viéc Cong ty X phat vi pham Cong ty S do cham
tién d6 thi cong hai hang muc: “Nha bao vé” va “Tuong rao” la khong dung quy
dinh phap luat. D& nghi quy Toa an xem xét khong chap nhan yéu cau ndy cia
Cong ty X.

2. D61 v6i yéu cau phat vi pham Hop dong do Cong ty S tw ¥ dimg thi
cong: Trong qua trinh thyc hién hop dong va thi cong hang muc “Tuong rao",
Cong ty S ¢6 2 lan tam dung thi cong:

- Lan tht nhat, 16 ngay (T ngay 21-9-2023 dén 07-10-2023). Li do tam
ngumg thi cong 1a do Cong ty X khong thuc hién viéc thanh toan du tién tam tng
dot 1 cho Cong ty S. Pén ngay 06-10-2023, Cong ty S mai nhan du so tién tam
tmg Dot 1 14 274.772.9064 dé tiép tuc thi cong hang muc “Tudng rao”. Sau khi
nhan dugce du s6 tién tam tGng, COng ty S tiép tuc thi cong hang muc “Tuong
rao” vao ngay 07-10-2023.

- Lan thir hai, tir ngay 04-11-2023 dén thoi diém khoi kién. Li do 1a Cong
ty X khong thyc hién viéc thanh toan dot 2 cho Cong ty S du phia Cong ty X da
ky xac nhan khéi luong gia tri hoan thanh dé Cong ty S Quéang xuat hoa don
ngay 01-11-2023. Phia Cong ty S phai tam dimng thi cong dé yéu cau thanh toan
va thanh 1y hop ddng theo Cong vin s6 0811/CV-SQ-2023 ngay 08-11-2023.

Cin ctr theo Diéu 8 Hop dong va diém d khoan 1 Dicu 113 Ludt xay dung,
Cong ty S c6 quyéen tam dung thuc hién hop dong thi cong xay dung khi Cong
ty X vi pham nghia vy thanh toan.

N O ca hai 1an tam ding thi cong cong trinh ctia Cong ty S déu xuat phat tir
10i ctia Cong ty X khi khong thuc hién nghia vu thanh toan ctia minh theo hop
dong.

Do do, viéc Céng ty S tam dimg thi cong la ding quy dinh phap luat va can
ctr theo khoan 3 Di¢u 351 B luat Dén sy, Cong ty S khong phai chiu bat ky
nghia vu dan sy nao doi véi viée tam dung thi cong cua minh.

3. Béi voi yéu cau boi thuong thiét hai do tai san bi xAm pham ctia Cong ty
X sd tién 36.100.000d. Viéc COng ty S thao d& phan cong trinh ma Cong ty X
xay dung trai phép 1a dung quy dinh nén ching t6i khong c6 nghia vu phai boi
thudng cho Cong ty X sb tién néu trén, 1i do:

- Trong Céng van sb 0811/CV-SQ-2023 ma Cong ty S giri Cong ty X,
chung t61 di yéu cau phong téa hién truong dé thuc hién viéc do dac xac nhan
gia tri khdi luong da thuc hién dé c6 1am ho so thanh 1y hop déng. Sau khi hoan
tat thi tyc thanh 1y va thanh toan du tién theo Hop dong va ho so thanh toan hop
1€ thi cac bén s€ thuc hién vi¢c ban giao lai mat bﬁng cho Cong ty X dé tiép tuc
thi cong.



- Hop dong thi cong xay dung gilta 2 bén chua duoc nghiém thu, thanh 1y
hodc cham dut theo quy dinh phéap ludt thi Cong ty X khong duoc quyén xay
dung trén phan viéc ma Cong ty S da thi cong.

- Viéc Cong ty X xay dung trai phép 1én phan cong trinh ma Cong ty S da
dugc ban giao va thi cong trudc ddy, gay kho khan trong viéc xac nhén khéi
luong cong viée va s tién can phai thanh toan dé thanh 1y hop dong nén Cong
ty S phai thuc hién cac bién phap dé bao vé cong trinh, bao vé quyén lgi hop
phép cia minh.

Vi vay, viéc Cong ty X tiép tuc xay dung hang muc “Tuodng rao” khi hai
bén chua thanh 1y hop dong hoic Hop dong chua cham dit theo quy dinh cua
phap luat 1a trai phép nén Cong ty S khong dong ¥ boi thuong sO tién néu trén
ma Cong ty X yéu cau. D& nghi Toa an xem xét bac yéu cau bdi thuong thiét hai
cua Cong ty X.

* Bi don - Cong ty TNHH X va nguoi dgi di¢n hop phdp trinh bay tai
don phdn t6 va qud trinh tham gia t6 tung tai Toa dn:

Ngay 10-8-2023, Cong ty X va Cong ty S ky két Hop dong thi cong sb
1008/2023/HDTC/CAP-SQ trong d6 Cong ty X (nha thau) giao Cong ty S (nha
thau phu) thuc hién thi cong hang rao va nha bao vé thudc cong trinh * ‘Hang rao
San G” tai phuong A, TP ., tinh Quang Nam v&i gia tri hop. dong 1a
1.295.341.307d duoc thi cong trong vong 45 ngay ké tir ngay ky hop dong.

Ngay 08-9-2023, Cong ty X va Cong ty S tiép tuc ky két Phu luc hop dong
s6 01 dinh kém voi Hop dong thi cong, trong d6 cac bén thoa thudn vé gid tri
hop ddng ting thém 1a 295.937.425d. Tong cong, gia tri hop dong la
1.591.278.732d. Céc diéu khoan khéc trong hop dong ngay 10-8-2023 khong
thay doi.

Du chua dén han thanh toan theo quy dinh cua Hop dong thi cong va Phy
luc hop dong, Cong ty X van tao diéu kién cho Cong ty S c6 ngudn kinh phi thi
cong theo yeu cau, voi tinh than hd trg Cong ty X da tam tmg cho Song Q dén
nay tong sO tién 474.772.906d theo 3 dot sau day: Ngay 22-8-2023, thanh toan
s6 tién 199.616.130d; ngay 06-10-2023, thanh toan s6 tién 75.156.776d; ngay
20-11-2023 thanh toan so tién 200.000.0004.

Tuy nhién Cong ty S lién tuc vi pham tién do thi cong ctia minh, cu thé:

Piéu 4 Hop dong thi cong c6 quy dinh: “Tién dé thi cong 45 ngay ké tir
thoi diém ky Hop dong”. Thoi diém cac bén ky két hop dong 1a 10-8-2023, tirc
thoi han thi cong cua Song Q ddi voi cac hang muc di thoa thuan 1a dén ngay
24-9-2023.

Ngay 08-9-2023 cac bén c6 ky két Phu luc hop dong thoa thudn ting gid tri
khéi luong thi cong, ngoai ra khong co thoa thuan thay doi tién do thi cong. Tuy
nhién, dén ngay 24-9-2023, Cong ty S vin chua hoan thanh nghia vu thi cong
theo thoa thuan. Nhu vay, truéc hét can thay Cong ty S 1a bén vi pham nghia vu
thi cong theo quy dinh.



Du Cong ty S thi cong chua dam bao tién d6 nhung nhiéu lan yéu cau thanh
toan khong dtng hop dong va ra yéu sach ngumg thi cong, khong nhiing vay,
Cong ty S con cho nguoi dap pha, quiy rdi cong trinh dé budc Cong ty X tién
hanh thanh toan theo yéu cau.

Khi khong dugc Cong ty X chép nhan yéu cﬁur thanh toan vo ly, Céng ty S
lai khéi kién Cong ty X dén Toa an, day la viéc hét strc vo 1y bdi nhitng co sé
néu dudi day:

Piéu 2 Hop dong thi cong quy dinh nhu sau:

“Khi khoi lwong hoan thanh dat 70% gid tri hop dong dong thoi chii dau
t, Bén A, Bén B ky xdc nhdn khoi lwong hoan thanh, thi bén A sé thanh todn
cho Bén B theo ty I¢ 90% gia tri hoan thanh (da trie cac khoan tam wng va thanh
toan truoc do) sau khi nhan hé so thanh todn hop Ié.

Ho so thanh todn dot 2 gom: Gidy dé nghi thanh todn; Bién ban xdc nhdn
khoi luong, gia tri thi cong hoan thanh thuc té; Bién ban nghiém thu khoi luong
cong viéc hoan thanh thuc té; Hoa don GTGT”.

Nhu véy, nghia vy thanh toan Dt 2 ciia Cong ty X phat sinh khi Cong ty S
da hoan thanh 70% gia tri hop dong, dong thoi bién ban khoi luong hoan thanh
phai dugc Chu dau tu, Cong ty X va Cong ty S ky xac nhan.

Theo Hop dong thi cong ngdy 10-8-2023, gia tri hop dong la
1.295.341.307d. Tai Phy luc s6 01 ngay 08-9-2023 c6 ndi dung “Sau khi xem
xét, thoa thudn hai bén thong nhat ky két Phu luc hop dong sé 01 bé sung cho
Hop dong thi cong sé 1008/2023/HPTC/CAP-SQ ngay 10-8-2023 ...”, theo do
cac bén thoa thuan bo sung thém gia tri khéi lugng thi cong véi gid tri 1a
295.937.425d. Nhu vdy, c6 thé thdy, Phy luc hop déng sé 01 da bd sung thém
gia tri khéi luong cong viée va gia tri cia Hop dong thi cong. Do do, tong gia tri
Hop dong thi céng co hiéu lyc voi cic bén ké tir ngay 08-9-2023 Ia
1.591.278.732d.

Hién nay theo Bién ban xac nhan khdi luong hoan thanh ngay 30-10-2023
duogc ky gitta dai dién Cong ty X va Cong ty S, hai bén di x4c nhan gia tri khoi
lugng cong viéc ma cac bén xac nhan 1a 963.812.0984d - tuong ung vdi khoang
60,57% gia tri Hop dong thi cong va phu luc dinh kém ma cac bén di thoa
thuan.

Sau khi Cong ty S giri ho so dé nghi thanh toan, Cong ty X da nhleu lan gur
email dé nghi Cong ty X tiép tuc thi cong dam bao tién do va yéu cau cung cap
hé so thanh toan dung quy dinh thoa thuén tai Piéu 2 ciia Hop dong thi cong va
phu luc dinh kém nhung Céng ty S van khéng cung cip duoc.

Nhu vay, Cong ty S chua thyc hién di 70% gia trj hop dong da bao gdm
phu luc hop déng ma cac bén thod thuan, bién ban nghi¢m thu hoan thanh ciing
chua c6 xac nhan cta chii dau tu Pidu 2 Hop dong thi cong.

Tir nhitng phan tich trén cho thay, chua du diéu kién dé Cong ty X thanh
toan dot 2 cho Cong ty S. Do d6, viéc Cong ty S khoi kién yéu cau thanh toan
tién so tién thi cong va tién 14i phat theo noi dung khéi kién 1a hoan toan vo 1y.
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Ngay 10-8-2023, Cong ty X va Cong ty S ky két Hop dong thi cong sb
1008/2023/HDTC/CAP-SQ. Theo quy dinh tai Diéu 4 Hop dong: “Tién do thi
cong 45 ngay ké tir thoi diém ky Hop dong”. Tic thoi han thi cong cua Cong ty
S dbi véi cac hang muc da thoa thuan 1a dén ngay 24-9-2023. Tuy nhién, trong
thoi gian thuce hién hop dong, Cong ty S da vi pham tién d6 thi cong, tir 24-9-
2023 dén thoi diém hién tai xay ra tranh chép 1a d3 04 thang nhung Cong ty S
van chua hoan thanh nghia vy thi cong ctia minh.

Piéu 4 Hop ddng thi quy dinh: “Tie ién d¢ thyc hién cong viéc sé duoc hai
bén cam két bang vin ban, néu Ben B cham tré kéo dai thoi gian da thong nhdt
thi sé bi phat 1.000.000d cho méi ngdy chdm tré. Tuy nhién, tong sé tién phat sé
khong qua 12% gia tri Hop dong quy dinh phat hop dong khéng anh hwong dén
bat ky quyen nao cua Bén A doi véi cdc yéu cau boi thwong thiét hai do viéc
chdm tré ndy gdy ra.”. Nhu vy, d6i voi hanh vi cham tré tién do thi cong, Cong
ty S phai chiu phat vi pham twong tng voi thoi gian cham tré ciia minh. S6 tién
phat ma Cong ty S phai chiu tam tinh tir ngdy 25-9-2023 tam tinh dén ngay 01-
02-2024 1a 1.000.0004d x 129 ngay = 129.000.0004.

Trong thoi gian thuc hién Hop dong, Cong ty S tu ¥ tam dung thi cong
nhiéu 1an va trong thoi gian dai du Cong ty X da nhiéu lan yéu cau Cong ty S
dam bao sb luong nhan cong dén cong trinh thi cong cho kip tién do. Viéc tu y
dung thi cong ctia Cong ty S 1a khong c6 1y do chinh dang va khong dugec Cong
ty X cho phép. Do vy, dé tién do thi cong duge dam bao, Cong ty X di phai to
chtrc xay dung cong trinh dang dang do.

Tuy nhién trong qua trinh xay dung, ngay 15 va ngay 16-11-2023 dai dién
phia Cong ty S dén cong trinh thi cong dé dap pha cac hang muc thi cong ma hai
bén da xac nhan khéi lwong vao ngay 30-10-2023, ngoai ra con quay rdi khu vire
thi cong gay mat an ninh, an toan khu vuc thi cong nay. Cong ty X phai goi
Cong an dén giai quyét va 1ap bién ban. Cong ty X phai b tri nhan su, ty mua
nguyén vat lidu stra chita, khac phuc nhiing phan Cong ty S da dap pha. Pay 1a
hanh dong toi ki, khong thé chap nhan duoc khi nhan thi cong cong trinh xay
dung.

Piéu 5.2 Hop dong thi cong co dleu khoan quy dinh vé nghia vu cua Cong
ty S nhu sau: “Bén B phdi dam bdo sé lwong nhan cong t6i thzeu trén cong
trinh: 20-30 nguoi/ngay”; “Bén B phdi chdp hanh nhitng chi 1énh vé an toan ciia
Bén A. Néu Bén B khong chdp hanh nhitng diéu khodn néi trén khién cho cong
trinh, tai san hodc ca nhdan con nguoi bi t6n hai, moi chi phi do bén B chiu’;
“Chdp hanh néi quy an toan lao déng - an ninh, PCCC va vé sinh méi truong
trong khu viee thi cong. Bén B chiu hoan toan trdch nhiém néu dé xday ra vi pham
noi quy’.

Nhu viy, 1a mot don vi thi cong va dang trong thoi gian thyc hién hop
dong, khong nhiing tu ¥ ngimg thi cong ma khong c6 1y do chinh déng va dugc
Cong ty X cho phép ma con co hanh vi dap pha, quiy réi cong trinh gay anh
huong dén an ninh, an toan khu vuc thi cong vura vi pham nghia vu cia minh
trong hop dong da thoa thuan, vira vi pham quy dinh phap luat khi c6 hanh vi
gay 10i trat ty an toan xa hoi.



Theo quy dinh tai Piéu 7 Hop dong thi cong: “T rong truong hop Bén B
khéng thwc hién cdc nghia vu ciia minh trong hop dong nay sé bi phat 5% gia tri
hop dong”. Do do, Cong ty S phai chiu phat vi pham ddi véi hanh vi tu ¥y dung
thi cong, quay rdi, khong dam bao an ninh, trat tu cong trinh, khong chap hanh
ndi quy lao déng cong trinh, vi pham nghia vu ctia hgp dong véi s tién phat 1a
5% x 1.591.278.732d = 79.563.936,6d.

Dbi v6i hanh vi dap pha cong trinh, cin ctr quy dinh tai Khoan 1 Diéu 584
B0 luat dan sy quy dinh: “Nguoi nao c¢6 hanh vi xdm pham tinh mang, sirc khoe,
danh duw, nhan pham, uy tin, tai san, quyén, loi ich hop phdp khdc cia nguoi
khéc ma gdy thiét hai thi phdi béi thuong, trir truong hop Bo ludt nay, ludt khac
c6 lién quan quy dinh khdc.”. Thiét hai vé tai san do bi xdm pham duoc quy dinh
tai Pidu 589 Bo luat dan su gé)m: Tai san bj mat, bi huy hoai hoac bi hu hong;
Loi ich gan lién v6i viée sir dung, khai théc tai san bi mat, bi giam sit; Chi phi
hop ly dé ngan chan, han ché va khic phuc thiét hai; Thiét hai khac do luat quy
dinh. Thiét hai vé danh dy, uy tin bi xAm pham duogc liét ké tai khoan 1 Piéu
592 B0 luat dan su gém: Chi phi hop 1y dé han ché, khic phuc thiét hai; Thu
nhap thuc té bj mat hoic bi giam sut; Thiét hai khac do luat quy dinh.

Pé khic phuc nhimng ‘ghié‘g hai vé tai san, uy tin, danh du do hanh vi tu ¥
dung thi cong, dap pha, quay toi cong trinh ciia Cong ty S gay ra, Cong ty X da
chiu nhiing thiét hai sau:

- Chi phi bd tri nhan cong xdy dung lai tudng rao véi khéi luong 33m?
(twong g voi khoi lugng dap pha ciia Cong ty S vao ngay 15-11-2023 la 13m?
va ngay 16-11-2023 la 20m? theo Bién ban su viéc duogc lap boi Cong an
phuong A, thanh pho T) la: 500.000d x 33m? = 16.500.0004.

- Chi phi nguyén vat liéu dé xay dung lai tudng rao véi khéi lugng 33m?
(Theo bién ban xac nhan khoi luong cong viéc): 9.660.000d.

- Chi phi van chuyén, tiéu huy khéi bé tong bj Cong ty S dap ph4, hét gia
tri sir dung: 10.000.0004.

Tu nhitng phan tich néu trén, Cong ty S c6 nghia vu phai thanh toan cho
Cong ty X cac khoan sau:

- Chiu phat vi pham hop dong do cham vi pham tién d6 tam tinh tir ngay
25-9-2023 tam tinh dén 01-02-2024 1a: 1.000.0004 x 129 ngay = 129.000.0004d.

- Chiu phat vi pham do vi pham nghia vy ty ¥ dung thl_IC’ hién hop déng,
quay roi, khong ddm bao an ninh, trat ty cong trinh, khong chip hanh ndi quy
lao dong cong trinh: 5% x 1.591.278.732 = 79.563.936,64d.

- Bdi thuong thi€t hai do tai san bi xadm pham: 36.160.0004.

Téng s tién ma COng ty S phai thanh toan cho Coéng ty X la
244.723.936,64.

Chung t6i c6 nhan duoc Thong bao s 51/TB-TA ngay 17-5-2024 vé viéc
dé nghi lya chon t6 chtrc thAm dinh gia tai san cua Toa an nhan dan quan Thanh
Khé, véi ndi dung lién quan dén viéc chi dinh co quan tham dinh gia dé dinh gia
thiét hai pha buc tuong rao 33m? ma phia cong ty chung toi yéu cau boi thuong
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thiét hai sb tién 1a 36.160.000d. Tuy nhién, chung t6i nhan thay viéc tién hanh
dinh gia tai san dbi v6i blrc tuong rao 33m? do bi phia Cong ty Song Q dap pha
1a khong can thiét, boi vi khdi lugng buc tudng bi dap pha va gia tri thiét hai d6i
viéc dap pha doan tuong nay da dugc xac dinh trong Bién ban su viéc ngay 15-
11-2023 va ngay 16-11-2023 ctia Cong an phudng A, thanh phd T va Bién ban
xac nhan khoi luong cong viéc ngay 18-12-2023, cu thé nhu sau:

- Thir nhét, tong khéi lugng thiét hai d6i v6i doan tudng rao bi dap pha da
duogc xac dinh trong Bién ban sy viéc ngay 15-11-2023 va ngay 16-11-2023 cua
Cong an phuong A. Theo do, trong ndi dung Bién ban sy vi¢e ngay 15-11-2023
va ngay 16-11-2023 ctia Cong an phuong A lién quan dén su viéc Cong ty S dap
pha doan tudng rao tai Dy an khu sinh théi thé duc thé thao T do phia Cong ty X
xay dung, dai dién phia Cong an phudng A da tién hanh 1ap Bién ban sy viéc,
trong d6 Bién ban su viéc ngdy 15-11-2023 xac dinh khéi luong tudong rao bi
thiét hai: “13m? tudong rao dugc xay dung bang gach block bi dap pha hu hong
hoan toan” va Bién ban su viéc ngay 16-11-2023 x4c dinh khoi luong tudng rao
bi thiét hai: “06 (sau) mang tuong rao dugc Cong ty TNHH X dang thi cong co
dién tich khoiang 20m? bi 6ng Nguyén Xuan C va ong Ping Hung V1 dap pha
lam hu héng hoan toan” va ndi dung bién ban nay da duogc dai dién phia Cong ty
X va phia Cong ty S xac nhan.

Nhu vay, khoi lugng thiét hai d6i véi doan tudng rao bi dap pha da duoc
phia Co quan Cong an phudng A tién hanh xac minh, 1am r6 trong hai bién ban
néu trén, sy viéc ndy co su chimg kién cta dai dién ctia Cong ty X va Cong ty S
va ky xac nhan vao bién ban sy vi¢c néu trén, déng thot tai Bién ban xem x¢&t
tham dinh tai chd ngay 02-4-2024 cta Toa 4n nhan dan quan Thanh Khé, phia
Cong ty S cling da thira nhan 1 da tién hanh dap pha 33m? tudng rao tai Dy an
khu sinh thai thé duc thé thao T do phia Cong ty X xay dung.

- Thir hai, gia tri thiét hai d6i v6i 33m? tudng rio bi phia Cong ty Séng Q
dap pha da duoc xac dinh trong Bién ban xac nhan khéi luong cong viéc ngay
18-12-2023. Theo d6, trong Bién ban xac nhan khéi luong cong viée ngay 18-
12-2023 giita Cong ty X va T6 doi nhan cong ong Pham T cac bén xac nhan
tong gia tri khbi luong cong viéc dé thi cong doan tudng rao bi d6 v& doan 3,4
voi dién tich 33m?, cu thé nhu sau:

1. Khéi luong nhan cong

Noi dung cong viéc Pon vi | Khéi luong Don gia Thanh tién
TT
Thi cong doan tuong rao bi dd | m? 33m? 500.000d 16.500.0004
v doan 3,4 véi dién tich 33m?

2. Chi phi van chuyén, tiéu hily khdi bé tong bi dap pha ra khoi cong trinh.

Thué don vi boc d&, van chuyén, tiéu huy khoi bé tong bi dap pha ra khoi
cong trinh: 10.000.000 dong.

3. Khéi luong nguyén vat liéu xay dung thi cong:
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STT Tén hang Quy cach/ | BVT Sé Pon gia Thanh tién
chung loai luong

1 Gach Block | 390x190x100 | Vién | 450 9.000d 4.500.000d

2 Xi mang Tan | 1,5tan | 1.900.000d 2.850.000d

3 Cat M3 3 420.000d 1.500.000d

4 | Vat tu phy khac 1.500.000d 1.500.000d

Téng cong (Da bao gom VAT) 9.660.000d

Nhu vy, tong gia tri thiét hai d6i v6i doan tudng 33m? do phia Cong ty
Song Q dap pha do Céng ty X xay dung la: (16.500.000d + 10.000.000d +
9.660.000d) = 36.160.0004d.

Can ct quy dinh tai khoan 11, Piéu 4 cta Luat Gid nam 2023 thi muc dich
ctia viéc dinh gia tai san 1a xac dinh dinh gia tri bang tién cia tai san dugc quy
dinh trong Bo luat dan sy 2015, phu hop vai gia tri thi truong tai mét dia diém,
thoi diém nhat dinh dwa theo tiéu chuan tham dinh gia dé phuc vu cho muc dich
boi thuong thiét hai, trong khi vu vi¢c nay, khoi luong, tai san bi thi¢t hai da xac
dinh trong Bién ban xac dinh khéi luong cong viéc ngay 18-12-2023 va su
chtng kién cta co quan c6 thAm quyén 1a Cong an phudng A. Bén canh d6, gia
tri tai san bi thiét hai da dugc xac dinh 10 trong Bién ban xac nhan khoi luong
cong viéc ngay 18-12-2023, viéc xac dinh gia tri thiét hai dé yéu cau phia Cong
ty S boi thuong dugc dua trén hoa don, ching tir va ¢6 don vi thi cong cong
trinh x4c nhan, cho nén viéc tién hanh dinh gia dbi véi doan twong 33m? bi phia
Cong ty Song Q dap pha 1a khong can thiét.

* Bin Gn kinh doanh thwong mgi so thim sé 25/2024/KDTM-ST ngay
30-9-2024 ciia Toa Gn nhéin din quin Thanh Khé, thanh pho Da Nang da
quyét dinh:

Can ctr: Khoan 1 Diéu 30, b khoan 1 Diéu 35, diém a khoan 1 Diéu 39,
Diéu 147, khoan 2 Diéu 227 B6 luat TH tung dan su; Didu 359, 357, Diéu 468
B6 ludt Dan su; Piéu 138, 139, 140, 143, 144, 145 Luat Xay dung; Diéu 26
Nghi quyét sd 326/2016/UBTVQH14 ngay 30-12-2016 cua Uy ban thuong vu
Quéc hdi quy dinh vé mirc thu, mién, giam, thu, ndp, quan 1y va sir dung an phi,
1€ phi Toa an.

1. Chép nhan yéu cau khoi kién cua nguyén don Cong ty TNHH S vé viée
“Tranh chap hop dong thi cong xdy dung” doi vdi bi don Cong ty TNHH X.

Bugc Cong ty TNHH X phai thanh todn cho Cong ty TNHH S s0 tien 1a
534.830.7244. Trong d6: No goc: 489.039.192d, tién lai tr ngay 02-11-2023 dén
30-9-2024: 45.791.5324.

2. Khong chap nhan yéu cau phan t6 cuia Cong ty TNHH X budc Cong ty
TNHH S phai thanh toan tong so tién: 208.563.936d. Cu thé: Tién phat vi pham
hop dong do cham vi pham tién d6 tinh tir ngay 25-9-2023 dén 01-02-2024 la
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129.000.000d va phat vi pham do vi pham nghia vu ty y dung thyc hién hop
dong, quay ro1, khong dam bao an ninh, trat tu cong trinh, khong chap hanh nd1
quy lao dong cong trinh 79.563.936d.

Chép nhén yéu cau phan t6 cia Cong ty TNHH X budc Cong ty TNHH S
phai thanh toan cho Cong ty X so0 tién boi thuong thiét hai do tai san bi xam
pham 1a 36.160.000d.

3. V& chi phi td tung;

Chi phi xem xét, tham dinh tai chd 3.000.000d Cong ty TNHH X phai chiu.
Cong ty TNHH S da tam g va chi phi xong, Cong ty X ¢6 nghia vu hoan tra
lai cho Cong ty S so tién 3.000.0004.

4. Vé an phi:

Cong ty TNHH X phai chiu 4n phi dan su so thAm 1a25.393.228d va an phi
dan sy so tham doi vo1 yéu cau phan t6 khong dugce chap nhén 1a 10.428.196d,
tong cong 1a 35.821.424d;

Cong ty TNHH S phai chiu an phi dan su so tham 1a 1.808.000d.

Ngoai ra, ban &4n so tham con tuyén vé quyén khang cdo va nghia vu thi
hanh an cua cac duong su.

* Don khang cao: Ngay 14-10-2024, Cong ty TNHH X ¢6 don khang cdo
ban 4n so tham néi trén va dé nghi Toa 4n cap phuc tham bac toan bg yéu cau
khoi kién cua nguyén don, chap nhan toan bd yéu cau phan t6 ciia bi don; khong

c6 khang cao vé sd tién boi thuong thiét hai do tai san bi xam pham la
36.160.000d.

* T ai phiénNto‘a phuc t{chm, Kiém sat vién dai dién Vién kiém sat nhdn dan
thanh pho Pa Nang phat biéu y kién:

Vé viéc tuén theo phap luat ctia Tham phan, Hoi dong xét xtr, Thu ky phién
toa va cua nguoi tham gia to tung trong qua trinh giai quyet vu an ¢ giai doan
phac tham 1a ddm bao cac quy dinh cua B0 luat To tung Dan su.

Vé viée gidi quyet vu an, dai dién Vién kiém sat dé nghi Hoi dong xét xir
khong chap nhan don khang cao cia Cong ty TNHH X do khong c6 can cir va
gitr nguyén Ban an kinh doanh thuong mai so tham s6 25/2024/KDTM-ST ngay
30-9-2024 cua Toa an nhan dan quén Thanh Khé, thanh phd PBa Nang.

NHAN PINH CUA TOA AN:

Can ctr vao tai liéu, ching clr d3 dugc xem xét tai phién toa, ¥ kién cua
Kiém sat vién dai dién Vién ki€ém sat nhan dan thanh phé PBa Nang; Hoi dong
x€t xr phuc tham nhan dinh:

[1] V& thu tuc t tung tai phién toa phic tham:

Nguoi c6 quyén loi, nghia vu lién quan 1a Céng ty TNHH D dd duoc Toa
an tri¢u tap hop 1€ cac van ban t6 tung dé tham gia phién tdoa nhung dén 1an thi
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hai Van khong c6 mat. Vi vay, Hoi dong xét xir can cir Khoan 3 Diéu 296 Bo
luat t6 tung dan su dé xét xir ving mit duong su nay.

Tai phién toa phuc tham, Cong ty TNHH X trinh bay Cong ty X budc Cong
ty TNHH S phai thanh toan tién phat vi pham hop dong do chim vi pham tién
d6 tinh tir ngay 25-9-2023 dén 01-02-2024 1a 190.000.000d chtr khong phai 1a
129.000.000d nhu ban 4n so thAm d3 tuyén. Hoi dong xét xtr xét phan trinh bay
nay khong nam trong pham vi don yéu cau phan t6 va don khang cdo nén khong
duoc xem xét.

cong ty TNHH X khéng cdo dé nghi Toa an cip phiic thim bac toan bd
yéu cau thanh toan tién thi céng cua COng ty S va chdp nhan toan bd yéu cau
phat vi pham hop ddng caa Cong ty X do Cong ty S cham vi pham tién d¢ tinh
tir ngay 25-9-2023 dén 01-02-2024 va ty y ding thi cong.

Phin quyét dinh cua ban an so thAm vé: “Chép nhdn yéu cau phan to
ctia Cong ty TNHH X budc Cong ty TNHH S phai thanh toan cho Cong ty X s6
tién boi thuong thiét hai do tai san bi xAm pham 13 36.160.000d” khong c6
khang cao, khang nghi nén phat sinh hiéu luc phap luat.

[2] Xét Pon khang céo ciia Cong ty TNHH X thi thay:

[2.1] Can cir Hop dong thi cong xay dung sé 1008/2023/HDTC/CAP-SQ
ngay 10-8-2023 giira Cong ty TNHH X va Cong ty TNHH S ky két vai noi dung
co ban géom: Cong ty X giao cho Cong ty S thuc hién thi cdng cac hang muc
cong téc thi cong hang rao va nha bao vé thudc cong trinh “Hang rao san Golf”;
Phu luc 01 ngay 11-8-2023 dinh kém hop d6ng thé hién cac hang muc thi cong
la: Tuong rao 998.080.651d, nha bao vé 201.309.4484, thué GTGT
95.951.208d; Tbng gié tri goi thau 1.295.341.307d; Tién do6 thi cong la 45 ngay
ké tir thoi diém ky Hop dong;. ..

Ngay 08-9-2023, Cong ty X va Cong ty S ky két Phu luc hop dong sb 01 dé
thay doi, bo sung thém khéi luong cong viéc ma COng ty S phai thi cong va tong
gia tri ctia Hop dong chinh va phuy luc nay 1a 1.591.278.7324.

Thoi han hoan thanh thi cong tinh theo Hop dong thi cong xay dung sb
1008/2023/HDTC/CAP-SQ ngay 10-8-2023 la ngay 24-9-2023. Tuy nhién, sau
d6 Cong ty X da giri cho Cong ty S van ban s6 2510/CV-CAP-05 ngay 25-10-
2023 vo1 ndi dung: “dcfy nhanh céng tac thi cong tai hién truong, san luwong
cong trinh dén ngay 31-10-2023 bdt budc phai dat it nhdt 70% gid tri ciia Hop
dong Can cir Dieu 7 Hop dong thi cong xdy dung s6 1 008/2023/HDTC/CAP-3Q
ngay 10-8-2023, ching toi sé tién hanh phat tién do hop dong néu den ngay 03-
11-2023 nha thau Song Q vdn khéng thiee hién cdc ngi dung yéu cau néu trén.”
bay 1a van ban thé hién y chi cta Cong ty X vé viéc xac dinh lai thoi han yéu
cau hoan thanh thi cong cong trinh ddi voi Cong ty S 1a dén ngay 31-10-2023
bét budc phai dat it nhat 70% gia tri cia Hop dong - day 1a diéu kién dé duoc
thanh toan dot 2 theo thoa thuan cua hai bén da néu tai hop déng chinh.

Thuc hién yéu cau trén, Cong ty S dd hoan thanh coéng viéc nén ngay 30-
10-2023 Cong ty X va Cong ty S da ky Bién ban nghiém thu khoi luong hoan
thanh - Dot 1; dong thoi ky Bang xac dinh gia tri khoi lugng cong viéc hoan
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thanh theo hop dong dé nghi thanh toan. Nhu vy, Cong ty S khong vi pham vé
tién do thi cong nhu don khang cao cuia Cong ty X.

[2.2] Vé khdi luong cong viéc ma Cong ty S da thi cong dugc hai bén cong
ty thong nhat trinh bay tai qué trinh giai quyét vu an ¢ cdp so tham ciing nhu
phién toa phtic thim hom nay 1a 963.812.098d. Tuy nhién, hai bén khong thdng
nhit v6i nhau vé cach tinh 70% gié tri hop dong. Cong ty X cho rang Cong ty S
thi cong chi dat 60,57% (tinh trén gia tri cua Hop ddong chinh va phu luc hop
dong 1a 1.591.278.732d) con COng ty S cho rang da thi cong dat dén 70,15%
khéi lugng cong viée (ciing tinh trén gia tri 1a 1.591.278.732d nhung c6 trir di
gia tri hang muc nha bao v¢).

Hoi dong xét xtr xét thdy: Can ctr Bién ban ban giao mit bang ngay 19-8-
2023 cong trinh S1, dia diém phuong A, thanh phd T, tinh Quang Nam, hang
muc tuong rao va nha bao vé, gitra CONng ty TNHH X va Cong ty TNHH S phan
két luan da ghi: “... Chua ban giao dwoc moc va khd nang chuwa thé trién khai
thi céng song song cung giai doan hang rdo theo dy kién hop dong thi céng doi
v6i nha bdo vé.” Nhu vay, co co s& dé xac dinh Cong ty X chua ban giao hang
muc nha bao vé cho Cong ty S.

Cian cu Phy luc 01 ngay 11-8-2023 dinh kém Hop dong chinh ngay 10-8-
2023 thi Gia tri hang muc “Nha bao v¢” la: 201.309.448 + 201.309.448 * 8%
(VAT)=217.414.2044.

Thue té, Cong ty X d3 tam ung cho Cong ty S Quang hai lan la
199.616.130d vao ngay 22-8-2023 va 75.156.776d vao ngay 06-10-2023, tong
cong 274.772.9064. S6 tién nay tuong tmg voi 20% gia tri cua Hop ddng chinh
ngay 10-8-2023 va Phu luc hop dong sb 01 ngay 08-9-2023 trir di gia tri hang
muc nha bao v¢: 1.591.278.7324d - 217.414.204d = 1.373.864.5264.

Cong ty X chua ban giao hang muc nha bao vé cho Cong ty S, Cong ty X
cho Cong ty S tam g ciing trén gia tri hop dong khong c6 hang muc nha bao
vé nén khéi luong cong viéc ma Cong ty S da thi cong 1 963.812.098d ciing chi
dugc tinh trén so tién 1a 1.373.864.526d chir khong phai tinh trén so tién 1a
1.591.278.7324.

Nhu vay, Cong ty S da thi cong dat khéi lwong nhu hai bén da thoa thuan
tai hop dong, khong co vi pham vé tién do. Khi Cong ty S tam ngimng thi cong
déu c6 van ban thong bao cho Céng C1 va 1y do tam nging déu tir phia Cong ty
X; do Cong ty S khong nhan dugc Phu luc hop dong xac nhan viéc diéu chinh
bd sung gia tri khéi lugng phét sinh thay doi thiét ké va Cong ty S khong nhan
dugc day du tam ung theo thoa thuan ctia hai bén di néu tai hop dong.

[3] TU nhitng nhan dinh trén, Ho1 dong xét xur xét cac 1y do khang céo cua
Cong ty TNHH X 1a khong c6 cin ctr. Toa an cip so tham di xét xir chap nhan
yéu cau khai kién ctia Cong ty S, budc Cong ty X phai thanh toan cho Cong ty S
s6 tién 1a 534.830.724d gom no gdc 489.039.1924, tién 1ai 45.791.532d; khong
chap nhan yéu cau phan t6 ctia Cong ty X budc COng ty S phai thanh toan tién
phat vi pham hop déng do cham vi pham tién do va tu y dung thuc hién hop
dong 1a phu hop phap luat.
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Hoi dong xét xir khong chap nhan don khang cdo cua Cong ty X, gifr
nguyén Ban an kinh doanh thuong mai so tham.

[4] An phi dan sy phuc tham C6ng ty TNHH X phai chju do khéng duoc
chap nhan yéu cau khang cio.

[5] bé nghi qua Vi dai dién Vién kiém sat nhan dan thanh phé Pa Nang tai
phién toa phuc tham la phu hop céac tinh tiét khach quan ctia vu 4n va quy dinh
cua phéap luat.

Vi cac 1€ trén;

QUYET PINH:

Can ctr vao:

- Diéu 148, Diéu 293, Khoan 1 Diéu 308, cac Diéu 311, 312, 313 B¢ lugt to
tung dan sy;

- Diéu 359, 357, Dicu 468 Bo luat Dan sy; Diéu 138, 139, 140, 143, 144,
145 Luat Xay dyng;

- Nghi quyét 326/2016/UBNTVQH14 ngay 30-12-2016 cua Uy ban thudng
vu Qudc Hoi quy dinh vé mirc thu, mién, giam, thu, ndp, quan 1y va sir dung an
phi va I¢ phi Toa an.

Tuyén xu:

I. Khong chap nhan don khang céo ctua Céng ty TNHH X;

Giir nguyén Bén an kinh doanh thuong mai so thim s 25/%024/KDTM-ST
ngay 30-9-2024 ctia Toa an nhan dan quan Thanh Khé, thanh ph6 Da Nang:

1. Chép nhan yéu ciu khoi kién ciia nguyén don Cong ty TNHH S vé viée
“Tranh chap hop dong thi cong xdy dung” doi vdi bi don Cong ty TNHH X.

Budc Cong ty TNHH X phai thanh toan cho Céng ty TNHH S sé tién 1a
534.830.724d (Nam trdm ba muoi tu triéu, tdm tram ba muoi nghin, bay tram
hai muot tu dong). Trong do: No goc: 489.039.1924, tién lai tr ngay 02-11-2023
dén 30-9-2024: 45.791.532d.

2. Khong chap nhan yéu cau phan t6 ciia Cong ty TNHH X budc Cong ty
TNHH S phai thanh toan tong s tién: 208.563.936d (Hai tram 1¢ tam triéu, nam
trdm sau muoi ba nghin, chin tram ba muoi sau dong). Cu thé: Tlep phat vi
pham hgp dong do cham vi pham tién do tinh tor ngay 25-9-2023 dén 01-02-
2024 1\2‘1 129.0QO.QOOd va phat vi pham do vi pham nghia vu ty y dung thy:c hién
hop dong, quay ro1, khong dam bao an ninh, trat tu cong trinh, khong chap hanh
ndi quy lao dong cong trinh 79.563.936d.

Chép nhan yéu cau phan té cua Cong ty TNHH X budc Cong ty TNHH S
phai thanh toan cho Cong ty X sb tién boi thudong thiét hai do tai san bi xam
pham 13 36.160.000d (Ba muoi sau triéu, mdt trim sau muoi nghin déng).

3. V& chi phi t tung: Chi phi xem xét, thdm dinh tai chd 3.000.000d (Ba
triéu dong) Cong ty TNHH X phai chiu. Cong ty TNHH S da tam (rng va chi phi
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xong, Cong ty X c6 nghia vu hoan tré lai cho Cong ty S so tien 3.000.000d (Ba
triéu dong).

4. V& 4an phi: Céng ty TNHH X phai chiu an phi dan sy so thAm 1a
25.393.228d va an phi dan sy so thAm d6i v6i yéu cau phan t6 khong dugc chép
nhén 13 10.428.196d, tong cong la 35.821.424d; dugc tru vao so tién da nop 1a
6.118.098d theo bién lai thu s6 0001261 ngay 04-3-2024 tai Chi cuc Thi hanh an
dan su quan Thanh Khé, TP .. Cong ty TNHH X con phai ndp thém sb tién an
phi dan sy so tham 29.703.326d (Hai muoi chin tri€u, bay tram 1€ ba nghin, ba
tram hai muoi sau dong).

Cong ty TNHH S phai chiu an phi dan su so tham 1a 1.808.000d, dugc trir
vao sb tién da nop 1a 11.903.044d theo bién lai thu sé 0001084 ngay 21-12-2023
tai Chi cuc Thi hanh an dan sy quan Thanh Khé, TP .. Hoan tra cho Cong ty
TNHH S s tién tam tng an phi da nop 13 10.095.044d (Muoi triéu, khong tram
chin muoi lim nghin, khong trim bén muoi bén dong).

II. An phi kinh doanh thuong mai phic tham: Cong ty TNHH X phai chiu
2.000.000d nhung dugc khau trir vao 80 tién tam Gmg an phi 2.000.000d (hai
triéu dong) da nop theo bién lai thu s6 0005863 ngay 17-10-2024 cta Chi cuc
Thi hanh &n dan sy quan Thanh Khé, thanh ph6 Pa Nang.

111. Ban an phuc tham c6 hiéu luc phép luat ké tir ngay tuyén an.

Truong hop ban dn, quyét dinh dwoc thi hanh theo quy dinh tai Diéu 2 Ludt
thi hanh an dan sy thi nguoi dwoc thi hanh an ddn su, nguoi phai thi hanh an
dan sw c6 quyén thoa thudn thi hanh én, quyén yéu cau thi hanh dn, tw nguyén
thi hanh dn hodc bi cudng ché thi hanh dn theo quy dinh tai cdc diéu 6, 7 va 9
Ludt thi hanh an ddn sy, thoi hiéu thi hanh an dwoc thuc hién theo quy dinh tai
diéu 30 Ludt thi hanh én dan su.

Noi nhin: TM. HQI PONG XET XU PHUC THAM
- Céc duong su; THAM PHAN - CHU TQA PHIEN TOA
- VKSND Thanh phé Da Néng;

- TAND Q . Thanh Khé, TPDN;
- Chi cuc THADS Q. Thanh Khé, TPDN;
- Luu ho so vu an.

Tran Thi Thanh Mai
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