TOA AN NHAN DAN TOI CAO  CONG HOA XA HQI CHU NGHIA VIET NAM
Poc lap - Tu do - Hanh phic

Quyét dinh s6: 17/2022/HS-GDT
Ngay 04 thang 10 nam 2022

NHAN DANH
NUGOC CONG HOA XA HOI CHU NGHIA VIET NAM

HQI PONG THAM PHAN
TOA AN NHAN DAN TOI CAO

- Thanh phan Hpi dong Thiam phdn Toa dn nhin dan toi cao gom co:
Chii toa phién toa: 6ng Tran Vin Co.

Cac thanh vién Hoi dong giam doc tfchm gom ¢é: Thiéu tuéng Duong Vian
Thang, 6ng Pham Quoc Hung, 6ng Nguyén Bién Thuy va ba Luong Ngoc Tram.

- Thue ky phién toa: ba Nguyén Thi Thu - Thim tra vién Toa an nhan dan tdi cao.

- Dgi dién Vign kiém sit nhin dén toi cao tham gia phién toa: dng Nguyén
Vian Nong - Kiém sat vién Vién kiém sat nhan dan t61 cao.

Ngay 04 thang 10 nam 2022, tai try s¢ Toa 4n nhén dan t6i cao md phién
toa giam doc tham xét xtr vu an hinh sy doi voi:

Phan Thé V sinh nam 1988; tra tai t 4, ap Phi B, xa C, thi xa T, tinh Binh
Duong; nghé nghiép: nhan vién Coéng ty van tai duong sat S; trinh d6 van hoa:
1(’{p 12/12; con Ong ’Pham Manh H va ba Ha Thi Hl; co6 vo va 02 con; tién an,
tién su: khong; bi bat tam giir tr ngay 13/4/2018, dén ngay 22/4/2018 dugc thay
thé bang bién phdp ngan chan cam di khoi noi cu tri.

NOI DUNG VU AN:

Vao hoi 16 gio 15 phuat ngay 13/4/2018, tai cong D1 ga Ha Noi (duong L,
phuong N, quan H, thanh phd Ha Noi), t6 cong tac thudc Poi Canh sat moi
trudng va Doi Canh sat kinh té - Cong an quin H kiém tra 01 hop carton cia
Phan Thé V, phat hién bén trong chira 05 ca thé dong vat Cu ly (04 ca thé con
séng va 01 cé thé da chét). Tai Két luan giadm dinh dong vat s6 317/STTNSV
ngay 20/4/2018, Vién Sinh thai va Tai nguyén sinh vat thudc Vién Han lam
Khoa hoc va Cong nghé Vi¢t Nam két luan: 05 ca thé dong vat 1a loai Cu ly
l6m c6 tén khoa hoc 1a Nycticebus bengalensis; loai Cu ly 16n thudc Phu luc I
Danh muc loai nguy cip, quy, hiém duoc uvu tién bao vé, ban hanh kém theo
Nghi dinh s6 160/2013/ND-CP ngay 12/11/2013 ctia Chinh phu.

Tai Co quan diéu tra, Phan Thé V khai nhan: V 1a nhan vién Cong ty van
tai duong sit S lam viéc trén tau Théng Nhat s6 hiéu SE8, van chuyén hanh
khach tir ga Sai Gon dén ga Ha Noi. Khoang 13 gid 15 phut ngay 12/4/2018,
khi V dang soat vé cho hanh khach 1én tau tai ga Nha Trang, thi ¢c6 01 nam
thanh nién khong quen biét tén G thué V van chuyén 01 hop carton bén trong
chtra 05 c4 thé Cu ly dén Ha Noi dé giao cho khach, véi tién cong 200.000
déng. Khoang 16 gid ngay 13/4/2018, tau vé dén ga Ha No6i, V mang hop
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carton chira 05 ca thé Cu ly ra ctra D1 ga Ha Noi dé cho giao cho khach thi bi
Cong an kiém tra, bat gifr.

Dbi voi 05 ca thé Cu ly (04 ca thé con séng va 01 ca thé da chét): ngay
13/4/2018, Co quan diéu tra dd ban giao cho Trung tdm ctru hd dong vat hoang
da Ha No61 tiép nhan, nuoi1 git.

Tai Ban 4n hinh sy so thim sé 154/2018/HSST ngay 17/9/2018, Toa an nhan
dan quan H, thanh ph6 Ha Noi quyet dinh ap dung diém a khoan 2 Piéu 244; diém s
khoan 1 va khoan 2 Piéu 51; Piéu 54 B luat Hinh sw, xu phat Phan Thé V 03 nam
t0 vé toi vi pham quy dinh vé bao vé dong vat nguy cap, quy, hiém.

Ngoai ra, Toa an cip so tham con quyét dinh vé xur Iy vat ching, 4n phi va
tuyén quyén khang cdo theo luat dinh.

Ngay 27/9/2018, Phan Thé V khang c4o xin hudng an treo.

Tai Ban 4n hinh sy phtic thim sé 762/2018/HS-PT ngay 19/11/2018, Toa an
nhan dan thanh pho Ha Ni stra mot phan ban an so thim, ap dung diém a khoan 2
Diéu 244; c4c diém s va t khoan 1, khoan 2 Diéu 51; Diéu 54; Piéu 65 B luat
Hinh sy, xtr phat Phan Thé V 03 nam ti vé toi vi pham quy dinh vé bao vé dong
vét nguy cap, quy, hiém nhung cho hudng an treo; thoi gian thir thach 05 nam ké
tor ngay tuyén an.

Tai Quyét dinh khang nghi giam doc tham s6 21/QB-VKS-HS ngay 23/8/2019,
Vién truong Vién kiém sat nhan dan cép cao tai Ha Noi khang nghi Ban an hinh
su phtc tham s6 762/2018/HS-PT ngay 19/11/2018 ctia Toa an nhan dan thanh
phé Ha Nbi, dé nghi Toa an nhan dan cép cao tai Ha Noi xét xur theo thu tuc giam
dbc tham, hiy ban an hinh su phtc thdm néu trén, gitt nguyén Ban an hinh sy so
tham sd 154/2018/HSST ngay 17/9/2018 cta Toa an nhan dan quan H, thanh phd
Ha Noi.

Tai Quyét dinh gidam déc tham s 19/2020/HS-GDT ngay 30/5/2020, Uy ban
Tham phan Toa an nhan dan cap cao tai Ha Noi quyét dinh khong chap nhan
Khang nghi giam doc tham s6 21/QD-VKS-HS ngay 23/8/2019 ciia Vién trudng
Vién kiém sat nhan dan cép cao tai Ha No1i, gilr nguyén Ban an hinh sy phuc tham
s6 762/2018/HS-PT ngay 19/11/2018 ctia Toa an nhan dan thanh phd Ha Noi.

Tai Quyét dinh khang nghi giam dbc tham so 14/Qb-VKSTC- V7 ngay
27/5/2021, Vién truong Vién kiém sat nhan dan t6i cao khang nghi Quyet dinh
giam dbc tham sd 19/2020/HS-GDT ngay 30/5/2020 ctia Uy ban Tham phan
Toa an nhan dan cép cao tai Ha Noi ddi voi Phan Thé V; dé nghi HO1 déng
Tham phéan Toa 4n nhan dan tbi cao xét xir giam ddc tham theo hudng huy quyét
dinh giam ddc thim néu trén va Ban an hinh sy phuc tham sé 762/2018/HS-PT
ngay 19/11/2018 ciia Toa 4n nhan dan thanh phd Ha Noi; gilt nguyén phan
quyét dinh vé hinh phat ctia Ban an hinh sy so thdm s 154/2018/HSST ngay
17/9/2018 cua Toa an nhan dan quan H, thanh phd Ha Noi, xtr phat Phan Thé
V 03 nam tu vé t6i vi pham quy dinh vé bao vé dong vat nguy cap, quy, hiém
vO1 nhan dinh nhu sau:

“Phan Thé V vin chuyén trai phép 05 cd thé Cu ly thuéc danh muc lodi
nguy cap, quy, hiem dwoc wu tién bao vé. Hanh vi pham toi cua V thudc truong
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hop rat nghiém tr_ong dwoc quy dinh tai diém a khoan 2 Piéu 244 Bo ludt hinh
sw nam 2015, ¢6 khung hinh phat tir 5 ndm dén 10 nam ti. Toa dn cdp so tham
dp dung Diéu 54 Bo luat hinh su, xu phat Phan Thé V 3 nam ti ve téi “Vi
pham quy dinh ve bao vé dong vat nguy cap, quy hiém” la da danh gid, vén
dung cdc tinh tiét glam nhe trach nhiém hinh sw va xem xét dic diém nhan than

t6t ciia bi cdo, mirc hinh phat phiy hop véi tinh chat cia hanh vi pham t6i cia
Phan The V.

Trén co sé Cong vin so6 102/PCO1 ngay 02/10/2018 ciia Co quan Canh
sdt diéu tra Coéng an tinh N, xdc nhdn viéc Phan Thé V cung cap tin bdo dé
Phong PC46 Cong an tinh N bat qud tang, khoi 16 vu an, khoi té bi can doi voi
Nguyen Tudn H2 vé hanh vi vdn chuyén trdi phép 02 ca thé hé tir Thanh phé
Ho6 Chi Minh ra cdc tinh phia bdc, Toa an cap phiic tham va Hoi dong xét xir
giam doc tham da nhdn dinh day la tinh tiét giam nhe trach nhiém hinh sy moi
“Nguwoi pham toi tich cuc hop tdc voi co quan co trach nhiém trong viéc phat
hién toi pham” theo quy dinh tai diém t khoan 1 Piéu 51 Bo ludt hinh su va
ding 1am cén cit dé dp dung Piéu 65 B ludt hinh sw, cho Phan Thé V dwoc
hwong an treo la khong co can cw phap ludt, boi cac lé sau:

Két qua xdc minh gidm doc tham cua Vién kiém sdt nhan déan t6i cao cho
thdy, viéc ldp céng ciia Phan Thé V dwoc Co quan Canh sdt diéu tra Cong an
tinh N xdc nhdn la khéng c6 that, thé hién: tai Cong van sé 581/CV-VKS-P7
ngay 23/3/2021, Vién kiém sdt nhdan déan tinh Nghé An bdo cdo ket qua xdc
minh nhw sau: trong thoi gian tir nam 2018-2019, cac co quan tién hanh to
tung tinh Nghe An khong khoi to diéu tra, truy to, xét X doi véi Nguyen Tudn
H2 vé ti “Vi pham quy dinh vé bdo vé dong vit nguy cap quy, hiém” theo quy
dinh tai Diéu 244 B ludt hinh suw; tai Cong van sé 534/VPCQCSPT ngay
19/5/2021, Co quan Canh sdt diéu tra Cong an tinh Nghé An xdc minh vu dn
Phan Thé V véi ndi dung: trong thoi gian tir ndm 2018 dén niam 2019, Co quan
Cdnh sat diéu tra Céng an tinh Nghé An va Co quan diéu tra Cong an cua 21
huyén, thi xd, thanh pho trén dia ban tinh Nghé An khong tzen hanh khoi 16,
diéu tra vu dn Nguyen Tudn H2 vé téi “Vi pham quy dinh vé bdo vé déng vit
nguy cdp, quy, hiém” theo quy dinh tai Piéu 244 B¢ ludt hinh su.

Trong khi d6, tai Cong van s6 102 ngay 02/10/2018, Co quan Canh sdt
diéu tra Cong an tinh Nghé An da néu: Co quan Canh sdt dleu tra CONg an
tinh Nghé An dang thu Iy, diéu tra vy an “Vi pham quy dinh vé bdo vé dong vit
nguy cap, quy, hlem theo quyet dinh khoi t6 vu dn sé 43 ngay 23/9/2018 va
quyet dinh khéi t6 bi can so 98 ngay 25/9/2018 doi véi Nguyen Tudn H2 vé tji

“Vi pham quy dinh vé bao vé dong vat nguy cap, quy, hiém”; ngay 21/9/2018,
Phan Thé V da cung cdp tin bdo givip Co quan diéu tra bdt qua tang Nguyen
Tudn H2 vé hanh vi vin chuyén trdi phép 02 cd thé Hé tir Thanh phé Hé Chi
Minh di cdc tinh phia bdc.

Tir két qua xdc minh gidm ddc tham dii co s xdc dinh: tai liéu Toa dn cdp
phiic tham va Hoi dong xét xir giam doc tham ding lam can civ dé cho Phan
Thé V huéng an treo la khdng ding sie thdt vi viéc khéi to, diéu tra, truy to, xét
xit doi véi Nguyén Tudn H?2 la khéng c6 trén thiee té. Do d6, khéng thé sir dung



tai liéu nay lam can cw de dap dung Piéu 65 Bé ludt hinh sw, cho Phan Thé V
dwoc huong an treo.”

Tai phién toa giam doc tham, dai dién Vién kiém sat nhan dan t61 cao dé
nghi Hoi dong Tham phan Toa an nhan dan t61 cao chap nhan khang nghi cua
Vién truéong Vién ki€m sat nhan dan toi cao.

NHAN PINH CUA TOA AN:
[1] Vé t6i danh:

Phan Thé V nhén van chuyén thué 05 ca thé Cu ly 16n tir Nha Trang ra Ha
Noi, voi tién cong 200.000 dong. Céac ca thé Cu ly 16n nay thuéc Phu luc I Danh
muc loai nguy cap, quy, hiém dugc wu tién bao vé (ban hanh kém theo Nghi
dinh s6 160/2013/ND-CP ngay 12/11/2013 ciia Chinh phu). Do d6, Toa an cép
so tham va Toa an cap phiic tham két 4n Phan Thé V vé toi vi pham quy dinh
vé bao vé dong vat nguy cip, quy, hiém quy dinh tai Diéu 244 Bo luat Hinh sy
la c6 can ctr.

[2] Vé hinh phat:

[2.1] Toa an cap so tham di danh gia tinh chat, mic d6 nguy hiém cia
hanh vi pham t6i ma V da thuc hién, V c0 nhan than tt, sau khi pham to1 da
thanh khan khai béo, dn nin hdi cai, gia dinh Vii c6 cong véi cach mang nén
xt phat Phan Thé V 03 nam tu 12 phu hop.

[2.2] Trudc khi xét xtr phiic tham, Toda an cap phiic tham nhin dugc Cong
vin s6 102/PCO1 ngay 02/10/2018 cua Co quan Canh sat diéu tra Cong an tinh
N (sau day viét tat 1a Cong van sd 102) c6 ndi dung xac nhan ngay 21/9/2018,
Phan Thé V da cung cip lich trinh van chuyén 02 ca thé h6 tir Thanh phd Ho
Chi Minh di céc tinh phia Béc, gitp Cong an tinh N bét qua tang Nguyén Tuan
H2 dang van chuyén 02 ca thé hd. Do xac dinh day la tinh tiét giam nhe trach
nhiém hinh sy méi ddi voi V quy dinh tai diém t khoan 1 Piéu 51 B6 luat Hinh
su va Phan Thé V du cac diéu kién dé dugc hudng 4n treo theo quy dinh tai
Nghi quyét s 02/2018/NQ-HDTP ngay 15/5/2018 cua Hoi dong Tham phan
Tda 4n nhan dan tbi cao, nén Toa an cip phuc tham di ap dung thém Diéu 65
Bo6 luat Hinh su, cho Phan Thé V huéng an treo 13 ¢6 cin ctr, dung phap luat.

[3] Sau khi xét xir phuc tham, Vién truong Vién kiém sat nhan dan cap
cao tai Ha Noi khang nghi giam dbc tham, dé nghi khong cho Phan Thé V
dugc hudng an treo. Tuy nhién, quyet dinh khang nghi giam déc tham cua
Vién truong Vién kiém sat nhan dan cp cao tai Ha Noi khong néu rd “sai lam
nghiém trong trong viéc dp dung phdp ludt” 1a nhu thé nao, vi pham diéu luat
nao cta BO luat Hinh sy hodc Bo luat T6 tung hinh su, nén trén co sé danh gia
tinh chat nguy hiém cta hanh vi pham t6i, nhan than va céc tinh tiét giam nhe
trach nhiém hinh sy ma Phan Thé V dugc 4p dung, Uy ban Thim phan Toa an
nhan dan cp cao tai Ha Noi quyét dinh khong chdp nhan khang nghi cua Vién
trudng Vién kiém sat nhan dan cap cao tai Ha Noi 1a co cin cu.

[4] Tai Quyet dinh khang nghi giam dbc tham sb 14 ‘ngay 27/5/2021, Vién
truong Vién kiém sat nhan dan tdi cao khang nghi Quyet dinh gidm doc tham
s6 19/2020/HS-GBT ngay 30/5/2020 ctiia Uy ban Tham phan Toa &4n nhan dan
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cap cao tai Ha Noi, dé nghi Hoi dong Tham phan Toa 4n nhan dan tdi cao huy
quyét dinh giam ddc thAm cta Uy ban Thim phan va ban an phuc tham, giir
nguyén phan quyét dinh vé hinh phat d6i véi Phan Thé V tai ban 4n so tham.
Ly do cua khang nghi giam dbc tham 1a viéc ap dung tinh tiét giam nhe trach
nhiém hinh su quy dinh tai diém t khoan 1 Diéu 51 B luat Hinh sy dbi véi
Phan Thé V khéng c6 cin ctr phap luat, vi theo xac minh cta Vién kiém sat
nhan dan téi cao thi ndi dung x4c nhan tai Cong van s6 102 1a khong c6 that.

[5] Qua nghién ctru tai liéu x4c minh ctia Vién kiém sat nhan dan téi cao,
nhan thay: co co so xac dinh ndi dung xac nhan tai Cong vin 102 1a khéng co
that, nhung ngudi ky cong van (Pai ta& Nguyén Pic L) va co quan ban hanh
cong vian déu c6 that va co tham quyén. Viéc gia mao ndi dung xac nhan, thi co
quan, ¢4 nhan c6 thAm quyén xac nhan phai chiu trach nhiém. Tai thoi diém xét
xtr phuc tham ciing nhu xét xtr giam d6c thim ctia Uy ban Tham phan Toa an
nhan dan cap cao tai Ha Noi, thi Cong van sd 102 duge xac dinh 13 c6 nodi dung
that, hinh thirc phap ly dung quy dinh (so van ban, chir ky cua nguoi co tham
quyen ky, ddu cua co quan c6 thAm quyén dleu tra), nén Toa an cap phuc thim
va Uy ban Tham phan Toa an nhan dan cap cao tai Ha Noi cin ctr vao cong
vin ndy dé nhan dinh Phan Thé V duoc huéng thém tinh tiét giam nhe trach
nhiém hinh su va cho V hudng an treo 1a ¢6 can cir, khong vi pham quy dinh cta
B0 luat Hinh sy.

[6] Dbi v6i két qua xac minh ciia Vién kiém sat nhan dan t6i cao vé noi
dung xac nhan tai Cong van s6 102 1a khong c6 that, bi gid mao, thi day 1a can
ctr dé khang nghi theo thii tuc tai tham, thudc trudng hop quy dinh tai khoan 3
Diéu 398 B luat T tung hinh su: “Vat chung, bién ban vé hoat dong diéu tra,
truy 16, xét xir, bién ban hoat ddng t6 tung khdc hodc nhitng chiing cir, tai liéu,
dé vit khdc trong vu dn bi gid mao hodc khdong ding sw thdt”, khong phai 1a
can cit khang nghi theo thu tuc giam ddc tham. Theo quy dinh tai Diéu 401 Bo
luat T6 tung hinh sy, thi thoi han khang nghi tai tham theo hudng khong co loi
cho ngudi bi két an khong qua 01 nam, ké tir ngay Vién kiém sat nhan dugc tin
bao vé tinh tiét méi. Pén nay, da hét thoi han khang nghi tai tham theo hudng
khoéng c6 loi d6i voi Phan Thé V.

Vi cac 1€ trén,
QUYET PINH:

Cin cir khoan 4 Piéu 382; khoan 1 Diéu 388; Piéu 389 Bo luat TS tung
hinh su:

1. Khong chap nhan Quyét dinh khéng nghi giam dbc tham scf) 14/Qb-
VKSTC-V7 ngay 27/5/2021 ctia Vién trudng Vién kiém sat nhan dan toi cao.

2. Gitr nguyén Quyet dinh giam dbc tham so 19/2020/HS-GBT ngay
30/5/2020 ctia Uy ban Tham phan Tda 4n nhan dan cip cao tai Ha Noi.



Noi nhén: q - TM. HQI PONG THAM PHAN
- Chanh 4n TANDTC (dé bao c4o); THAM PHAN - CHU TQA PHIEN TOA
- Vién truong VKSNDTC;

- Vu 7 - VKSNDTC;

- TAND cip cao tai Ha Noi;

- VKSND cip cao tai Ha Noi;

- Cong an, VKSND, TAND TP Ha Noi;

- Cuc Thi hanh an dan sy TP Ha Noi;

- TAND quéan H, TP Ha N¢i;

- VKSND quan H, TP Ha N¢i; A - <

- Bi c4o Phan Thé V (theo dia chi); Tran Van Co

-UBND x4 C, TX T, tinh Binh Duong;

- Luu: TKTP, Vu GDKTI (03um), Vu PC

va QLKH, HSVA, VP.

CAC THAM PHAN CHU TOA PHIEN TOA
Pham Quéc Hung Dwong Van Thang Tran Vin Co
Nguyén Bién Thiy Lwong Ngoc Tram



