TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
TINH BINH PHUOC Doc 1ap - Tw do - Hanh phic

Ban 4n sb: 83/2020/DS-PT
Ngay: 28-5-2020
V/v “Tranh chép hui”

NHAN DANH
NUGC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH BINH PHUGC
- Thanh phin Hpi dong xét xiv ph(c thdm gom cd6:
Thdm phan - Chii toa phién toa: Ong Vii Hoang Linh
Cac Tham phdn: Ba Dinh Thi Quy Chi
Ong Lé Quang Ninh
- Thuw ky phién toa: Ba Bui Thi Duyén - Thu ky Toa an nhan dan tinh
Binh Phudc.
- Dgi di¢n Viégn kiém sdt nhdn dén tinh Binh Phwéc tham gia phién tda:
Ba D6 Thi Lua - Kiém sat vién.
Ngay 28 thang 5 nam 2020, tai tru s¢ Toa an nhan dan tinh Binh Phudce
xét xtr phuc thdm cong khai vu an dan sy thu ly so: 66/2020/TLPT-DS nqéy 05
thang 3 nam 2020 vé viéc “Tranh chap hui”, do Ban an dan su so tham so

29/2019/DS-ST ngay 25 thang 11 nam 2019 cta Toa an nhan dan huyén D, tinh
Binh Phudc bi khang céo.

Theo Quyét dinh dua vu an ra xét xtr s6: 106/2020/QDXXPT-DS ngay
13 thang 5 nam 2020, gitra:

+ Nguyén don: Ba V& Thi Diéu H, sinh nim 1963; Tr tai: To 5, 4p 5, X&
N, huyén C, tinh Binh Phudc. (CO mat)

+ Bi don: Ba Nguyén Thi T, sinh ndm 1969; Noi cu tra cuoi cing: S6 667
duong DT 741, khu pho L, thi tran T, huyén D, tinh Binh Phudc. (Pa c6 Quyet
dinh tuyén bo vang mat tai noi cu tra)

+ Nguoi co quyén loi, nghia vu lién quan: Ong Duong Trong C, sinh ndm
1959; Tru tai: T65,4p 5, x4 N, huyén C, tinh Binh Phudc. (Ong Duong Trong C
iy quyén cho ba V& Thi Diéu H tham gia t6 tung theo vin ban uy quyén ngdy
18/01/2019). (Vang mit)

+ Nguwoi lam chung:

- Ba Huynh Thi P, sinh nam 1974; ,Trﬁ tai: Khu phé B, thi trin T, huyén
b, tinh Binh Phudc. (D€ nghi giai quyét vang mat)

- Ba Nguyén Phudc T2, sinh ndm 1976; Trd tai: SO nha 11, 10 3, ap 2, xa
L, huyén D, tinh Binh Phudc. (D€ nghi giai quyét vang mat)

- Ba L& Thi Ngoc T3, sinh ndm 1974; Tra tai: H¥m 539, t6 11, khu phd A,
thi tran T, huyén D, tinh Binh Phudc. (D€ nghi giai quyét vang mat)
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- C)ng Poan A, sinh nam 1976; Tru tai: Khu phé A, thi tran T, huyén b,
tinh Binh Phudc. (Dé nghi giai quyé€t vang mat)

Ngwoi khang cdo: Nguyén don ba VO Thi Diéu H.

NOI DUNG VU AN:

Nguyén don ba V6 Thi Diéu H trinh bay: Do c6 mdi quan hé quen biét
nén ba V4 Thi Diéu H ¢ cho ba Nguyén Thi T tham gia 01 phan hui trong s 12
phﬁn hui do ba H 1a cht hui; mdi phﬁn hui choi véi 6 tién 10.000.000 déng; day
hui gom 06 nguoi tham gia gom ba V& Thi Diéu H (chu hui), ba Nguyén Thj T,
ba Huynh Thi P, ba Nguyén Phuéc T2, ba Lé Thi Ngoc T3 va ong Poan A, mdi
nguoi 02 phan hui. Moi nguoi bét dau choi hui tir ngay 20/11/2016 (am lich),
dén ngay 22/01/2017 thi ba T linh tién hyi. Sau khi linh tién hui thi thoi gian ba
T tiép tuc phai dong tién hui 1a 10 thang. Tuy nhién, ba T khong thyc hién viéc
dong tién hui cho ba H. Bé dam bao day hui tiép tuc, ba H phai ndp tién hui thay
cho ba T trong thoi gian 10 thang con lai vai sd tién 100.000.000 dong.

~ Nay ba H khoi kién yéu cau ba T phai tré lai cho ba H s6 tien 100.000.000
dong tién hui ma ba H da ndp thay cho ba T va lai suét tr ngay 25/12/2016 deén
ngay 25/02/2017 tam tinh la 10.800.000 dong.

Bi don ba Nguyén Thi T: Qua trinh giai quyét vu an do ba T vang mat
khoi dia phuong khong rd thong tin, dia chi, nén nguyén don ba H da yéu cau
Toa an thyc hién viéc Thong bao nguoi tim kiém nguoi vang mat tai noi cu tr
d6i véi ba T theo Quyet dinh sé 04/2019/QDST-VDS ngay 14/5/2019 dé lam co

sO giai quyét vu an. Pén nay, ba T van vang mat tai noi cu tri.

Ngwoi lam chitng gom: Ba Huynh Thi P, ba Nguyén Phwéc T2, ba Lé
Thi Ngoc T3 va éng Doan A trinh bay: Nhiing nguoi lam chimg xac nhan co
tham gia choi hui trong day hui mé ngay 20/11/2016 (am lich) do ba H 1am chu
hui, nhitng nguoi lam ching déu di lanh tién hui diy du. Pong thoi, nhing
nguoi lam ching xac nhan ba T c6 tham gia choi 01 phan hui trong day hui do
ba H 1am chu, nhung khong biét ba T lanh tién hui dugc bao nhiéu tién va cd
tiép tuc ndp tién huyi, hay thiéu no tién hyi ctia ba H hay khéng.

Tai Bdn dn din sw so thim sé 29/2019/DS-ST ngay 25 thdng 11 nim
2019 ciia Toa dn nhdn didn huyén D, tinh Binh Phuéc quyét dinh: Khong
chdp nhdn don khdi kién cia ba V6 Thi Diéu H yéu cdqu ba Nguyén Thi T phdi
c6 nghia vy hoan tra cho ba H sé tién 100.000.000 dong ma ba H da dimg ra
doéng thay sé tien hui con thiéu cua ba Nguyen Thi T va lai sudt tir ngay
25/12/2016 dén ngay 25/12/2017 la 10.800.000 dong. Tong céng 1a 110.800.000
dong.

Ngoai ra, Ban dn so tham con quyét dinh vé dn phi, nghia vu thi hanh an
Va quyén khdng cdo theo quy dinh cua phép ludt.

Sau khi xét xur so tham, ngay 08/12/2019, nguyén don ba V06 Thi Diéu H

khang c4o Ban 4an so tham, yéu cau Toa an cip phuc tham sira Ban an so tham
theo hudng chap nhan yéu cau khoi kién caa ba H.



Tai phién toa phtc tham: Nguyén don ba V8 Thi Diéu H (dong thoi 12
ngudi khang céo) gitr nguyén yéu cau khang cao va yéu cau khai kién.

Quan diém cua dai dién Vién kiém sat:

- V& t6 tung: Ké tir thoi diém thu ly giai quyét vu an tai cap phuc tham

dén nay, Tham phan, Thu ky Toa an, Hoi ddng Xét xir va cac duong su da chap
hanh dung quy dinh cua B luat T6 tung dan sy (BLTTDS).

- V& noi dung: D& nghi Hoi ddng xét xir xem xét chap nhan khang cao cua
nguyén don ba V5 Thi Di¢u H, sra Ban an so tham theo huéng chap nhan yéu
cau khai kién cta nguyén don.

NHAN PINH CUA TOA AN:

Trén co sé ngi dung vu an, cdn cir vao cac tai liéu, chiing cir va két qud
tranh tung tai phién toa phac tham, Hoi dong xét xi nhén dinh:

[1] Don khéang céo cua nguyén don ba Vo Thi Diéu H lam trong thoi han
luat dinh, thuc hién ding quyéen va co hinh thuc, néi dung phu hop véi quy dinh
tai cac dieu 271, 272 va 273 cia BLTTDS, nén dugc chap nhan.

[2] Xét khang cdo ctia ba H nhan thdy: Vao ngay 20/11/2016 (am lich), ba
V& Thi Diéu H mé day hui 12 phan, mdi phan hyi 1a 10.000.000 dong, c6 6
nguoi tham gia gom: ba H (chi hui), ba Nguyén Thi T, ba L& Thi Ngoc T3, ba
Nguyén Phudc T2, ba Huynh Thi P va ong Poan A (tén thuong goi la T4); thoi
gian choi hui 12 12 thang. Trong d6, ba H tham gia 01 phan hui ap thao va 02
phan hui khéc, ba T tham gia 01 phan hui, con lai ba T3, ba T2, ba P va éng A
mdi ngudi tham gia 02 phan hui. Noi dung nay phd hop vai S6 hui do ba H 1a
chu hui ghi chép (BL87), cling nhu phu hgp véi su Xa4¢ nhan cua nhitng nguoi
lam ching 14 nhitng thanh vién choi hui (BL22-27; 30-31; Bién ban lay loi khai
ngay 13/5/2020). Nhu vay, c6 can ctr xac dinh day hui nay la c6 that nhu noi
dung ba H trinh bay, dong thoi xac dinh ba T 1a thanh vién choi hui va ¢ tham
gia 01 phan hui.

Theo 10i trinh bay ctua ba H va nhitng nguoi lam ching ¢6 co s¢ xac dinh
loai hinh cua day hui nay 1a hui dau thao (1a loai hinh hui c6 1i) do ba H 1am
cha hui ap thao (nghia 14 ba H linh hui trong ky mé hui dau tién va khéng phai
tra 14i cho céc thanh vién). Khi dén ky mé hui (trir ky mo hui dau tién), thanh
vién nao bo 1ai cao hon s€ dugc linh hui. Trong qua trinh choi hui, ba T 1a nguoi
linh hui vao ky m¢ hui ngay 25/12/2016 (d&m lich). Theo ba H xa4c nhan ba T
linh hui vai s6 tién 74.500.000 dong, duoc chitng minh bai gidy nhan tién hui
(BLO4). Mic di con sb ghi chép trong gidy nhan tién hui nay thé hién la
“74.500.0” 1a chua rd rang, nhung theo ngudi 1am chang xac nhan day 1a sb tién
74.500.000 dong nhu ba H trinh bay, phd hop véi s6 tién linh hui ma nhiing
ngudi choi duge linh trong mdi ky mé hui (tiy theo sé tién 141 ma nguoi tham
gia bo cao hay thap trong tirng ky mé hui) (Bién ban Iy 1oi khai ba T3, ba T2
ngay 13/5/2020). Bong thoi, tai Két luan giam dinh s6 21/2020/GD-TL ngay
28/4/2020 cua Phong Ky thuat hinh sy Cong an tinh Binh Phudc cling xac dinh
chir ky va chir viét “Nguyén Thi T” trong giay nhan tién hui ngay 25/12/2016



(&m lich) 1a do ba T ky va viét ra. Nhu vay, c6 cin cu xac dinh ba T da duoc linh
hui vao ky ma hui ngay 25/12/2016 (am lich) véi so6 tién 74.500.000 dong.

[3] Sau khi ba T Iinh hui vao ky m¢ hui ngay 25/12/2016 (am lich), ba T
do 1am an thua 16 nén khéng tiép tuc gop hui & céc ky tiép theo (tir ngay
20/02/2017 (4m lich) dén 20/10/2017 (4m lich). Mic du Sé hui khong dugc ba T
ky x&c nhan, nhung ndi dung nay dugc ba H va cac thanh vién choi hui Xac
nhan, pht hop véi thuc té 12 S6 hui chi do ba H 1a chi hui ghi chép ma khdng ¢
chir ky xac nhan nao khac cua nhiing thanh vién con lai tham gia choi hui. Do
d6, ba T da vi pham nghia vu caa thanh vién choi hyi theo quy dinh tai Diéu 17
va Diéu 20 cua Nghi dinh s6 144/2006/ND-CP ngay 27/11/2006 cta Chinh phu
vé ho, hui, biéu, phuong (sau day viét tat 1a Nghi dinh s6 144).

Do ba T vi pham nghia vu caa thanh vién choi hui khi khéng tiép tuc gop
phan hui sau khi linh hyi, nén ba H véi vai trd 1a cha hui phai gop thay phan hui
cua ba T trong thoi gian 10 ky hui tiép theo dé cho nhitng thanh vién con lai linh
hui. Viéc ba H gop thay phan hyi cho ba T duoc cac thanh vién choi hui xac
nhan 1 c6 that, pht hop véi nghia vu ctia chu hyi dau thao theo quy dinh tai cac
Piéu 15 va biéu 22 caa Nghi dinh sb 144.

Cho dén nay, do ba T van chua hoan tra cho ba H s tién gop hui, nén ba
H khai kién yéu cau ba T phai hoan tra cho ba H sé tién hyi da nop thay caa 10
ky hui va tién i 1a phi hop véi quy dinh tai Piéu 23 va Piéu 30 cua Nghi dinh
s6 144. Tuy nhién, tai Ky mo hui lan dau tién (ky hui ap thao) ba T da gop 01
phan hui 10.000.000 dong. O ky mo hui tiép theo vao ngay 25/12/2106 (am
lich), ba T dé phai bo lai twong ung s6 tién 35.500.000 déng dé dugc linh hui
véi s tién 74.500.000 dong [110.000.000 dong (tuwong ung véi 11 ky hui) -
35.500.000 dong (tién 1ai) = 74.500.000 dong] Vi vy, s tién gop hui & 10 ky
hui tiép theo ba T chi phai nop 74.500.000 ddng - 10.000.000 ddng = 64.500.000
dong. Do ba T khdng gop s6 tién hui nay, ma do ba H 1a cha hyi phai gop thay
cho ba T, nén can thiét phai budc ba T c6 nghia vu thanh toan lai cho ba H sb
tién nay va tién 14i theo quy dinh caa phap luat. So tién 13i duoc tinh cy thé nhu
sau:

LAi suat co ban tai thoi diém gop hui (tic nim 2017) 1a 9%/nam.
Tién 13i: 64.500.000d x 10 thang x (9%/nam/12 thang) = 4.837.500 dong.

Tong cong: 64.500.000 dong + 4.837.500 dong = 69.337.500 dong (Sau
muoi chin tri¢u ba tram ba muoi bay ngan nam tram dong).

[4] Toa an cap so tham xéac dinh day hyi néu trén la c6 that, nhung khong
trung cau giam dinh chir ky, chir viét cua ba T trong gidy linh hui ngay
25/12/2016 (am lich); khong thu thap ching ci lam rd loai hinh, cach thic gop
phan hui, quyén, nghia vu cta chu hui va thanh vién choi hui, Sé tién linh hui
cua tung thanh vién va nghia vu gép phan hui trong cac ky mé hui tiép theo,
V.V.. de xem x¢&t, danh gia chung cu day du, toan dién, khach quan. Trong khi
d6, cap so tham lai cho rang S6 hui khong dugc ba T va nhitng thanh vién choi
hui Ky x4c nhan; s tién ba T linh hyi do ba H ghi trong gidy linh hui ngay
25/12/2016 (am lich) khéng cu thé s tién la bao nhiéu; ba H khéng chitng minh
dugc di gop thay ba T phan hui trong 10 ky hui véi sé tién 100.000.000 dong
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ciing nhu khong thong bao cho cac thanh vién choi hui biét viéc gop thay phan
hui; giay khui hui 10T gitra pé H la chu hui va nhiing thanh vién choi hui (;C)n lai
dugc linh hyi 1a ¢6 mau thuan ve thoi gian, tr d6 Toa an cap so tham quyet dinh
khong chap nhan cac yéu cau khai kién cua nguyén don ba H la cd thicu sot. Do
do, can chap nhan mot phan khang cao cua nguyén don ba H, stra Ban an so
tham nhu nhan dinh tai muc [3] néu trén.

[5] An‘ phi dan su so thAm: Do Ban an so tham bi sta theo hudng chip
nhan mot phan yéu cau khoi kién cua nguyén don ba H, nén an phi dén sy so
tham duoc tinh lai nhu sau:

- Bi don ba T phai chiu 4n phi dan sy so thAm d0i v&i phan yéu cau khoi
kién cua nguyén don dugc chap nhén la: 69.337.500 dong x 5% = 3.466.875
dong (Ba tri¢u bon tram sau muoi sau ngan tdm tram bay muoi lam dong);

- Nguyén don ba H phai chiu 4n phi dan sy so thAm doi v6i phan yéu cau
khoi kién khong duoc chap nhén la: 41.462.500 dong x 5% = 2.073.125 dong
(Hai triéu khong tram bay muoi ba ngan mét tram hai muoi [dam dong).

[6] An phi dan su phuc tham va chi phi t6 tung tai cap phtic tham:

- An phi dan su phic tham: Do khang cdo cua nguyén don ba H dugc
chap nhan mdt phan, nén ba H khong phai chiu an phi dan sy phic tham;

- Chi phi t6 tung tai cAp phiic thérp: Ba T phai thanh toan lai cho ba H chi
phi trung cau giam dinh chit ky, chit viét 1a 6.600.000 dong (Sau tri¢u sau tram
ngan dong).

[7] Quan diém cua dai dién Vién kiém sat tai phién toa phuc tham 1a c6
can cir mot phan, phu hgp vdi1 nhan dinh cia Ho1 dong xét xir.

Vi cac lé trén,
QUYET DINH:
Can ctr khoan 2 biéu 308, Diéu 309 cua B6 luat Té tung dan su.

Chap nhan mot phan yéu cau khang c4o cua nguyén don ba V& Thi Digu
H. Sua Ban an dan sy so tham s6 29/2019/DS-ST ngay 25 thang 11 nam 2019
cua Toa an nhan dan huyén b, tinh Binh Phudac.

Ap dung cac dieu 476 va 479 cta B9 luat Dan sy nam 2005; cac dieu 4, 7,
8, 10, 15, 19, 20, 23 va 30 cua Nghi dinh s6 144/2006/ND-CP ngay 27/11/2006
ctia Chinh phu vé ho, hui, biéu, phuong; Nghi Quyét sb 326/2016/UBTVQH14
ngay 30/12/2016 cua Uy ban Thuong vu Qudc hoi quy dinh vé mirc thu, mién
giam, thu, ndp, quan 1y va st dung an phi va 1€ phi Toa an.

Quyét dinh:

1. Chép nhan mot phﬁn yéu cau khoi kién cta ba Vo Thi Diéu H.

Buoc ba Nguyén Thi T c6 nghia vu hoan tra cho ba Vo Thi Di¢u H sb tién
ma ba H d& gop hui thay cho ba T tir ngay 20/02/2017 (am lich) dén ngay
20/10/2017 (am lich) va tién 1ai tong cong la 69.337.500 dong (Sau muoi chin
triéu ba tram ba muoi bay ngan nam tram dong).
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Ké tir ngay ban dn, quyét dinh ciia Toa dn ¢é hiéu lyc phdp ludt va c6 don
yéu cdu thi hanh dn cia nguoi dwoc thi hanh dn, hang thang bén c6 nghia vu
phdi thi hanh dn con phdi chiu khodn tién 1di theo mirc ldi sudt quy dinh tai
khodn 2 Diéu 468 B ludt Dan sw ndm 2015 twong img véi s6 tién va thoi gian
cham thi hanh an.

2. An phi dén sy so thim:

- Bi don ba Nguyén Thi T phai chiu 4n phi dan su so tham véi sb tién 1a
3.466.875 dong (Ba tri¢u bon trdm sdu muoi sdu ngan tdm trdm bdy muoi 1am
dong);

- Nguyén don ba V& Thi Diéu H phai chiu an phi dan sy so tham la
2.073.125 d6ng (Hai triéu khong trim bay muoi ba ngan mot trim hai muoi 1am
d6ng), duoc khau trir vao sb tién 2.700.000 dong (Hai triéu bay trim ngan dong)
tam (ng an phi dan sy so thAm dd ndp theo bién lai thu tién s6 0010665 quyén
s6 0214 ngay 05/01/2019, Chi cuc Thi hanh an dan sy huyén D, tinh Binh Phudc
hoan tra lai cho ba V& Thi Diéu H sd tién con du 13 626.875 dong (Sau trim hai
muoi sau ngan tam trim bay muoi lam dong).

3. An phi déan sy phc tham va chi phi t6 tung tai cap phiic tham:

- An phi dan sy phic tham: Nguyén don ba V4 Thi Diéu H khong phai
chiu an phi dan sy phuc tham. Chi cuc Thi hanh 4n dan su huyén D, tinh Binh
Phudc hoan tra lai cho ba H sd tién 300.000 dong (Ba trim ngan dong) tam tng
an phi dan sy phtc thAm d3 ndp theo bién lai thu tién s6 0011315 quyén sb 0227
ngay 18/12/20109.

- Chi phi t6 tung tai cAp phuc tham: Ba Nguyén Thi T c6 nghia vy thanh
toan lai cho ba Vo Thi Di¢u H chi phi trung cau giam dinh chir ky, chir viét véi
s tién 13 6.600.000 dong (Sau triéu sau trim ngan dong).

Trong truong hop bdn dn dwge thi hanh theo Diéu 2 Ludt Thi hanh an
dan su thi nguwoi dwoc thi hanh an, ngwoi phdi thi hanh an dan sy c6 quyén thoa
thugn thi hanh &n; quyén yéu cau thi hanh an, tw nguyén thi hanh an hogc bj
cwong ché thi hanh an theo quy dinh tai cac diéu 6, 7 va 9 Ludt Thi hanh an dan
sw; thoi hiu thi hanh dan dwoc thuc hién theo quy dinh tai Piéu 30 Ludt Thi
hanh an dan su.

Bin dn phiic thim cé higu lywc phdp ludt ké tiv ngay tuyén dn./.

Noi nhén: TM. HQI PONG XET XU PHUC THAM
- VKSND tinh Binh Phutc; THAM PHAN - CHU TQA PHIEN TOA
P TAND huyend; (Ba ky va déng diu)

- Chi cuc THADS huyén b;

- Cac duong su; ~ N .

- Luu: HSVA, Té HCTP, Toa DS. Vii Hoang Linh



