TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH Poc lap - Tw do - Hanh phuc

Ban 4n s6: 05/2018/KDTM-PT
Ngay 08 - 02 - 2018.
V/v “Tranh chap hop dong
hop tac kinh doanh”

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH
- Thanh phan Hpi dong xét xvr phiic thdm gom co:
Tham phdn - Chii toa phién toa: Ong Phan Puc Phuong;
Cdc Thiam phdn: Ong Nguyén Hitu Ba;
Ong Nguyén Vin Minh.

, - Thw ky phién t0a: Ba Nguyén Thi My Dung-Thu ky Toa an nhan dan
cap cao tai Thanh pho H6 Chi Minh.

- Pgi dién Vign Kiém sdt nhin din cap cao tai Thanh phé Ho Chi
Minh tham gia phién toa: Ba Nguyén Thi Mai-Kiém sat vién.

Ngay 08 thang 02 nim 2018, tai try s Toa an nhan dan cép cao tai
Thanh phd HO Chi Minh, xét xir phuc thim cong khai vu an thu Iy sb:
09/2017TLPT-KDTM ngay 2 thang 3 nim 2017 vé “Tranh chap hop dong
hop tac kinh doanh". Do ban 4an kinh doanh thwong mai so tham s6
404/2016/KDTM-ST ngay 25 thang 4 nam 2016 cua Toa an nhan nhan dan
Thanh phd H6 Chi Minh bi khang co.

Theo Quyét dinh dua vu an ra xét xtr phuc thim sb: 355/2017/QDPT-
KDTM ngay 06 thang 6 nam 2017, gitta cac duong su:

Nguyén don: Cong ty TNHH Mot thanh vién Tong Cong ty TS.
Pia chi: S6 3 duong 3/2, phuong 11, quan 10, Thanh phd H6 Chi Minh.
Nguoi dai dién theo Gy quyén ctia nguyén don: Ong Lé B4 P (c6 mit).

Cu tra tai: S6 67 khu dan cu TTT, phuong QT, quan GV, Thanh phd Ho6
Chi Minh (theo van ban uy quyén ngay 03/01/2014).

Bi don:
1. Congty TNHH TP,

Pja chi: Phong 303, s6 5 duong NS, phuong BN, Quan 1, Thanh phé Ho
Chi Minh.

Nguoi dai dién theo phap luat: Ong Truong Coéng H (c6 mit).
2. Ong Truong Coéng H (c6 mit).

~ Cu trl tai: Phong 303, s6 5 dudng NS, phuong BN, Quén 1, Thanh pho
Ho Chi Minh.



Nguoi bao vé quyén va lot ich hop phap cta bi don: Luét su Thai Duc L,
thudc Poan Luat su Thanh pho H6 Chi Minh (c6 mat).

Ngudi cé6 quyén loi nghia vu lién quan:
1. Ba NLQ1, sinh nim 1971 (ving mit).

~ Cu trt tai: Phong 303, s6 5 dudng NS, phuong BN, Quan 1, Thanh pho
Ho Chi Minh.

Nguoi dai dién theo ty quyén: Ong Truong Coéng H (c6 mait).

~ Cu trt tai: Phong 303, s6 5 dudng NS, phuong BN, Quan 1, Thanh pho
HO Chi Minh (theo van ban uy quyén ngay 22/6/2017).

2. NLQ2 (vang mit).

bia chi: House # B217/26 Achimota-Accra Ghana. P.O Box AT250
Achimota Market Achimota-Accra Ghana.
Nguwoi khang céo:

1. Nguyén don: Cong ty TNHH Mot thanh vién Tong Cong ty TS.
2. Bi don: Cong ty TNHH TP va 6ng Truong Coéng H.

NOI DUNG VU AN:

- Nguyén don, Céng ty TNHH Mot thanh vién Téng Céng ty TS trinh
bay:

Cong ty TNHH Mot thanh vién Tong Cong ty TS (viét tat 1a Cong ty TS)
va Cong ty TNHH TP (viét tat 1a Cong ty TP) c6 ky két Hop dong hop tac kinh
doanh s6 19/TS-HT ngay 25/3/2009, véi noi dung: Cong ty TP c6 trach nhiém
bao tiéu hang hda, 1am toan bo thu tuc nhap khau tai nudc ngoai (Ghana hoic
Togo), chiu trach nhiém theo ddi tién d6 giao nhan hang, bao quan hang, dam
bao tiéu thu hét hang va thanh toan tién hang theo dung thoi gian quy dinh trong
hop d6ng ngoai thuong; chiu trach nhiém tra 14i vay ngan hang phét sinh tir ngay
giao hang héa dugc xuat di cho dén ngay Cong ty TS nhan duoc tién thanh toan
vao tai khoan. Bé dam bao nghia vu thanh toan cua Céng ty TP, 6ng H cam két
bao 1&nh cho Cdng ty TP va ddng y giao cho Cong ty TS tai san thuéc quyén so
hitu ctia minh 13 can ho theo Gidy chung nhan quyén str dung dat va quyén so
hitu nha &, dia chi s6 5 (phong 303 tang 4) duong NS, phuong BN, Quan 1,
Thanh phd H6 Chi Minh.

Thuc hién hop dong néu trén, Cong ty TS da tng von xuat khau la
272.368,35USD va giao hang cho Cong ty TP theo chi tiét cac To khai hang hoa
xuat khau s6 11285/XK/KD ngay 13/10/2009; sé 8980/XK/KD/C021 ngay
24/8/2009; s6 7673/XK/KD ngay 24/7/2009 va s6 6439/XK/KD ngay
10/6/2009. Ngoai ra, Cong ty TS con giao hang truc tiép cho dng H theo bién
ban giao nhan ngay 28/4/2010 tai kho PQ, dudng PVH, khu phd 5, Quén 12,
Thanh phé H6 Chi Minh.

Can cu bién ban x&c nhan coéng ng ngay 16/12/2010; ngay 09/02/2012,;
Bang d4i chiéu cong no ngay 15/12/2010 va ngay 09/02/2012 gitta Cong ty TS

véi Cong ty TP va dng H, cac bén da thdng nhat khoan no nhu sau: S tién ng
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g6c 1a 97.695,81USD (Cong ty TS da dau tu 272.672,54USD, Cong ty TP da
thanh toan 1a 174.672,54USD). Sé tién no lii tinh dén ngay 31/01/2012 la:
1.301.868.369 dong, chénh léch 14i vay 1a: 85.454.156 d¢éng. Nhu vay, tinh dén
ngay 21/4/2016, Cong ty TP va 6ng H con ng Cong ty TS la 5.515.608.449
dong, gom no goc 97.695,81USD x 21.838 dong/USD = 2.133.481.098 dong; no
1ai vay chénh léch 85.454.156 dong: no ldi vay theo ai suat qua han tinh dén
ngdy 09/02/2012 1a 1.301.868.369 ddng; ldi cham thanh toan sé tién tur
09/02/2012 dén ngay 20/4/2016 (lam tron 50 thang) x 1.87%/thang =
1.994.804.826 dong.

Vi vdy, Cong ty TS yéu cau Cong ty TP va 6ng H c6 nghia vu lién d6i
tra mot 1an 5.515.608.449 dong. Pong thoi, yéu cau xur 1y tai san do 6ng H bao
lanh cho Céng ty TP 1a quyén s& hitu can ho tai s6 5 (Phong 303 ting 4) dudng
NS, phuong BN, Quan 1, Thanh phd Ho Chi Minh dé thanh toan nghia vu tra
no.

- Bi don, Cong ty TNHH TP va 6ng Truwong Céng H thong nhdt trinh
bay:

Giira Cong ty TP va Cong ty TS c6 ky két hop dong hop tac kinh doanh
s6 19/TS-HT ngay 25/3/2009 nhu nguyén don trinh bay 1a ding. Tai Diéu 2 cia
hop dong c6 ndi dung COng ty TP chiu trach nhiém cing Cong ty TS tim kiém
d6i tac trong va ngoai nudc co kha ning cung cip, tiéu thy hang hoéa va lap
phuong an kinh doanh, nhu cau von dé cung thuc hién theo tung giai doan cu
thé. Thyuc hién thoa thuan nay, Cong ty TP da tim kiém dugc doi tac 1a NLQ2
(viét tit 1a NLQ2) dé mua ban hang héa may mic véi Cong ty TS va ngay
19/3/2009, Cong ty TS va NLQ2 di ky hop dong ngoai thuong sé 18/TS-EX.
Cong ty TP chi chiu trach nhiém theo ddi tién d6 giao nhan hang, bao quan
hang, dam bao tiéu thy hét hang va hién nay Cong ty TP van dang thuc hién viéc
nay.

Theo quy dinh tai Piéu 5 ctia hop dong sé 19/TS-HT thi 6ng H ding tai
san hop phap ctia minh dé bao lanh cho Cong ty TP vé kha ning thanh toan tién
hang cho NLQ2, nhung khi thyc hién da khong lam theo thdéa thudn nay, vi
Cong ty TS da clr nhan vién truc tiép tham gia ban hang, kiém tra giam sét tai
chinh va s6 lugng hang héa trong sudt qua trinh hop tac. Do dé, viéc bao lanh
chuyén thanh viéc giao tai san lam tin. Cac bén cling khong thuc hién thu tuc
cong chung va ding ky giao dich bao dam nhu quy dinh tai Piéu 5.1 cta hop
ddng mic di 6ng H da giao gidy to nha cho dai dién Cong ty TS.

Thuc té, Cong ty TP khong nhan hang tir Cong ty TS, ngoal 16 hang may
mic theo bién ban ngay 28/4/2010 c¢6 ndi dung dé tiéu thy hang ton cua Cong ty
TS, khong phai hang hoa mua ban giira hai bén. Cong ty TP ciling khong thanh
toan tién ban hang cho Cong ty TS, viéc thanh toan 174.672,54USD la do NLQ?2
thuc hién theo hop ddng gitra Cong ty TS va NLQ2 nén Cong ty TP khdng lién
quan dén sb tién trén.

Ong H xac nhan da ky vao Bién ban hop ngay 16/12/2010; Bang cén d6i
cong no tién hang may mic xuat khau gitra Cong ty TS va Cong ty TP tinh den
ngay 15/12/2010; Bién ban hop ngay 09/02/2012 va Bang d6i chiéu cong no tién
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hang may mic ngay 09/02/2012 nhung day chi 1a viéc xdc minh coéng ng ton
dong gitra NLQ2 va Cong ty TS, khong phai la nghia vu ctia Cong ty TP.

Do d6 Cong ty TP va 6ng H khong dong ¥ véi yéu cau khoi kién cua
Congty TS.

- Nguoi ¢6 quyén loi, nghia vu lién quan, ba NLQ1 do éng Truong Cong
H trinh bay: Viéc 6ng H thé chip can ho sé 5 (Phong 303 tang 4) dudng NS,
Phuong BN, Quan 1, Thanh phd H6 Chi Minh dé bao 1anh cho Cong ty TP thi
NLQ1 khéng biét. D& nghi Toa an giai quyét theo quy dinh cua phap luit.

Tai bin dn so tham s6 404/2016/TLST-KDTM ngay 24/5/2016 ciia Toa
an nhdn dian Thanh pho Ho Chi Minh quyét dinh:

Can ctr diém m khoan 3 Diéu 29; khoan 3 Diéu 33; diém a, khoan 1, 2
Piéu 34; diém a khoan 1 Piéu 35 Bo luat T4 tung dan sy 2004 (d3 stra doi bd
sung nam 2011); Diéu 306 Luat Thuong mai nam 2005; Phap 1énh An phi, 1€ phi
Toa an; Diéu 26 Luat Thi hanh an dan su; khoan 1 phﬁn 3 Thong tu Lién tich s6
01/TTLT ngay 19/6/1997, tuyén xir chap nhan mot phan yéu cu cua Cong ty
TNHH M5t thanh vién Tong Cong ty TS

1. Bugc Cong ty TNHH TP va 6ng Truong Cong H phai lién déi tra cho
Cong ty TNHH Mot thanh vién Tong Cong ty TS so tién 3.552.368.940 dong
(gom ng goc 97.695,31USD tuong duong 2.133.481.098 déng + 85.454.156
dong tién tién 1ai vay chénh léch + 1.333.425.686 dong tién 13i cham tra) ngay
khi an c6 hi€u luc phap luat.

Thi hanh tai co quan thi hanh 4n dan su c6 tham quyén.

2. Khong chap nhan yéu cau ciia Cong ty TNHH Mot thanh vién Tong
TS yéu cau Cong ty TP va ong Truong Cong H lién doi trd so tién 1ai cham
thanh toan 1.963.247.509 dong.

3. Khong chap nhin yéu cau phat mii quyén sé hitu cin ho sb 5 (Phong
303 tang 4) duong NS, Phuong BN, Quén 1, Thanh pho H6 Chi Minh dé can trir
mdt phan tién no cia Cong ty TNHH Mot thanh vién Tong Cong ty TS.

Ngoai ra, ban an so tham con quyét dinh vé &n phi va quyén khang céo
theo quy dinh cta phap luat.

Ngay 05/5/2016, Cong ty TS khang cédo mot phan ban 4n, dé nghi xem
x€t lai tién 131 d€ budc Cong ty TP va dng H phai lién don trd 13i qua han la
1.301.868.369 dong.

Ngay 09/5/2016, Cong ty TP va 6ng H khang céo, yéu cau Toa an sira
ban an va tuyén bac don khai kién ctia nguyén don.

Tai phién toa phuc thém Cong ty TS xac nhan cé cu can by sang Ghana
dé theo ddi, don déc, thu tién ban hang theo dung Hop dong s 19/TS-HT ngay
25/3/2009. Giira Cong ty TS va NLQ2 co6 ky két Hop dong ngoai thuong so
18/TS-EX ngay 19/3/2009 nhung thuc chat ddy 1a hop dong gitta Cong ty TS
véi Cong ty TP. Cong ty TS khong ban hang cho NLQ2. Gitra Cong ty TS va
NLQ2 khong c6 van ban xac nhén s tién chua tra, sb hang ton chua tiéu thy tai
Chéu Phi. Thyc té, Cong ty TP c6 thanh toan cho Céng ty TS 174.672,54USD
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théng qua tai khoan cua NLQ2. Vi vay, Cong ty TP va 6ng H phai co nghia vu
thanh toan s tién con thiéu theo xac nhan ng cia Cong ty TP. Do Toa an cap so
tham budc Cong ty TP tra l1ai qua han khong dung so vdi thoa than cua cac bén
nén dé nghi Toa an cip phuc tham budc Cong ty TP va 6ng H ¢ nghia vu thanh
toan thém 1.301.868.369 ddng. D& nghi Hoi dong xét xir khoéng chap nhén
khang cdo cua Cong ty TP va éng H.

Ong H trinh bay c6 ky xac nhan khoan no véi Cong ty TS. Tuy nhién, d6
1a viéc xac nhan ng thay cho NLQ2. Hop ddng sé 18/TS-EX ngay 19/3/2009
gitta Cong ty TS va NLQ2 nén Coéng ty TP khong c6 nghia vu thanh toan cho
Congty TS.

Nguoi bao vé quyén va nghia vu hop phép cua bi don trinh bay: Hop
dong sé 18/TS-EX ngay 19/3/2009 gitta Cong ty TS va NLQ2, Coéng ty TP
khong lién quan dén viéc mua ban giira hai cong ty trén. Giira Cong ty TS va
Cong ty TP khong c6 hop déng mua ban hang hoa. Cong ty TP khong dat hang
dé Cong ty TS ban hang cho NLQ2 theo Hop dong s6 18/TS-EX, ciing khong
nhan hang cua Cong ty TS va khong thanh toan tién cho Cong ty TS. Viéc xac
nhan ng vdi Cong ty TS khong cé gié tri vi Cong ty TP khong c6 tu cach phap
Iy ma chi nham muc dich dé can bd Cong ty TS lap thu tuc thanh toan véi
NLQ?2. Viéc chi 6ng H ky bao lanh d6i véi can ho sd 303, tang 4, tai s6 5 duong
NS, phuong BN, Quan 1, Thanh phé Ho Chi Minh 1a khong c6 gia tri phap 1y vi
day 1a tai san thudc so hitu ciia dng H va NLQ1 nhung NLQ1 khéng c6 ¥ kién,
hop dong cling khong dugc cong ching chimg nhan nén viéc bao linh khong
hop phép, do vay dé nghi Toa 4n sira ban an so tham, bac yéu cau cua Cong ty
TS.

Vién Kiém sat nhan dan cp cao tai Thanh phé HO6 Chi Minh c6 y kién:
Ngay 19/3/2009, Cong ty TS va NLQ2 ky két Hop dong kinh doanh s6 18/TS-
EX. Ngay 25/3/2009, Cong ty TS va Coéng ty TP ky két hop dong hop tac kinh
doanh s6 19/TS-HT. Gitra 3 bén khong co thoa thuén nao vé viée Cong ty TP
xac nhan ng, thanh toan thay cho NLQ2. Can ctr hop dong s6 18/TS-EX va thyc
té thi NLQ2 1a nguoi mua hang hoa va truc tlep thanh todn cho Cong ty TS,
khong phai 1a Cong ty TP. Tai phién toa phuc tham, Cong ty TS cho riang thuc
chat 13 hop dong mua ban giita Cong ty TS vaéi Cong ty TP nhung khong c6 cin
ctr chung minh. Cac bén chua c6 van ban xac nhan khodn ng chua thanh toan,
hang con ton theo Hop dong so 18/TS-EX. Cép so tham chua xem xét day du
ndi dung ctia hop dong s6 18/TS-EX va hop dong s6 19/TS-HT, chua thu thap
day du cac chimg cu lién quan dén nghia vu thanh toan cia NLQ2 nhung da
budc Cong ty TP va Ong H thanh toan khoan ng cia NLQ2 déi véi Cong ty TS
1a chua du can ct. Thiéu sot trén khong thé khac phuc duoc tai phién toa phuc
tham. Vi vy, dé nghi Hoi ddng xét xtr hity ban an so thim dé giai quyét lai theo
thu tuc chung.

NHAN PINH CUA TOA AN
Sau khi nghién ciru cdc tai liéu, chitng civ c6 trong hé so vu dan dwoc
tham tra tai phién toa, can cw két qua tranh lugn va y kién cua dai dién Vién
Kiém sdt nhén dan cdp cao tai Thanh phé Hé Chi Minh, Héi dong xét xir nhdn
dinh:
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[1] V& quan hé phap luat tranh chap: Tranh chép giita cac duong su xuét
phat tir hgp dong hop tac kinh doanh s6 19/TS-HT ngay 25/3/2009 giita Cong ty
TS va Cong ty TP. Do ngudi c6 quyén loi va nghia vu lién quan 1a NLQ2 ¢6 tru
s& tai House # B217/26 Achimota-Accra Ghana. P.O Box AT 250 Achimota
Market Achimota-Accra Ghana. Vi vy, Toa 4n nhan dan Thanh phé Ho6 Chi
Minh thy Iy va giai quyét 13 dung quy dinh tai Diéu 29, 33 Bo luat TH tung dan
su, dugc stra d6i bo sung nim 2011.

Toa 4n dd ban hanh Thong bao bd sung vé viéc thu 1y vu an dé xét xu
phuc tham sé: 01/TBTLBS-TA ngay 26/10/2017, trong d6 an dinh thoi gian, dia
diém xét xir vu an theo quy dinh tai Diéu 476 Bo luat Té tung dan sy va da gui
cho NLQ2 hop phap nhung dén ngay xét xtr, NLQ2 van khong c6 mit. Vi vay,
can cir diém b khoan 2 Piéu 227 Bo luat T tung dan su, Toa an xét xir vang mat
NLQ2.

[2] Cbng ty TS cho rang: Tai muc 2 Hop ddng kinh doanh sb 18/TS-EX
ngay 19/3/2009 gitra Cong ty TS voi NLQ2 quy dinh: NLQ2 c6 nghia vy thanh
toan bang d6 la My gia tri hoa don cua mdi 16 hang theo hinh thitc TTR thong
qua ngan hang cta ngudi xuat khau trong thoi han 90 ngay ké tir ngdy giao
hang. Cong ty TP va Cong ty TS co ky két hop dong s6 19/TS-HT, tai khoan 1.2
Piéu I, khoan 2.2 Piéu II thi Cong ty TP ¢6 nghia vu thanh toan tién hang quy
dinh tai hop dong so 18/TS-EX ngay 19/3/2009 gitra Cong ty TS vaoi NLQ2.
Nhu vay, Cong ty TP ¢6 trach nhiém thanh toan tién hang ma NLQ2 phai thanh
toan cho Cong ty TS. Tuy nhién, Cong ty TP va dng H khong dong ¥y yéu cau
khoi kién ctia Cong ty TS va cho ring viéc ky két va thuc hién hop dong giita
cong ty TS voi NLQ2 khong lién quan dén Cong ty TP. Cong ty TP chi c6 trach
nhiém don ddc, theo ddi viée thuc hién hop dong, con viée thanh toan do céac
bén thuc hién.

[3] Xét trinh bay cla cac bén thiy ring:

Ngay 19/3/2009, Cong ty TS va NLQ2 ky két hop dong kinh doanh sb
18/TS-EX, ¢6 noi dung: Cong ty TS ban cho NLQ2 quan 4o may sin san xuat
tai Viét Nam, chi tiét cac loai, kich c&, sb luong va don gid theo phu luc riéng
biét dugc xac nhan cua hai bén. NLQ2 c6 trach nhiém thanh toan cho Cong ty
TS 100% bang USD gia tri hoa don ctia mdi 16 hang theo hinh thirc TTR thong
qua Ngan hang Nong nghiép va Phat trién nong thon Viét Nam-Chi nhanh Nam
Sai Gon, theo tai khoan s6: 6160-201.004.643, Swif Code: VBAAVNVX 808,
thoi han thanh toan trong thoi han 90 ngay ké tir ngdy giao hang.

Ngay 25/3/2009, Cong ty TS va Cong ty TP ky két hop dong hop tac
kinh doanh sé 19/TS-KH, c¢6 ndi dung: Céac bén thoa thuin hop tac kinh doanh
xuat khau, nhap khau hang héa vao thi truong cac nude Tay phi: Ghana, Togo.
Tai khoan 2.1 Bleu I cua hop dong quy dinh: "Céng ty TS chiu trach nhiém ky
hop dong ngoai, t6 chirc san xudt, thu mua hang may mic tai Viét Nam cin ct
vao mau ma, so lugng theo don dat hang ciia Cong ty TNHH TP". Tai khoan 1.2
Piéu I quy dinh: "Cong ty TP chiu trach nhiém lam thi tuc chuyén tién ban hang
vé tai khoan ctia COng ty TS theo dang quy dinh phép luat". Tai khoan 2.2 Piéu
1T ciia hop dong quy dinh COng ty TP c6 trach nhiém va nghia vy: “Chiu trach
nhiém theo ddi tién d6 giao nhan hang, bao quan hang, bao dam tiéu thu hét

6



hang va thanh toan tién hang theo ding thoi gian quy dinh gitra Cong ty TS
BQP va NLQ2,. Ltd”. Tai Piéu III cia hop dong quy dinh: "Loi nhuan trudc
thué cta Cong ty TS la chénh I¢ch giita gia mua cta hop dong ndi va gia ban
trén hop dong ngoai (dugc hai bén nhat tri thoa thuan). Lai xuit ndy bao dam
khong nho hon 4% tong gia tri tién ma phia Cong ty TS dé chi phi cho 16 hang.
Loi nhuan cia Cong ty TNHH TP 1a 13i xuit do NLQ2 khi ban hang nhap tir
Cong ty TS tai thj truong Ghana, Togo". Tai khoan 5.1 Piéu V ¢ ndi dung: Ong
H cam két sir dung tai san hop phap ctia minh dé bao dam tai chinh cho Céng ty
TP, kha ning thanh toan tién hang cho NLQ2.

Déi chiéu cac thoa thuan néu trén, cd cin cit xac dinh Cong ty TP ¢6
nghia vy thanh toan s tién ma NLQ2 chwa thanh toan cho Céng ty TS. Tuy
nhién, hd so vu 4n ciing nhu tai phién toa, Cong ty TS khong chimg minh dugce
NLQ2 con ng bao nhiéu tién va theo 16 hang nao? khong cung cip dugc vin ban
x4c nhan no cia NLQ2 ddi véi Cong ty TS. Viéc ng H dai dién Cong ty TP xac
nhan cac khoan no cia NLQ2 nhung khong duoc NLQ2 iy quyén nén khong
phu hop quy dinh phap luat.

Ngoai ra, khoan 1.2 Diéu I hgp dong hop tac kinh doanh s6 19/TS-KH
quy dinh: "Cong ty TP chiu trach nhiém 1am thu tuc chuyén tién ban hang vé tai
khoan cua Cong ty TS theo ding quy dinh phap luat". Do 1a hop dong giita
Cong ty TS voi NLQ2 nén nghia vy thanh toan thudc vé NLQ2, khong phai 1a
nghia vu ctia Cong ty TP. Cong ty TP chi c6 nghia vu theo ddi, don doc NLQ2
thanh toan tién da ban hang cho Coéng ty TS theo thoa thudn cua cac bén, chu
khong bao gom toan b gia tri hang da xuat cho NLQ2.

HO so vu 4n thé hién con tdn hang hoéa tai Ghana, cu thé: Theo bién ban
kiém tra hang ton ngay 11/4/2010, c6 xac nhan cua ong Trinh Hong Van (1 can
bd ctia Cong ty TS duoc cir theo ddi va thuc hién hop dong) va ba ABIGALL
PEPRAM (bt luc 94), Céng ty TS ciing khong xuit trinh duoc ching cir xac
nhan di tiéu thu hét hang hoa tai Ghana va Togo. Tai khoan 2.2 Piéu II quy
dinh: Cong ty TP cung chiu trach tai chinh voi Cong ty TS néu xay ra that thoat
vbn va cac van dé phat sinh khac lién quan ngoai hop dong. Khoan 5.1 Piéu V
quy dinh: Cong ty TP chia sé rui ro voi Cong ty TS (néu cd) trong sudt qua trinh
hop tac kinh doanh. Nhu vy, theo trinh bay cua Cong ty TP thi mot phan hang
hoa t6n kho 1a do Cong ty TS giao hang khong dtng chung loai, diéu nay phu
hop v6i Bién ban kiém tra lai hang héa ngay 01/9/2009, c6 noi dung: Giao nham
720 chiéc 40 nam khong cd, khong tay (18 ra phai 12 40 nam c6 cb, c6 tay); bién
ban ban kiém tra lai hang hoéa ngay 27/8/2009, c6 ndi dung: Giao nham 720
chiéc 40 nam c6 ¢6, c6 tay (1& ra 13 640 bo ddm tré em nit); bién ban lam viéc
ngay 29/12/2009, c¢6 nodi dung: Chénh léch theo sd sach thiéu 1 bao (1.200
chiéc). Tét ca cac bién ban trén déu c6 xac nhin ctia 6ng Trinh Hong Van, can
bd cua Cong ty TS (cac but luc 95- -97). bay la 16i ctia Cong ty TS trong viéc
giao hang khong dung ching loai dan dén ton kho nén duoc coi 1 rii ro vé tai
chinh va ca hai bén phai cung chiu trach nhiém. Cép so tham chua xac dinh s6
lugng hang giao khong ding chung, tri gia tung loai mat hang la bao nhiéu
nhung lai bugc Cong ty TP chiu trach nhiém thanh toan 1a chura chinh xac.



Nhitng ndi dung trén chwa duoc thu thap day du ma tai cip phiic thim
khong thé khac phuc dugc. Viéc Toa an cap so tham chi cin ctr van ban xéc
nhén ng ciia Cong ty TP va dng H ma chua thu thap day du cac chung ct lién
quan, chua xem xét day du cac diéu khoan cua Hop dong kinh doanh sé 18/TS-
EX ngay 19/3/2009 giita Cong ty TS v6i NLQ2 va hop dong sé 19/TS-KH ngay
25/3/2009 gitta Cong ty TS vdi Cong ty TP nhung lai budoec Cong ty TP va 6ng H
c6 nghia vu lién déi thanh toan cho Cong ty TS 1a chua c6 cin cr viing chic. Vi
vay, Ho1 dong xét xur chap nh4n noi dung trinh bay cua Kiém sat vién, hity ban
an so tham dé giai quyét lai theo thu tuc chung.

An phi so tham s& dugc giai quyét khi Toa an cap so tham giai quyét lai.

Cac duong su khong phai chiu 4n phi phiic thim va duoc hoan lai tam
ung an phi theo quy dinh phép luat.

Vi cac lé trén,
QUYET PINH:
Can ctr khoan 3 Piéu 308 cua Bo luat T6 tung dan su,

1. Chap nhan mot phan khang cdo ciia Cong ty TNHH TP va ong
Truong Cong H.

2. Hiy ban an kinh doanh thuong mai so' tham s6 404/2016/KDTM-ST
ngay 25/4/2016 cua Toa an nhan dan Thanh ph6 H6 Chi Minh. Giao ho so vu an
cho Toa 4n nhan dan Thanh phé H6 Chi Minh xét xur lai theo thu tuc chung.

3. An phi:

- An phi so tham s& duoc giai quyét khi Toa 4n nhan dan Thanh phé Ho
Chi Minh xét x1r lai theo thu tuc so tham.

- An phi phtc thim: Coéng ty TNHH Mot thanh vién Téng Cong ty TS,
Cong ty TNHH TP va 6ng Truong Coéng H khong phai chiu 4n phi phic thim va
duoc hoan lai tién tam ung da nop theo céac bién lai thu lan luoc 13 s6 02878
ngay 31/5/2016 (do 6ng Pong ndp); sé 02885 va sb 02886 ngay 01/6/2016 (do
6ng H nop) ctiia Cuc Thi hanh 4n dan sy Thanh phd HO6 Chi Minh.

Ban an c6 hiéu luc phap luat ké tir ngay tuyén an (ngay 08/02/2018)./.

TM. HQI PONG XET XU PHUC THAM
Noi nhan: THAM PHAN - CHU TQA PHIEN TOA
- TANDTC;
- VKSND cép cao tai TP.HCM;
- TAND thanh phé HCM;
- Vién KSND TP. HCM;
- Cuc THADS thanh phé HCM:;
- Cac duong su (5);

- Luu VP (3) HS (2) 5B (An 09) Phan Pirc Phuong



