TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Poc lap - Tw do - Hanh phiic

Ban an sb: 994/2024/DS-PT
Ngay: 06/12/2024

V/v: Tranh chip hop déng mua
ban cin ho va tranh chip bodi
thudng thiét hai ngoai hop dong.

NHAN DANH
NUGC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

Thanh phan Hpi dong xét xir phiic thdm gom cé:
Tham phén - Chii toa phién toa: Ba Lé Thi Anh Minh
Cdc Thdam phdn: Ba Nguyén Thi Minh Phuong
Ba Lé Thi My Nhung

Thu ky phién toa: Ba Pham Thi Bich Luong — Thu ky Toa an nhan dan
Thanh phd H6 Chi Minh.

Pai dién Vién kiém sdt nhan dan Thanh pho Ho Chi Minh tham gia phién
tda: Ba Nguyén Thi Diém - Kiém sét vién.

Ngay 06/12/2024, tai tru s¢ Toa an nhan dan Thanh phé H6 Chi Minh xét
xtr phuc tham cong khai vy an dan su thy 1y s6 774/2024/DS-PT ngay 11 thang
10 nam 2024 vé viéc “Tranh chap hop déng mua ban cian ho va tranh chap boi
thuong thiét hai ngoai hop dong”; Do Ban an dan sy so tham sé 3184/2024/DS-
ST ngay 17/7/2024 cta Toa an nhan dan Thanh phé Thii Pirc, Thanh phdé HO Chi
Minh bi khang céo; Theo Quyét dinh dua vu 4n ra xét xtr s6 5601/2024/QD-PT
ngay 22/10/2024 va Quyét dinh hodn phién toa so 16819/2024/QD-PT ngay
12/11/2024 ctia Toda 4n nhan dan Thanh phd HO Chi Minh giita cac duong su:

- Nguyén don: Ba Nguyén Pham Kim N, sinh nim: 1985

Pia chi: S6 E, Puong C (N), Khu phd C, phuong B, thanh phd T, Thanh
phd H6 Chi Minh (C6 mit).

Nguoi dai dién hop phap cua nguyén don:

1. Ba Pham Thi P, sinh nim 1962; Dia chi: S6 E Puong C (N), Khu phé C,
phuong B, thanh ph T, Thanh phé H6 Chi Minh, 1a Nguoi dai dién theo uy
quyén theo Gidy uy quyén lap ngay 14/01/2023 tai Vian phong C (C6 mit);



2. Ba Duong Thi Hong T, sinh nim 1993; Pia chi: B L, Phuong V, Quan
C, Thanh phd H6 Chi Minh, 1a ngudi dai dién theo iy quyén theo Gidy uy quyén
1ap ngay 09/11/2024 tai Van phong C1 (C6 mat).

- Bi don:
1. Cong ty C6 phan Q
Dia chi try s6: Puong N, T A, phuong T, thanh phé P, tinh Gia Lai.

Pia chi van phong: S6 H, Puong V, Phuong F, Quan C, Thanh phd Ho Chi
Minh.

Nguoi dai dién hop phap: Ong Lé Vin M, sinh nim 1964; Dia chi: S6 G
Puong A, Phuong A, Quén A, Thanh phdé H6 Chi Minh, 1a ngudi dai dién theo
iy quyén theo Gidy ty quyén s6 0106/QCGL 1ap ngay 01/6/2022 (C6 mit).

2.B2
Dia chi: S6 D duong N, phuong N, quan B, Thanh phé Ha No1.

Ngudi dai dién hop phap: Ong Pham Xuan D - Dia chi lién lac: S6 D N,
phuong N, quan B, Thanh phé Ha Noi, 1a Nguoi dai dién theo ty quyén theo
Gidy uy quyén s6 772/UQ-PLVN ngay 16/7/2024 (Ving mat).

- Ngwoi khang cdo: Nguyén don ba Nguyén Pham Kim N.
NOI DUNG VU AN:

Nguyén don ba Nguyén Pham Kim N trinh bay:

Ngay 09/12/2016, ba N va Cong ty Co phan Q (tir day goi la “Cong ty”) ky
két Hop déng mua ban can ho chung cu ddi vé6i can hd M thude Dy 4n chung cu
C ¢6 tong gia tri mua ban 1 1.944.735.100 ddng; cac bén thoa thuan ba N thanh
toan tién mua ban cin ho thanh 04 dot, dot 1 13 30% tong gia tri hop dong tuong
duong 583.420.500 dong ngay tai thoi diém ky két Hop dong, dot 2 1a 40% tong
gia tri hop dong twong dwong 777.984.000 dong trong vong 07 ngay ké tir ngay
ky két Hop dong, dot 3 1a 25% tong gia tri hop ddng + 2% phi bao tri trong vong
10 ngay ké tir ngay nhan thong bao ban giao cin ho, dot 4 1a 5 % tong gia tri hop
dong khi c6 thong bao ban giao Gidy ching nhan. Qua trinh thanh toan, dot 1 ba
N d3 thanh toan ngay ngay ky Hop dong va da thanh toan du, dot 2 va dot 3 do V
chiu trach nhiém thanh toan cho Cong ty theo Hop dong hop tac ba bén duoc ky
két ngay 30/12/2016 giita ba N - Cong ty va V — day ciing 1a chinh sach thanh
toan do Cong ty P va gidi thiéu cho ba N tai thoi diém chao moi du 4n. Viéc vay
tién ctia V nham thanh toan tién mua cin ho néu trén vao dot 2, dot 3 di duoc ba
N tit toan, hoan thanh nghia vy tra ng vay cho V. Céc tai liéu, van ban thé hién ba
N da hoan thanh nghia vu tra ng vay cho V hién Cong ty dang luu gitt theo Bién
nhan ho so ngay 24/10/2018 giita ba N va Cong ty; dot 4 ba N chua thanh toan vi
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chua nhan duoc thong bao ciia Cong ty. Giita ba N va Cong ty con ky két vai
nhau 02 Phuy luc Hop déng mua ban can ho chung cu, 02 Bién ban thda thuan vao
cac ngay 08/12/2018 va 19/6/2019. Ba N nhan can hd A08-05 ngay 21/6/2019
mac du ngay ky Bién ban ban giao can hd 1a ngay 19/6/2019 vi tai ngay 19/6/2019
tht tuc ky Bién ban mit ca ngay, ngudi ky B ban ban giao cin hd va ngudi thuc
hién ban giao 1a khac nhau, 2 bén can sip xép thoi gian dé nhan cin ho. Ngay
19/6/2019, khi lam viéc voi Cong ty, Cong ty co6 thoa thuan miéng véi ba N la 06
thang ké tir thoi diém nhan nha thi Cong ty H thi tuc cap Gidy ching nhan. Tai
Piéu 5.2i ciia Hop dong mua ban cin ho chung cu gitra Cong ty va ba N ¢o noi
dung “Trong thoi han 50 ngay ké tir ngdy ban giao nha & cho bén Mua hoic ké tir
thoi diém Bén Mua hoan thanh nghia vu thanh toan theo quy dinh ciia Hop dong
Mua Bén, Bén Ban c¢6 trach nhiém thuc hién tha tuc dé nghi co quan Nha nudc co
tham quyén cap Gidy chung nhan cho Bén Mua”, ba N c6 dé nghi Cong ty cung
cap nhiing gidy to chimg minh Cong ty di tién hanh thu tuc cAp Gidy chimg nhan
nhung Cong ty khong tra 101, khong cung cip. Viée dé nghi duoc ba N thyc hién
bang hinh thirc nhan tin cho B6 phan chdm soc khach hang, van ban giri Ban quan
Iy chung cu, cac cudc hop véi Ban lién lac chung cu (thanh vién Bl lién lac
khong co dai dién ciia Cong ty C6 phan Q). Ngoai ra, Cong ty cham hoan thién
cac cong trinh co s ha tang; c6 cac vi pham 1a con duong nbi tir duong L dén Lo
A (noi c6 cin ho A) bi ngdp nude va 16i 16m, khu chung cu khong co cong vién,
ca phé, si€u thi, nha cong déng, phong tap G, khu vuc sinh hoat cho thiéu nhi, hd
boi khac véi mau gidi thiéu quang cdo dy an, 02 tang ham c6 mui hoi, thang may
nhan hiéu Mitsubishi Trung Qudc khong phai 14 KONE nhu Hop dong, ban 1& ctra
chinh can ho bi bong troc va dinh vit cua ban 1é ctra khong chat khién cho viéc
dong khit cira kho khan, thim my bi anh hudng nhung cong tic bao hanh bao tri
lau; cham tré trong viéc hoan thanh thi tuc cdp Gidy chimg nhan, khong ban giao
Ban vé ki thuat cta can hg, ban vé phong chdy chira chay cua chung cu va can ho
khién ba N khéng cho thué hodc ban dugc can ho. Tai thoi diém giao két hop
ddng, Cong ty C6 phan Q c6 chinh sach va cam két cho thué cin ho véi gia
600USD ddi véi loai cin ho ciia ba N (Thong bao sd 2016 ngay 16/9/2016 va tai
website cia Cong ty Co phan Q khoang thang 9/thang 12/2016). Do d6, ba N khoi
kién yéu cau Cong ty C6 phan Q phai tra cho ba N tong s6 tién ma tam tinh la
247.534.000 dong, bao gom tién 13i phat cham ban giao cin ho véi mirc 13i suat 1a
0,05%/ngay/tong sb tién ma ba N da thanh toan, cu thé tir ngay 15/2/2019 dén
ngay 04/5/2019 ba N di thanh toan cho Cong ty 1a 1.361.314.500 dong, tir ngay
04/5/2019 dén ngay 19/6/2019 ba N da thanh toan cho Cong ty 1a 1.882.989.000
dong; tién thiét hai do cham hoan thién cc cong trinh co s& ha tang tir ngay nhan
ban giao t6i ngay 22/9/2020 tam tinh 75.000.000 dong; boi thuong cho ba N thiét
hai do khong cho thué duogc cin ho tir ngay 19/6/2019 dén ngay 22/9/2020 (trong
d6 thang 9/2019 dén thang 12/2019 thi ba N c6 cho thué dugc) voi mic bdi
thuong = 600USD (1USD tuong dwong 22.000 dong) x 12 thang x 50% =
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79.200.000 dong, tir thang 1/2021 dén thang 1/2022 véi mirc boi thuong =
600USD (1USD tuong duong 22.500 ddng) x 12 thang x 50% - phi quan 1y chung
cu (700.000 ddng/thang) = 76.8.000 dong, tir thang 01/2022 dén thang 12/2022
(trong d6 c6 khoang thoi gian tir 21/02/2022 dén 15/6/2022 va 24/8/2022 dén
31/12/2022 14 ba N c6 cho thué dugc cin hd A) véi mic bdi thuong = 600USD
(1USD tuong duong 23.000 dong) x 04 thang x 50% = 28.200.000 dong. Toéng sd
tién ba N ghi tai Pon khai kién 13 s6 tién tam tinh; yéu ciu Cong ty tién hanh thi
tuc cdp Gidy chtng nhan quyén so hitu cin ho A08-05 cho ba N; ban giao cho ba
N céc gidy to lién quan dén cin ho A.

- Lién quan dén viéc mua ban cin ho giita ba N va Cong ty, lac 7gio 23phit
ngay 30/5/2019 tai website http://www.baophapluat.vn ctia B2 c6 bai bao cé tén
“Doi “quyén loi kép”, mot khach hang cua dy an De Capella Q c6 thé thiét hai
16n. No1 dung bai bdo sai su that, do d6 ba N khoi kién yéu cau Toa soan Bao
Phép luat Viét nam B2 va Cong ty C6 phan Q phai rit lai bai bao néu trén; xin 16i
ba N cong khai tai http://www.baophapluat.vn; cting bdi thudng cho ba N thiét hai
vé vat chat tam tinh 1a 50.000.000 dong, bdi thudng vé tinh than khong dudi mirc
t6i thiéu 14 20.000.000 dong.

- Ngay 21/5/2024, ba N stra d6i, bo sung yéu cau khéi kién, cu thé vé yéu
cau rut bai bao, xin 15i thi ba N chi yéu cau B2 thuc hién, khong yéu cau Cong ty
cung thuc hién; bd sung yéu cau khai kién 1a budc Cong ty ban giao cho ba N céac
van ban 1a Gidy chimg nhan quyén s& hiru cin ho, Ban v& cin ho A chung cu D
dia chi s6 A duong L, phuong A, thanh phd T, Thanh phdé HO Chi Minh, Hb so
thong sb k¥ thuat (dién, nudc) cua cin ho A, Bién ban nghiém thu can ho C va
toan bd cong trinh chung cu D dia chi s6 A dudng L, thanh phd T, Thanh phd Ho
Chi Minh.

Bi don, Céng ty Cé phan Q do 6ng Lé Vin M la nguoi dai dién theo iy
quyén trinh bay Cong ty CO phan Q ban giao cin ho A.08-05 cho ba Nguyén
Pham Kim N vao ngdy 19/6/2019. Tai thoi diém ban giao can ho, gitta Cong ty va
ba N c6 1ap Bién ban thoa thudn trong d6 c6 ghi nhan ndi dung “Tong sd tién 1ai
phat do chdm ban giao cin ho va sb tién bén A (cong ty) hd tro bén B (ba N) theo
thoa thuan 2 bén 1a 150.000.000 dong, bén A da thanh toan cho bén B sb tién
88.196.636 dong, sb tién con lai bén A phai thanh toan cho bén B 1a 61.803.364
dong. Thoi gian thanh toan 1a ngay khi ky bién ban théa thuan nay”. Nhu vay giira
Cong ty va ba N di c6 thoa thuan giai quyét khoan 14i chAm ban giao cin ho va ba
N da nhan du tién va cam két khong c6 bét ky tranh chap khiéu nai, khiéu kién gi
dbi v6i Cong ty lién quan dén viéc cham tré ban giao cin ho; do vay Cong ty
khong chap nhan yéu cau khoi kién lién quan dén cham ban giao cin ho. Cong ty
x4c nhan c6 cham hoan thién cic cong trinh co s& ha ting dy an vi nhiéu 1y do
khach quan 1am anh huéng dén viéc hoan tit. Tuy nhién tai hop dong hai bén
khong ghi nhan diéu khoan ché tai lién quan dén sy kién trén va thuc té Cong ty
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cling d4 hoan tat va dua vao str dung 6n dinh dén nay; do vay Cong ty khong dong
Vv yéu cau khoi kién vé boi thuong thiét hai do cham hoan chinh céc cong trinh co
so ha tang tinh tir ngay 19/6/2019 dén 22/9/2020 1a 75.00.000 ddng va thiét hai
75.000.000 dong. Ngay sau khi hoan tat viéc ban giao can ho, Cong ty ludn ¥
thirc sém thyc hién thu tuc xin cdp Gidy chimg nhan quyén sir dung dét cho khach
hang. Tuy nhién viéc nay con phai 1¢ thudc vao ¥ kién cia cac co quan Nha nudc
c6 tham quyén nhu S& Xay dung, S¢ T1.... Bén nay Cong ty da nhan dugc Thong
bao chdp nhan thyc hién thi tuc cip Gidy chimg nhan quyén sir dung ctia S¢ Tai
nguyén va Moi trudng Thanh phd T1 s 406/STNMT-QP ngay 15/01/2024 va
Cong ty da co thong bao s 80.1/2024/CV-QCG ngay 08/4/2024 gui dén cac
khach hang vé viéc nhan hd so xin dé nghi cip Gidy chung nhan tai Dy 4n D
trong do c6 ba N. Viéc B2 dang tin sy viéc vao ngay 30/5/2019 1a hoan toan
khach quan, ding sy that va day 1a thudc quyén va trach nhiém cia toa soan béo,
Cong ty khong co quyén va trach nhiém lién quan. Mit khac, noi dung bai bao
khong co thong tin hay ndi dung nao xic pham dén danh du, tai san ctia ba N nén
khong c6 co so chip nhan yéu cau khoi kién ctia ba N. V& yéu cau lién quan dén
viéc ban giao tai liéu cua ba N ddi véi Cong ty C6 phan Q thi 6ng M s& vé Cong
ty bao cdo, kiém tra va thong bao lai cho ba N; riéng Gidy chting nhan thi Cong ty
khong c6 trach nhiém cip Gidy chung nhan cho ba N ma Cong ty chi hd trg cho
ba N khi ba N ndp du gidy to theo Thong bao méi nhét cia Cong ty; trudng hop
ba N khong cung cip thi sau ndy tu lién hé co quan chirc ning thuc hién viée cap
Gidy. Véi ¥ kién ctia ba N va cach lam viéc cia Phong DVKH, dé nghi ba N
chuan bi toan bo tai liéu nhu bang hudéng dan cua Cong ty; néu phia ba N ma
chuan bi day du gidy to ma ai d6 tai Cong ty khong nhan ho so thi dé nghi ba N
bao cho t61 thi Cong ty s€ xir Iy véi nhan vién do

Bi don, B2 do 6ng Pham Xuan D 1a nguoi dai dién theo ty quyén trinh bay
B2 xac dinh B2 dang tai thong tin hoan toan dung quy dinh ctia Luat Bao chi va
phap luat c6 lién quan, khach quan, ding sy that do d6 B2 dé nghi Toa 4n khong
chép nhén toan bd yéu cau khai kién ciia nguyén don ddi véi B2. Vi sy thién chi,
hd trg, phia bao chi s& viét tit tén ctia nguyén don trén bai béo.

Tai phién toa so thAm ngay 17/7/2024,

- Nguyén don ba Nguyén Pham Kim N xéc dinh cic yéu cau khoi kién cta
ba N d6i v6i bi don Cong ty C6 phan Q la dé nghi Toa 4n budc Cong ty phai tra
cho ba tién 13i do cham ban giao cin ho 08-05 tinh tir ngay 15/02/2019 dén ngay
thie té nhan cin ho (ngay 21/9/2019) 1a 98.702.842 ddng; tra tién do chdm hoan
thién cac cong trinh co s& ha tﬁng, cta chinh can ho A bi bong tréc, ban 1é ctra
chinh cin ho A08-05 khong khit, cham cap Giay chimg nhan, Ban vé ki thuat cta
cin ho, ban v& phong chdy chita ciia chung cu va can ho khién ba N khéng cho
thué hoac ban duogc can ho 1a 75.000.000 déng; boi thuong hanh vi néu trén la
75.000.000 ddng; ban giao cho ba N cac vin ban 1a Gidy ching nhan quyén s
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hiru can h9, Ban v€ can ho A chung cu D, HO so thong ) ky thuat (dién, nudc)
cua can hg A, Bién ban nghi¢m thu can hg C va toan by cong trinh chung cu D
dia chi s6 A duong L, thanh phd T, Thanh phé H6 Chi Minh; tién hanh tha tuc
cap Gidy chirng nhan quyén sé hitu cin ho A805 chung cu Decapella. P6i véi B2,
do B2 trinh bay sé& rit bai bao ““Doi “quyén loi kép”, mot khach hang cua du an
D1 c6 thé thiét hai 16n” nén ba N rat yéu cau khai kién vé viée rit bai bao, nhung
gilt nguyén yéu cau budc B2 phai xin 15i ba N vi cac ndi dung ciia bai bao néu
trén 14 nhimg thong tin sai su that. Ba N yéu cau Cong ty C6 phan Q va B2 cling
chiu trach nhiém boi thuong thiét hai vé vat chat cho ba N sb tién 50.000.000
ddng, bdi thuong thiét hai vé tinh than cho ba N sd tién 20.000.000 dong.

- Nguoi dai dién theo Gy quyén cta bj don Cong ty C6 phan Q 14 dng Lé
Vian M giit nguyén cac ¥ kién da trinh bay trong qua trinh giai quyét vu an, yéu
cau Hoi dong xét xir khéng chip nhan toan bo yéu cau khdi kién ctia ba N lién
quan dén Cong ty.

- Nguoi dai dién theo iy quyén cua bi don B2 14 6ng Pham Xuan D trinh
bay ndi dung bai bdo ma ba N khaoi kién duge thu thap tu nhiéu nguén khac nhau
nhu tir ngudi dan, tir website ciia Cong ty, tir truyén hinh phap luat 1a mot kénh
thong tin ctia Bdo va ciing 1a noi ma N x4c dinh ba cung cép thong tin phan anh.
B4 cuc 01 bai bio bao gdm tén bai bao, cac dong tom tat toan bo ndi dung bai bao
va phan con lai 14 ndi dung chi tiét cua su viéc. Theo quy dinh tai Diéu 43 cua
Luat Bao chi, truong hop ba N khong dong v nodi dung bai bao thi ba c6 quyén
khiéu nai. Tuy nhién bai bdo ma ba N khdi kién c6 cac ndi dung ding su that,
khach quan, nhung v&i tinh than nhan vin thién chi thi B2 dong ¥ rut bai bao doi
v6i yéu cau khoi kién vé viée rat bai bao; cac yéu cau khai kién con lai caa ba N
lién quan dén B2 thi B2 d& nghi Hoi dong xét xtr khong chap nhan cac yéu ciu
khéi kién nay.

Tai Ban dn dan su so tham sé 3184/2024/DS-ST ngay 17/7/2024 cia Toa
dan nhdn déan thanh phé Thit Pike, Thanh phé Ho Chi Minh da tuyén xik:

1. Pinh chi yéu cau khoi kién cta ba Nguyén Pham Kim N vé viéc budc B2
rit bai bao “Poi “quyén loi kép”, mot khach hang cta du an De Capella Q c6 thé
thi¢t hai 16n” dang tai website http://www.baophapluat.vn vao ngay 30/5/2019.

2. Chap nhan mot phan yéu cau khoi kién ciia nguyén don ba Nguyén Pham
Kim N: Budc Cong ty C6 phan Q ban giao cho ba Nguyén Pham Kim N 01 (mot)
ban vé& thiét ké can ho A chung cu D, phuong A, thanh phé T, Thanh phé Ho Chi
Minh.

3. Khong chap nhan modt phan yéu cau khoi kién ciia nguyén don ba
Nguyén Pham Kim N v& viéc:

3.1. Budc Cong ty C6 phan Q phai tra tién 13i do cham ban giao cin ho
A08-05 13 98.702.842d (Chin muoi tdm triéu, bay trim 1¢ hai ngan, tdm trim bén

6



muoi hai dong); tra sd tién 75.000.000d (Bay muoi lam triéu dong) va bdi thuong
75.000.000d (Bay muoi lim triéu dong) do cham hoan thién cic cong trinh co s&
ha tang, ctra chinh cin hd A bi bong troc, ban 1& cira chinh can ho A08-05 khdng
khit, cham cép Giéy chimg nhan, Ban v€ ki thuat cua can hg, ban vé phong chay
chira ctia chung cu va can hg khién ba N khong cho thué hodc ban dugc can hg;
ban giao Gidy chung nhan quyén s& hitu can ho, Ho so thong sé ki thuat (dién,
nudc) cia can ho A, Bién ban nghi€ém thu can ho C va toan bo cong trinh chung
cu D dia chi s A dudng L, phudng A, thanh phé T, Thanh phd Ho Chi Minh; tién
hanh thu tuc cdp Gidy ching nhan quyén sé hitu cin ho can ho A chung cu D
phudng A, thanh phd T, Thanh phd HO Chi Minh;

3.2. Budc B2 xin 15i ba Nguyén Pham Kim N vi dang bai bao*“Poi “quyén
logi kép”, mdt khach hang cua dy an D1 c¢6 thé thiét hai 16n” tai website
http://www.baophapluat.vn vao ngay 30/5/2019;

3.3. Budc Cong ty C6 phan Q va B2 cung bdi thuong thiét hai vé vat chat
s6 tién 50.000.000¢ (Nim muoi triéu déng) va thiét hai vé tinh than s tién
20.000.000d (Hai muoi triéu ddong), tong cong 70.000.000d (Bay muoi triéu
dong).

Ngoai ra, Ban 4n so thdm con tuyén vé an phi, quyén khang cdo va nghia
vu thi hanh an cua cac duong su.

Ngay 30/7/2024, Toa an nhan Pon khang cdo ctia nguyén don ba Nguyén
Pham Kim N dé ngay 29/7/2024 ndi dung khang co toan bd ban 4n so tham, yéu
cau cAp phtic tham stra ban an dan sy so thAm theo huéng chap nhan toan bd yéu
cau khoi kién ctiia nguyén don.

Tai phién toa phiic tham:
- Nguyén don giir nguyén yéu cau khang cdo.

- Pai dién bi don Cong ty C6 phan Q trinh bay: khong dong y véi yéu cau
khang cdo clia nguyén don, dé ngi cap phiic tham giit nguyén ban an so tham.

Y kién cua dai dién Vién Kiém sdt nhdan déan Thanh phé' Hé Chi Minh tai
phién toa:

- V& t6 tung: Tur khi thu Iy vu 4n cho dén thoi diém Hoi dong xét xir nghi
an, Thu ky, Hoi dong xét xir da tuan thu dung cac quy dinh caa Bo luat T6 tung
dan sy. Nhitng nguoi tham gia t6 tung da thyc hién dung, day du cac quyén va
nghia vu cua minh theo quy dinh ctia B luat T tung dan su.

- V& ndi dung: Dé nghi Hoi dong xét xir phiic thdm cin c khoan 1 Diéu
308 Bo luat T6 tung dan sy, khong chdp nhan khang cdo cua nguyén don ba
Nguyén Pham Kim N, gitt nguyén Ban 4n so thim so 3184/2024/DS-ST ngay
17/7/2024 cta Toa an nhan dan Thanh phd Tha Puc, Thanh phé H6 Chi Minh.



NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai liéu, ching cir c6 trong hd so vu an duoc tham
tra tai phién tda va cin cit vao két qua tranh luan tai phién toa, sau khi nghe y
kién phat biéu cta dai dién Vién Kiém sat nhan dan Thanh phd H6 Chi Minh,
Ho1 déng x&t x1r phuic thdm nhan dinh:

[1] Vé t6 tung:

Nguyén don ba Nguyén Pham Kim N ndp don khang cdo va nop tam mg
an phi phtc tham ding thoi han theo quy dinh tai khoan 1 Diéu 273 cta Bo luat
T tung dan su nam 2015 nén don khang cdo dugc xem xét theo thu tuc phuc
tham.

Bi don B2 c6 dai dién theo uy quyén 1a ong Pham Xuan D d duoc triéu
tap hop 1& nhung ving mat lan tha hai khong c6 1y do, Hoi dong xét xir can cir
khoan 3 Piéu 296 Bo luat T tung dan sy nam 2015 van tién hanh xét xt theo
quy dinh.

[2] Vé ndi dung: Xét khang cdo cta nguyén don yéu ciu sira Ban an so
tham theo hudng chap nhan toan bo yéu cau khoi kién cua nguyén don, Hoi dong
xét Xt nhan thay:

Nguyén don ba Nguyén Pham Kim N khai kién Cong ty Q va B2 yéu cau:
Cong ty C6 phan Q tra tién 13i do cham ban giao can ho tinh tir ngay 15/02/2019
dén ngay 21/6/2019 1a 98.702.842 dong, tra sd tién 75.000.000 déng va bdi
thuong s6 tién 75.000.000 dong do Cong ty C2 hoan thién cac cong trinh co s
ha tang, ctra chinh cin ho A bi bong trdc, ban 1& cira chinh can hd A08-05 khong
khit, chdm cap Gidy chiing nhan, Ban vé& ki thudt cta cin ho, ban v& phong chay
chira cta chung cu va can ho khién ba N khong cho thué hodc ban duoc can ho,
Budc giao cho ba N cac van ban 13 Gidy ching nhin quyén sé hitu can ho, Ban
v& can hd A chung cu D, Ho so thong s6 ki thuat (dién, nude) cua cin ho A,
Bién ban nghi€m thu can hg C va toan bo cong trinh chung cu D dia chi s6 A
duong L, thanh phd T, Thanh phé H6 Chi Minh, Yéu cau Céng ty C6 phan Q
tién hanh thu tuc cap Gidy chimg nhan quyén so hitu cin hd A805 chung cu
Decapella; Yéu cu B2 xin 16i vé thong tin sai sy that tai bai bao tén “Doi “quyén
loi kép”, mot khach hang cia du 4n D1 c¢6 thé thiét hai 16n”; Yéu cau Cong ty Co
phan Q va B2 cung bdi thuong thiét hai vé vat chat sé tién 50.000.000 dong, boi
thuong vé tinh than sb tién 20.000.000 dong;

Xét:

[2.1] V& yéu cau Cong ty C6 phan Q tra tién 13 do chdm ban giao cin ho
tinh tir ngdy 15/02/2019 dén ngay 21/6/2019 1a 98.702.842 dong.

Can ctt Piéu 12 ctia Hop dong mua ban cian ho chung cu s6 0412/HDMB-
DE CAPELLA/16 ngay 09/12/2016 gitta ba N va Cong ty c6 thoa thuan vé trach
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nhiém cua bén ban khi cham ban giao can hQ; Can ctt Bién ban thdéa thudn ngay
19/6/2019, Cong ty (Bén A) va ba N (Bén B) thong nhat “I. Téng sé tién ldi phat
chdam ban giao can ho va 6 tién ma Bén A hé tro Bén B theo théa thudn hai bén
la 150.000.000 dong (mét tram nam muoi triéu dong)...Bén A da thanh todn cho
Bén B sé tién la: 88.196.636 dong, s6 tién con lai Bén A phdi thanh todn cho Bén
B la: 61.803.364 dong. Thoi gian thanh todn la ngay khi ky Bién bdn théa thudn
nay. 2. Hai bén théng nhdt va xdc nhdn sau khi Bén B da nhdn sé tien tai Muc 1
ciia Bién ban théa thudn ndy, Bén A khéong con bdt ky nghia vu thanh todn, bi
phat, boi thuong,...nao déi véi bén B lién quan dén viéc chdm tré thoi gian ban
giao cdan hé A....”; Can ctr Phiéu chi ngay 19/6/2019 thé hién ba N di nhan du sb
tién thoa thuan. Nhu vdy, cdn ct thoa thuan tai Bién ban ngay 19/6/2019 thi
quyén va nghia vu ctia ba N va Cong ty lién quan dén viéc Cong ty C2 da giai
quyét nén Hoi dong xét xir cap so tham khong chap nhan yéu cau khai kién nay
cua ba N 1a c6 co sé.

[2.2] V& yéu cau Cong ty Co phan Q tra sb tién 75.000.000 dong va bdi
thudng sd tién 75.000.000 dong do Cong ty C2 hoan thién cac cong trinh co s
ha ting, cira chinh cin hd A bi bong tréc, ban 1& cira chinh cin ho A08-05 khdng
khit, chdm cap Gidy chimg nhan, Ban v& ki thuét cta can ho, ban vé phong chay
chita chay ctia chung cu va cin ho khién ba N khéng cho thué hoic ban dugc cin
ho.

Xét, tai Bién ban ban giao cin ho ngay 19/6/2019, ba N cam két “Pa kiém
tra va xdc nhdn rang Can hé dwegc xdy dung theo ding ndi dung ma hai bén da
théa thudn tai Hop dong va méi 100%, khéong c6 khiém khuyét hodc hw hong
ndo, ddp vmg ding, dday di vé mdt ky thudt, chiing logi, s6 lwong vdt liéu, trang
thiét bi nhw cdc diéu khodn da néu trong Hop dong va cdc phu luc ma hai Bén da
ky. Ké tir ngay nhdn ban giao Bén B c6 trdch nhiém quan 1y, sie dung cin hé”.
Nhu vay, tai thoi diém Cong ty C2 cho ba N, cira chinh va ban 1& cira chinh
khong c6 cac 16i nhu ba N trinh bay. Viéc cham hoan thién cac cong trinh co s&
ha tang du 4n ma ba N trinh bay duoc Cong ty xac nhan nhung cac bén khong
thoa thuan trong Hop dong mua ban Cong ty phai tra tién do cham thyc hién do
d6 khong c6 co s¢ chdp nhan yéu cau nay cua ba N; Khong ¢ co s xac dinh
viéc cham hoan thién cac cong trinh co s& ha tr:fmg du an, cham cép Giéy ching
nhéan, Ban v€ ki thuat ctua can hg, ban vé phong chdy chira chay cia chung cu va
can ho khién ba N khong cho thué hodc ban dugc nha; Xét cép so thim khong
chép nhén yéu cau ctia ba N 1a ¢o co s6.

[2.3] Vé yéu cau Cong ty Co6 phan Q giao cho ba N cac vin ban 1a Gidy
chting nhan quyén sé hitu cin ho, Ban vé& cian ho A chung cu D, Ho so thong s6
ky thuat (di¢n, nudc) cua can ho A, Bién ban nghi¢m thu can ho C va toan bd
cdng trinh chung cu D dija chi s6 A dudng L, thanh phd T, Thanh phd HO Chi
Minh.



Can ct tai diém d khoan 1 Diéu 19, diém d khoan 2 Diéu 23 Luat Kinh
doanh bt dong san quy dinh vé nghia vu ctia bén ban “...giao gidy chitng nhdn
va ho so cé lién quan theo théa thudn trong hop dong cho bén mua...”; tai diém a
khoan 5.2 cua Hop ddng mua ban cin hd chung cu sé 0412/HDMB-DE
CAPELLA/16 ngay 09/12/2016 gitra ba N va Cong ty T2 Cong ty c6 nghia vu
cung cap cho ba N cac thong tin chinh x4c vé quy hoach chi tiét, thiét ké Cao dc
va thiét ké cian ho d3 duogc phé duyét, cung cép cho ba N 01 ban vé thiét ké mat
bé'mg tﬁng nha c6 cin ho A08-05, 01 ban thiét ké mat béng cao Oc ¢6 can ho A08-
05 da duoc phé duyét va cac gidy to phap 1y co lién quan dén viéc mua ban cin
ho A08-05. Nhu vay, ba N yéu cau Cong ty ban giao cho ba N 01 ban v& thiét ké
mit bang tang nha co cin ho A08-05 1a phu hop quy dinh phap luat va thoa thuan
cua 02 bén tai hop déng. Pdi voi HO so thong $6 k¥ thuat (dién, nude) cua can ho
A, Bién ban nghiém thu can ho C va toan bd cong trinh chung cu D dia chi s6 A
duong L, thanh phé T, Thanh phé Ho Chi Minh khong duogc cac bén thoa thuan
tai Hop dong, ddy cling khong phai 1a gidy to phap 1y ¢ lién quan dén viéc mua
ban cin ho A08-05. Pbi v6i Gidy ching nhin quyén s hitu can hd, do chwa
duoc co quan c6 tham quyén cap do d6 ba N yéu cau cong ty cung cip 1a khong
cd co s0.

[2.4] Vé yéu cau Cong ty C6 phan Q tién hanh thu tuc cap Gidy chung
nhan quyén s& hitu cin ho A805 chung cu Decapella:

Can c Cong van sb 406/STNMT-QLD ngay 15/01/2024 cua So Tai
nguyén va Méi truong Thanh phd T1 c6 ndi dung “Céng ty Cé phan Q lién hé
Vin phong P1 dé dwegc xem xét, gidi quyét thii tuc cap Gidy chitng nhdn quyén
sir dung dat, quyén sé hivu nha & va tai san khdc gan lién véi ddt cho nguoi mua
nha o, cong trinh xdy dung tai Chung cu D thudc dy an Khu nha o L, phuong B,
thanh phé T....hodc cung cdp hé so dé bén mua tw di dang ky theo quy dinh”"
Cian ctr Thong bao s6 804.1/2024/CV-QCG ngay 08/4/2024 vé viéc nhan ho so
xin dé nghi cip Gidy chimg nhén tai du 4n D, thanh phd T, Thanh pho Ho Chi
Minh ctia Cong ty Q thé hién Cong ty da thuc hién tha tuc dé nghi co quan nha
nudce c6 thim quyén cap Gidy ching nhan theo thoa thuén tai diém i khoan 5.2
DPiéu 5 cua Hop déng mua ban cin hd chung cu sé 0412/HPMB-DE
CAPELLA/16 ngay 09/12/2016.

[2.5] V& yéu cau B2 rat bai bao tén “Doi “quyén loi kép”, mot khach hang
cua du an D Quéan B ¢6 thé thiét hai 16n”: Tai phién toa so tham, ba N rat yéu cu
khoi kién nay. Cin cir Diéu 217 ctia BO luat T tung Dan sy ndm 2015, Hoi dong
xét xir so tham dinh chi giai quyét yéu cau khoi kién nay cua ba N 1a dung quy
dinh.

[2.6] V& yéu cau B2 xin 156i vé thong tin sai su that tai bai bao tén “Poi
“quyén lo1 kép”, mot khach hang ctia du &n D Quén B c6 thé thi¢t hai 16n”:
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Xét ndi dung cua bai bao c6 tén “Poi “quyén loi kép™” dang tai website
http://www.baophapluat.vn30/5/2019 ¢6 néu qua trinh giao két, thuc hién,...cta
Hop dong mua ban cin hd chung cu sé 0412/HPMB-DE CAPELLA/16 ngay
09/12/2016 giita ba N va Cong ty. Xét ndi dung chi tiét cia bai bao phi hop quy
dinh tai khoan 1 Piéu 12 caa Luat Béo chi vé& Trach nhiém cua co quan bao chi
dbi voi quyén tu do bao chi, quyén tu do ngdn ludn trén bao chi ctia cdng dan
“Ding, phat kién nghi, phé binh, tin, bai, dnh va tdc phdm bdo chi cia céng
ddn...”. Do d6 yéu cau khoi kién cua ba N vé viéc budc B2 phai xin 16i khéng c6
co s& chap nhan.

[2.7] V& yéu cau Cong ty C6 phan Q va B2 cing bdi thuong thiét hai vé
vat chat sb tién 50.000.000 dong, bdi thuong vé tinh than sd tién 20.000.000
ddng:

Nguyén don khong chtimg minh duogc c6 thiét hai vé vat chat, tinh than do
bai bao “ Poi quyén loi kép” dang tai

website:http://www.baophapluat.vn30/5/2019 giy ra. Cap so tham can ctr
Diéu 91, Piéu 584 Bo luat T tung dan sy ndm 2015 xac dinh khong chap nhan
yéu cau budc Cong ty C6 phan Q va B2 bdi thuong thiét hai vé& vat chat va tinh
than cho ba N 1a ¢6 co s6.

[3] Hoi dong xét xir phiic tham xét thdy Toa an cip so tham dd xem xét,
thu thap, danh gia ding va day du tai liéu, ching ctr d6i voi vu an; Ban an dén su
so tham s6 3184/2024/DS-ST ngay 17/7/2024 ciia Toa an nhan dan Thanh phd
Thu Pac, Thanh phé H6 Chi Minh 1a dung phéap luat; Noi dung khang cdo yéu
cau sira ban an so tham ciia nguyén don 1a khong c6 can ct, Hoi dong xét xur
phuc tham khong chap nhan va giit nguyén Ban an so tham.

[4] Xét ¥ kién phat biéu ctia Vién kiém sat nhan dan Thanh phd HO Chi
Minh 14 ¢6 can ctr phtt hgp v6i nhan dinh ciia Hoi dong xét xir nén chap nhan.

[5] Vé an phi phtic tham: Do khang cdo khong duoc chap nhan, ngudi
khang c4o phai chiu an phi phtic tham theo quy dinh.

Vi cac 1€ trén;
QUYET PINH:

- Can ctr khoan 1 Diéu 308 cta Bo luat T tung dan su 2015;
- Can ctr Diéu 398, Diéu 584 ctia Bo luat Dan sy nam 2015;

- Can ci diém d khoan 1 Diéu 19; diém d khoan 2 Piéu 23 Luat Kinh
doanh bét dong san;

- Can ¢t khoan 1 Diéu 12 cta Luét Bdo chi ndm 2016;
- Can ctr Luat Thi hanh an dan su sira d6i bo sung nam 2014, nam 2022;
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- Céan ctr Phép 1énh 4n phi, I¢ phi Toa an;

- Cin ctr Nghi quyét 326/2016/UBTV-QH14 ngay 30/12/2016 cua Uy ban
Thuong vu Qudc hoi vé murc thu, mién, giam, thu ndp, quan 1y va sir dung an phi
va 1€ phi Toa an.

Khéng chip nhan khang cdo cua nguyén don ba Nguyén Pham Kim N;
Giit nguyén Ban 4n dan su so thim sd 3184/2024/DS-ST ngay 17/7/2024 cua
Toa 4n nhan dan thanh phé Thii Pirc, Thanh phd Ho Chi Minh.

Tuyén xu:

1. Binh chi yéu cau khoi kién cua ba Nguyén Pham Kim N vé viéc bude
B2 rit bai bao “Doi “quyén loi kép”, mot khach hang cua du 4an De Capella Q c6
thé thiét hai 16n” diang tai website http://www.baophapluat.vn vao ngiy
30/5/2019.

2. Chap nhan mot phan yéu cau khaoi kién ciia nguyén don ba Nguyén
Pham Kim N: Budc Cong ty C6 phan Q ban giao cho ba Nguyén Pham Kim N 01
(mot) ban vé thiét ké cin ho A chung cu D, phuong A, thanh phd T, Thanh phé
Ho Chi Minh.

3. Khong chip nhan mot phan yéu cau khoi kién cia nguyén don ba
Nguyén Pham Kim N vé viéc:

3.1. Budc Cong ty Co phan Q phai tra tién 13i do chdm ban giao cin ho
A08-05 1a 98.702.842d (Chin muoi tam tri€u, bay tram 1¢ hai ngan, tdm tram bon
muoi hai déng); tra s6 tién 75.000.000d (Bay muoi lam triéu dong) va boi thuong
75.000.000d (Bay muoi ldm triéu dong) do cham hoan thién cac cong trinh co s
ha tang, ctra chinh cin ho A bi bong trdc, ban 1& cira chinh can hd A08-05 khéng
khit, chdm cap Gidy chiing nhan, Ban vé& ki thuat cta cin ho, ban v& phong chay
chira cta chung cu va can hg khién ba N khong cho thué hoac ban dugc can ho;
ban giao Gidy chimg nhan quyén s& hiru can ho, Hd so théng s k¥ thuat (dién,
nudc) cua can ho A, Bién ban nghiém thu can hd C va toan bd cong trinh chung
cu D dia chi s6 A Puong L, phuong A, thanh phd T, Thanh phd HO Chi Minh;
tién hanh thu tuc cap Gidy chimg nhan quyén sé hitu cin ho Cin ho A Chung cu
D phudng A, thanh phd T, Thanh phé HO Chi Minh;

3.2. Budc B2 xin 16i ba Nguyén Pham Kim N vi ding bai bao““Doi
“quyén lgi kép”, mot khach hang ctia du an D1 co thé thiét hai 16n” tai website
http://www.baophapluat.vn vao ngay 30/5/2019;

3.3. Budc Cong ty C6 phan Q va B2 cung boi thudng thiét hai vé vat chat
sd tién 50.000.000d (Nam muoi triéu doéng) va thiét hai vé tinh than sb tién
20.000.000d (Hai muoi triéu dong), tong cong 70.000.000d (Bay muoi triéu
dong).

4. Vé an phi:
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4.1. An phi dan su so tham:

Cong ty Co phan Q phai chiu an phi dan su so tham 1a 300.000d (Ba trim
ngan dong).

Ba Nguyén Pham Kim N phai chiju 4n phi dan su so tham 1a 17.235.142d
(Mudi bay triéu, hai trim ba muoi 1am ngan mot trim bén muoi hai dong), dugc
trir vao sb tién tam ung an phi da ndp 1a 3.094.175d (Ba triéu, khong tram chin
muoi bén ngan mot trim bay muoi 1am ddéng) va 1.250.000d (Mot triéu, hai trim
nim muoi ngan dong) va 300.000d (Ba trim ngan ddng) lan lugt theo Bién lai
thu tién tam tng 4n phi 1& phi Toa an s6 0026749 ngay 17/5/2022, sb 0007459
ngay 21/12/2022 va s6 0008117 ngay 20/02/2023 ctia Chi cuc Thi hanh an dan su
thanh phd Thi Puc, Thanh phé H6 Chi Minh, ba N con phai ndp bod sung
12.590.967d (Muoi hai tri¢u nam trdm chin muoi ngan chin tram sau muoi bay
ddng).

4.2. An phi dan su phac tham: Ba Nguyén Pham Kim N phai chiu 300.000
(Ba tram nghin) ddng, dugc cin trir vao tién tam Gmg 4n phi ba N di ndp 1a
300.000 (ba trim nghin) dong theo Bién lai thu tién tam Gng an phi sb 0027945
ngay 31/7/2024 ciia Chi cuc Thi hanh 4n Dan sy thanh ph Tha Ptc, Thanh phd
Ho6 Chi Minh, ba N da nop da an phi phuc tham.

5. Truong hop ban an dugc thi hanh theo quy dinh tai Piéu 2 Luat Thi
hanh an dan sy thi nguoi dugc thi hanh 4n dan sy, ngudi phai thi hanh an dan sy
c6 quyén thoa thuén thi hanh an, quyén yéu cau thi hanh an, ty nguyén thi hanh
an hodc bi cudng ché thi hanh an theo quy dinh tai cac diéu 6, 7, 7a, 7b va 9 Luét
Thi hanh &n dan su; thoi hi€u thi hanh an duoc thuc hién theo quy dinh tai Diéu
30 Luat Thi hanh an dan su.

6. Ban an phtc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhan TM.HQI PONG XET XU PHUC THAM
- TAND Cip cao tai Tp.H6 Chi Minh; THAM PHAN — CHU TQA PHIEN TOA
- TAND Tp. Thu DircTp.H) Chi Minh;

- VKSND Ciép cao tai Tp.H6 Chi Minh;

- VKSND Tp.Tha Bte, Tp.H Chi Minh;

- Cuc THADS Tp.Hb Chi Minh;

- Chi cuc THADS Tp.Tha Btic, Tp.HCM;

- Cac duong su;

Lé Thi Anh Minh

- Luu ho so.
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