TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH TIEN GIANG Péc l1ap — Tw do — Hanh Phc

Ban an s6: 08/2019/KDTM-PT
Ngay: 11/07/2019
V/v tranh chép: “Hop ddng mua ban hang
hoéa va bdi thudng thiét hai hop dong”

] _ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH TIEN GIANG

- Thanh phan Hgi dang xét xi Phc tham gém co:
Tham phan - Chu toa phién toa: Ong Tran Vin Dat
Céac Tham phan: Ong Mai Hoang KH
Ba Tran Thi Thu Hang
- Thur ky phién toa: Ong Bui Lé Loc — Thu ky Toa 4n nhan dan tinh Tién Giang.
. - Daqi di¢n Vién kiém sat nhan dan tinh Ti ién Giang tham gia phién toa: Ba
Tran Thi Phuong Thao — Kiém sat vién.

Trong cac ngay 05 va ngay 11 thang 7 nam 2019, tai tru s¢ Toa an nhan dan
tinh Tién Giang, xét xtr Phc tham cong khai vu an kinh doanh thuong mai thu ly s6
02/2019/TLPT-KDTM ngay 11 thang 01 nam 2019 vé viéc tranh chap: “Hop dong
mua ban hang héa va boi thudng thiét hai”.

Do ban &n kinh doanh thwong mai so thim s6 01/2018/KDTM-ST ngay 30
thang 11 nam 2018 cta Toa an nhan dan huyén Tan Phudc, tinh Tién Giang bi
khang céo.

Theo Quyét dinh dua vy an ra xét xtr s6 58/2019/QP-PT ngay 01 thang 02
nam 2019 gitra cac duong su:

- Nguyén don: Cao Phuong Ng, sinh nam 1966; (C6 mat)
Dia chi: Ap 3, xa T, huyén C, tinh T.
Pai dién theo tiy quyén: Ong Pao Duy Hién Ph , sinh naim 1983; (C6 mat)

Dia chi: A2-04-06 Chung cu Suview Town (CC Pat xanh), dudng GO Dua,
phuong Binh Hi¢p DPurc, quan Thu Ptrc, Thanh phd H6 Chi Minh.

Theo vin ban ty quyén ngay 03 thang 7 ndm 2019.

Nguoi bao vé quyén 1a loi ich hop phap cua nguyén don: Luat su Vo Trong K
— Vian phong luat su VO Trong K, Poan Luat sw Thanh pho H; (C6 mat)

Pia chi: S6 7/11, Phan Thanh Giang, Phuong 3, thanh phé M, tinh T.



- Bi don: Cong ty trach nhiém hiru hzn nudi trong thay san Ph;
DPia chi: Ap Hoa Bong, xa T, huyén T, tinh T.
, Nguoi dai dién theo phap luat: Ung Vian H, sinh nim 1957 — Chirc vu: Gidm

doc; (C6 mat)

Dia chi: S6 78/26B, Poan Thi Nghi¢p, Phuong 1, thi xa C, tinh T.

Pai dién theo iy quyén: Ong Ngo Tuan Kh, sinh nim 1962; (C6 mat)

Pia chi: S6 62 Phan Chu Trinh, Khu phé 4, phuong X, thi xa L, tinh D.

Theo vin ban ty quyén ngay 05 thang 4 nam 2019.

- Nguoi lam chung:

1. Nguyén Thi Thu PH, sinh nim 1968; (Ving mit)

Dia chi: Ap Phung Thanh 2, phuong T, quan T, thanh phé C.

2. Duong Thi Kim L, sinh nim 1978; (Vang mit);

Pia chi: Khom 4, thi trin My An, huyén Thap Muoi, tinh Pong Thép.

- Nguoi khang cdo: Nguoi dai di¢n theo phap ludt cia bi don — 6ng Ung Vin
H, sinh nam 1957 — Chtrc vu: Giam doc.

- Vién Kiém sdt khdng nghi: Vién truong Vién Kiém sat nhan dan tinh T.

NQI DUNG VU AN

Theo 4n so tham;

Nguyén don — ba Cao Phuwong Ng trinh bay: Toi la cha dai ly thirc an thuy
san Phuéc Loc, ¢ dia chi tai Ap 3, xd Thanh Loc, huyén Cai Lay, tinh Tién Giang.
T6i c6 giay ching nhan ding ky kinh doanh mua ban thic an thuy san, thude thay
san va thu mua ca. Ngay 01/01/2017, toi c6 ding ky hop ddng kinh té sb
01/HPMB-2017 vé&i Cong ty trach nhiém hiru han nudi tréng thay san Ph (Cong ty
Ph) do 6ng Ung Van H dai dién véi cac thoa thuan nhu sau:

Cong ty Ph ban cho tdi 700 tin ca tra/nim. Mau ca 40 con/kg. Gia ban 28.000
dong/kg dbi v6i mau 40 con/kg, néu bt khac mau so véi gia quy dinh thi cong trir
300 dong/con (Ca 16n giam 300 dong/con, ca nhé ting 300 déng/con so voi mau).
Thoi han thuc hién hop dong 1a tir ngay 01/01 dén 31/12/2017. Céng ty Ph c6
nghia vu giao ndp toan bd sb luong ca néu trén cho toi tai ving ao nudi clia bén A
(Cong ty Ph), dia chi: Ap Hoa Pong, xd Thanh Loc, huyén Tan Phudc, tinh Tién
Giang.

T6i c6 nghia vu cung cap thirc an, thude thiy san cho bén A khi bén A c¢6 nhu
cau va dam bao diing tiéu chuan chat lugng, giao tai cling ao nudi ciia bén A, dia
chi: Ap Hoa Pong, xa Thanh Loc, huyén Tan Phudc, tinh Tién Giang.
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Vé phuong thirc thanh toan thi bén A thanh toan tién thirc dn cho toi bang cé
tra giong dugc tinh theo h¢ s6 FCR = 1 (1kg ca = 1kg thirc an). T61 s€ bao tiéu toan
bd dau ra san pham cho Céng ty trach nhiém hiru han nudi trong thay san Ph.

Qua trinh thyuc hién hop dong: Tinh dén ngay 17/7/2017 t6i di giao thirc an va
thudc cho Cong ty Ph véi tong sb tién 13 5.212.594.850 ddng, c6 ban ké cong no va
phia 6ng H c6 ky tén nhan ng. Cong ty Ph da thanh toan cho toi tinh dén ngay
31/8/2017 duoc 2.462.295.680 dong con lai 2.750.299.170 dong chua thanh toan.

Can ctr vao hop dong gita tdi va Cong ty Ph, ngay 15/8/2017 tdi ky Hop
ddng mua ban véi Trang trai B-Thdo ba Nguyén Thi Thu PH lam dai dién, theo d6
t6i ban cho Trang trai B-Thsd lwong khoang 150 tan, trong luong binh quan
khoang 40 con/kg véi don gia 29.000 dong véi mau 40 con/kg (néu trong luong
binh quan trén hozc dudi 40 con/kg thi trén cong, dudi trir 300 déng, ban gia lai).
Thoi gian giao cé la trong thang 8 va thang 9/2017.

Ngay 18/8/2017 t6i va dai dién bén mua cua t6i 1a 6ng Nguyén Van Tién da
dén Cong ty Ph d¢ kiém tra ca giong, co 1ap bién ban thi s6 lugng ca nhu sau: Ao
9, mau cé 29,6 con/kg, sé luong khoang 15 tan; Ao 10, miu cé 40 con/kg, sd luong
khoang 15 tan; Ao 12, mau ca 27 con/kg, sb luong khoang 15 tan. Tuy nhién, sau
d6 phia Ph khong giao cé cho toi ma lai kéo ca ban cho nhiéu ngudi khac.

Pé dam bao uy tin 1am an cling nhu c6 ca dé giao cho Trang trai Pic Thanh,
t6i pH ky hop dong mua ban ca tra giong v4i ba Duong Thi Kim L, theo dé toi
mua cia ba L véi sb luong khoang 150 tin, kich ¢& ca 30-40 con/kg, don gia
46.000 dong/kg v6i miu 30 con, don gia 49.000 ddng/kg voi mau 40 con. Toi da
giao tién cho ba L Ia:;

- Ngay 18/9/2017, t6i thanh toan tién cho sb luong ca 62.250kg, gia 49.000
ddng/kg, mau 40 con/kg, thanh tién 14 3.050.250.000 dong.

- Ngay 25/9/2017, tdi thanh toan tién cho s6 luong ca 28.850kg, gia 46.000
dong/kg, mau 35 con/kg, thanh tién 1a 1.327.100.000 dong.

- Ngay 30/9/2017, t6i thanh todn tién cho so lugng ca 58.260kg, gia 45.000
dong/kh, mau cac 30 con/kg, thanh tién 1a 2.621.700.000 dong.

Tong cong so tién 1 6.999.050.000 dong.

Sau do, to1 pH ban ca cho Trang trai D-Thvai gia ré hon khi mua ctua ba
Duong Thi Kim L, cu thé:

- Ngdy 18/9/2017, ban s6 lugng c4 62.250kg, gia 29.000 dong/kg, mau 40
con/kg, thanh tién 1.805.250.000 dong.

- Ngdy 25/9/2017, ban s6 luong ca 28.850kg, gia 27.000 dong/kg, miu 35
con/kg, thanh tién 778.950.000 dong.

- Ngdy 30/9/2017, ban s6 lugng c4 58.260kg, gia 26.000 dong/kg, mau 30
con/kg, thanh tién 1.514.760.000 ddng.

Téng cong sd tién 1a 4.098.960.000 dong.
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Nhu vy, viée Cong ty Ph khong ban ca cho t0i ding nhu hgp dong khien t6i
pH mua ca ctua ba Duong Thi Kim L voi gia 6.999.050.000 dong, ban cho Trang
trai D-Thvoi gia 4.098.960.000 dong dan dén t6i bi thiét hai 2.900.090.000 dong.

Hién tai cac ao nudi ca cua Cong ty Ph da kéo ban hét sach, khong con ao ca
nao c6 ca ma cting khong thanh toan tién cho toi.

Xét thay: Cong ty Ph di vi pham hop dong vi khi ky két hop ddng c6 thoa
thuan toan bg s6 ca trong ao vung nudi cua Cong ty Ph tai Ap Hoa Dong, xa Thanh
Loc, huyén Tan Phudc, tinh Tién Giang 1a pH giao cho tdi, do tdi bao tiéu dau ra
ctia san pham. T6i di ky két véi Trang trai B-Th— Can Tho va nhiéu cong ty, hd
nudi khac dé giao ca cho ho nhung Cong ty Ph khdng giao ca cho tdi ma lai kéo ca
ban cho thuong 14ai khac, gay thiét thoi cho quyén loi cta toi, vi toi pH bi cac Cong
ty khac budc boi thuong thiét hai ctia hop dong... Sau khi ban phia Cong ty Ph
cling khong thanh toan tién thtrc an va thudce cho t6i. Hién tai cac ao nudi cé cua
Cong ty Ph da kéo ban hét sach, khong con ao ¢4 nao co ca.

Vi véay: T6i yéu cau Toa an nhan dan huyén Tan Phudc giai quyét:

- Budc Cong ty trach nhiém hiru han nuéi trong thuy H san Ph pH boi thuong

cho t6i tién thiét hai do vi pham hop dong vdi sé tién 1a 2.900.090.000 dong (Hai
ty, chin tram triéu, khong tram, chin muoi chin nghin dong).

- Budc Cong ty trach nhiém hitu han nudi trong thay H san Ph pH tra cho toi
sO tién ng 1a 2.750.299.170 dong (Hai ty, bay tram nam muoi tri€u, hai trdm chin
muoi chin ngan, mot tram bay muoi dong).

Céc khoan tién nay tra mot 1an Ngy khi an c¢6 hiéu lyc phap luat.

Tai bién ban hoa giai ngay 06/11/2018 ba Cao Phuong Ng yéu cau Cong ty
trach nhiém hiru han nuéi trong thay san Ph pH tra cho ba so tién ng mua thirc dn
va thudc thuy san chua tra 1a 2.238.742.170 dong (Hai ty, hai tram ba muoi tdm
triéu, bay tram, bon muoi hai ngan, mot trim bay muoi dong).

Bi don — Céng ty trach nhiém hitu han nudi trong thity san Ph — Nguoi dai
dién theo phdp ludt éng Ung Van H trinh bay: Cudi nam 2016, Cong ty Ph ¢6 giao
dich ban ca tra gidng cho ba Cao Phuwong Ng, voi gia 30.000 dong/kg, size trén
dudi 40 con/kg. Mic du giai doan nay c4 co ting nhung Cong ty chiing toi van
giao ca cho ba Ng theo dung hop dong thoéa thuan bang miéng. Do tinh hinh ca
gidng trén thi truong khong on dinh 1am anh huéng toi san xuat va loi nhuan nén
chung t6i thong nhét tim dbi tac hop tac lau dai, 6n dinh. Vi vay, Cong ty chung toi
méi ky hop dong véi ba Ng vé viéc ba Ng dau tu thude thiy san, thic dn va mua
ca cua chung toi voi size 40 con/kg, gia la 28.000 ddng/kg, néu bat ca khac mau so
v0i gia qui dinh thi cong trir 300 dong/con (Ca 16n giam 300 dong/con, ca nho tang
300 dong/con s0 vOi mau), sb lugng 700 tan trong nim 2017. Theo nguyen tic mau
ca bat dao dong tir 35 con dén 45 con/kg. qua trinh thuc hién hop dong ba Ng
khong bat ca ma dé ca 16n dén 17, 18 con/kg moi chiu bit, gdy thiét hai rat 16n cho
Cong ty chiing t6i. Khi thi truong ca bén ngoai can va gia rat ca cao thi ba Ng moi
chiu bat theo mau va dem ban huéng 15i nhidu. Nhu vay, ba Ng da giy ra thiét hai
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cho Cong ty chung tdi nén viéc ba Ng yéu cau Cong ty ching t6i bdi thuong thiét
hai 2.900.090.000 dong 1a khong c6 co sé, chiing t61 khong chap nhan.

Dbi véi viée ba Ng ban thuc an va thudc thuy san cho Cong ty ching toi, ba
Ng khong c6 phiéu béo gia, trong sudt qua trinh mua ban ba Ng khong cung cap
cho Cong ty ching t6i mot hoa don tai chinh nao, du chung t61 c6 nhic nhd nhiéu
lan. Tinh dén nay, Cong ty chung ti chi con ng ba Ng s tién 2.238.742.170 dong.
Nay Céng ty chung toi dong ¥ tra cho ba Cao Phuong Ng s6 tién thirc dn va thude
thily san con no 2.238.742.170 ddng, nhung yéu ciu ba Ng cung cap hoa don tai
chinh day du thi Cong ty chiing t6i s& tra.

Tai ban an kinh doanh thuong mai so tham s6 01/2018/KDTM-ST ngay 30
thang 11 nim 2018 cua Toa &n nhan dan huyén Tan Phudc, tinh Tién Giang can ctr
vao cac Diéu 24, 50, 55, 292, 302, 303, 304, 306 cua Luat Thuong mai; khoan 1
Piéu 147 Bo luat t6 tung dan su; khoan 2 Diéu 26 Nghi quyét sb
326/2016/UBTVQH14 ngay 30 thang 12 nim 2016 ctia Uy ban thuong vu Qudc
hoi quy dinh vé muc thu, mién, giam, thu, nop, quan ly va si dung an phi va 1é phi
Toa an. Xur:

Chép nhan toan bd yéu cau khai kién ciia ba Cao Phuong Ng.

- Bugc Cong ty trach nhiém hiru han nu6i trong thuy H san Ph pH tra cho ba
Cao Phuwong Ng sd tién no mua thtic in va thudc thily san chua tra la
2.238.742.170 d6ng va boi thuong thiét hai sé tién 1a 2.900.090.000 dong. tong
cong 5.138.832.170 dong (Nam ty, mot trim ba muoi tam triéu, tim trim, ba muoi
hai ngan, mot trim bay muoi dong). Thyc hién nghia vu tra Ngy khi an c6 hiéu luc
phap luat.

Ké tur ngay ba Cao Phuong Ng co don yéu cau thi hanh an, cho dén khi thi
hanh xong tat ca cac khoan tlen hang thang Cong ty trach nhiém hiru han nudi
trong thuy san Ph cham tra tlen thi con pH chju khoan tién 13i cua s tién con pH
thi hanh &n theo muc 1ai sut quy dinh tai Diéu 306 cua Luat Thuong mai, tai thoi
diém thanh toan.

Ngoai ra ban an con tuyén vé an phi va quyén khang céo cua cic duong su
theo quy dinh cua phap luat.

Ngay 07/12/2018, bi don — Cong ty trach nhiém hiru han nudi trong thuy san
Ph — Nguoi dai dién theo phap luat 6ng Ung Van H ¢6 don khang cao yéu cau Toa
an nhan dan tinh Tién Giang xét xir khong chap nhan toan bo yéu cau khoi kién
cua nguyén don ba Cao Phuong Ng.

Ngay 27/12/2018, Vién truéong Vién Kiém sat nhan dan tinh Tién Giang ¢
Quyét dinh khang nghi Phc thim sé 2487/QDKNPT-VKS-KDTM. Khang nghi
toan bd ban an kinh doanh thuong mai so thim sé 01/2018/KDTM-ST ngay
30/11/2018 cua Toa an nhan dan huyén Tan Phudc, tinh Tién Giang. Dé nghi Toa
4n nhan dén tinh Tién Giang xét xir Phc tham theo hudng hity toan bd ban an so
tham.
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Tai phién toda Phc tham: Nguyén don giir nguyén yéu cau khoi kién ;Bi don
giit nguyén yéu cau khang cdo; Dai dién vién kiém sat giit nguyén khang nghi cia
Vién trudng vién kiém sat nhan dan tinh Tién Giang. Cac duong su thoa thuan
dugc voi nhau Vé s6 tién mua ban thirc dn con ng nhu sau: Bi don dong y tra cho
nguyén don s6 tién mua thac an con no 2.238.742.170 dong; Nguyén don dong %
Xuit hoa don ban hang thong thuong theo qui dinh cua B9 tai chinh ddi V0’| s tién
2.238.742.170 d6ng, thoi gian xuét hoa don tai thoi diém bi don tra da tién. Riéng
viéc yéu cau boi thuong thiét hai hop dong cac duong su khong thoa thuan duoc
véi nhau.

Luat su bao vé quyén va loi ich hop phép cta nguyén don trinh bay 1y 1& bao
vé cho nguyén don: Bi don déng y tra cho nguyén don sb tién no 2.238.742.170
dong; Nguyén don dong Y Xuat héa don ban hang thong thuong theo qui dinh cua
Bo Tai chinh ddi véi sb tién 2.238.742.170 dong, thoi gian xuét hoa don tai thoi
diém bi don tra du tién, d& nghi Hoi dong xét xtr ghi nhan; D6i vai s6 tien boi
thuong thiét hai 2.900.090.000 dong thi phia bi don khong dong ¥ boi thuong la
khong ¢6 cin ctr. Boi 18, Hop dong kinh té do phia bi don soan thao, hai bén tu
nguyén Ky két hop dong bao tiéu san pham, thoi gian thuc hién hop dong tir thang
01 ndm 2017 dén 30/12/2017. Hop dong qui dinh rd gia ca va sé lugng hang hoa,
thoi gian giao hang 1a trong nam 2017; Céc bén thuc hién hop dong dén ngay
23/8/2017 thi khdng c6 van dé gi. Bén ngay 24/8/2017 khi bi don ban cé ra bén
ngoai, khéng ban ca cho nguyén don méi phét sinh tranh chap; Bi don ciing thira
nhan bén cé ra bén ngoai vai gia 50.000 dong/kg; Diéu 6 hop dong di qui dinh rd,
moi Viéc thoa thuan caa hai bén déu duoc 1ap thanh vin ban. Bi don don phu’ong
cham dut hop dong ma khong c6 van ban nao xac dinh; Do chi Ng tin twong so ca
ma bi don s& giao theo hop ddng kinh té da ky két 14 700 tin/nam, nén da ky két
hop dong ban ca cho chi PH dé huang chénh léch 1.000 déng/kg. Do phia bi don
khong ban ca cho chi Ng nén chi Ng pH mua ca caa chi L giao lai cho chi PH lam
cho chi Ng bi thiét hai, 156i gay nén thiét hai 1a caa bi don; Vé khang nghi cua Vién
Kiém sat nhan dan tinh Tién Giang thi thay rang Toa an Phc tham di bo sung day
da nén khdng can thiét hity an so tham. Bé nghi Hoi dong xét xtr Phc tham cin cr
khoan 2 Diéu 308 cua Bo luat t6 tung dan su, stra ban an so thim theo huéng ghi
nhan viéc nguyén don va bi don da thoa thuan tra so tien 2.238. 742.170 dong, thoi
gian xuat hoa don tai thoi diém bi don tra du tién. Riéng vé phan tién boi thuong
thiét hai do vi pham hop dong 1a 2.900.090.000 dong dé nghi giir nguy@n muac boi
thuong thiét hai cho nguyén don.

Bi don phat biéu tranh luan: Viéc ba Ng khdng bit c4 tai thoi diém gié cé trén
thi truong sut gia, dé c& qua lon, chitng minh bang viéc Cong ty Ph ban cé cho ba
Ng c6 thoi diém size 17-18 con/kg. Thoi diém thang 8 nam 2017 thi gia ca gidng
trén thi truong 50.000 déng/kg thi khéng cé 1y do gi ba Ng ky hop dong bén cho ba
PH gi4 29.000 dong/kg. Bé nghi hoi dong xét xtr xem xét, khong c6 hop déng mua
ban c4 gitra ba Ng, ba L va ba PH, nén khéng c6 thiét hai thuc té xay ra.

Pai dién Vién Kiém sat phét biéu y kién: Vé viéc tuan theo phap luat cua
Tham phan, Hoi dong xét xir, Thu ky da thuc hién dung quy dinh cua Bo luat t6



;
tung dan sy. Ngudi tham gia té tung chap hanh ding phap luat. Vé tha tuc t6 tung
va nodi dung cua ban an so thim: Pon khang céo cua bi don va khang nghi cua
Vién Kiém sat con trong thoi han luat dinh, nén dugc xem xét. Ba Ng cung cap
chung cir yéu cau bdi thuong thiét hai 1a mua ca cua ba L gia 49.000 déng/kg, ban
lai cho ba PH 29.000 ddng/kg. Qua két qua xac minh thi khong c6 ba L tai dia chi
trén. Ba PH thi trinh bay mua ca cua ba Ng theo gia thi truong chu khong theo gia
trong hop dong, ngoai ra ba Ng khdng cung cap thém chung ctr nao khac ching
minh cho viéc thiét hai. Pai dién Vién Kiém sat co thay doi khang nghi la chi dé
nghi stra 4n so tham. P& nghi Hoi ddng xét xir cin ctr khoan 2 Piéu 308 cua Bo
luat té tung dan su, chap nhan khang nghi cua Vién Kiém sat va chap nhan khang
c4o cta bi don, sta ban an so thim theo hudng khéng chap nhan yéu cau bdi
thuong thiét hai cho ba Ng.

Qua nghién ctru toan bo tai licu, chung ctur c6 trong hd so vu an duge tham tra
tai phién toa, khang nghi ctia Vién Kiém sat nhan dan tinh Tién Giang, khang céo
cia Cong ty trach nhiém hiru han nudi trong thuy san Ph — Nguoi dai dién theo
phap luat 6ng Ung Van H, 161 trinh bay cua cac duong su va két qua tranh tung tai
phién toa, y kién phat biéu cua ludt su bao vé quyén va loi ich hgp phap cua
nguyén don, y kién phat biéu cia dai dién Vién Kiém sat nhan dan tinh Tién
Giang.

NHAN PINH CUA TOA AN:

[1] Ve t6 tung: Toa an cap so tham xac dinh quan hé phéap luat cua vu &n la:
“Tranh chap hop dong mua ban hang hda va yéu cau boi thuong thiét hai do vi
pham hop dong” 1a ¢6 can clr dung phap luat.

[2] V& noi dung: Nguyén don va bi don cung trinh bay théng nhit, vao ngay
01/01/2017 ba Cao Phuong Ng — Chu dai ly thirc dn thuy san Phudce Loc va Cong
ty trach nhiém hiru han nudi trong thuy san Ph do 6ng Ung Van H 1am dai dién c6
xéac lap hop dong kinh té s6 01/HPMB-2017. Theo noi dung hop dong nay thi
Cong ty trach nhiém hiru han nuéi trong thay san Ph (Bén A) va bai ly thuc an
thuy san Phude Loc (Bén B) cung thoa thuén bao tiéu san pham la c4 tra glong,
thoi gian ¢6 hiéu luc caa hop dong tir ngay 01/01/2017 dén ngay 30/12/2017; Sb
luong 700 tan/nam; Mau c& 40 con/kg; Gia ban: 28.000 dong/Kg (Néu bat mau
kh&c so véi gia quy dinh thi cong trir 300 dong/con).

[3] Tai phién toa Phc tham, nguyén don va bi don cung théng nhat thoa thuan
vé sb tién mua ban thue &n con ng la 2.238.742.170 ddng. Bi don dong y tra cho
nguyén don sd tién no 2.238.742.170 ddng. Nguyén don dong y Xuat hoa don ban
hang thong thuong theo qui dinh cua Bo Tai chinh dbi VGI sb tién 2.238.742.170
d6ng, thoi gian xuat hoa don tai thoi diém bi don tra du tién khi ban &n c6 hiéu luc
phap luat. Xét thay, viéc thoa thuan cua cac duong su 1a hoan toan tu nguyén, phu
hop Véi qui dinh caia phap luat va phu hop voi dé nghi cua luét su bao vé quyén loi
ich hop phép cua nguyén don va 101 dé nghi cua Pai dién Vién Kiém sat tai phién
toa nén dugc Hoi dong xét xir ghi nhan viéc thoa thuan cia nguyén don va bi don .
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[4] Vé van dé boi thuong thiét hai do vi pham hop dong: Nguyén don yéu cau
bi don pH bdi thuong thiét hai do vi pham hop dong voi sé tién 2.900.090.000
ddng, bi don thi khong dong ¥ boi thuong. Xét don khang cao cua bi don va khang
nghi cia Vién Kiém sat nhan dan tinh Tién Giang, Hoi dong xét xtr thay rang: Can
ctr vao hop ddng kinh té s6 01/HPMB-2017 ngay 01/01/2017 ba Cao Phuong Ng —
Chu dai ly thirc an thuy san Phudc Loc (Bén B) va Cong ty trach nhiém hiu han
nudi trong thuy san Ph (Bén A) do 6ng Ung Van H 1am dai dién c6 xac lap thoa
thuan théng nhat ky hop dong bao tiéu san pham ca tra giéng, thoi gian thuc hién
hop ddng ké tir ngay 01/01/2017 dén ngay 30/12/2017; Sb lwong: 700 tin/nim;
Mau cé 40 con/kg; Gia ban 28.000 dong/kg (Néu bat mau khac so véi gia quy dinh
thi cong trir 300 ddng/con). Hai bén thuc hién hop dong dén hét ngay 23/8/2017 thi
phat sinh tranh chap. Nguyén don cho rang ké tir ngay 24/8/2017 bi don khong
giao c4 cho nguyén don, nguyén don pH mua cé cua ba Duong Thi Kim L dé giao
lai cho Trang trai D-Th(Ba Nguyén Thi Thu PH lam chua) gdy thiét hai
2.900.090.000 dong. Bi don thi cho rang, khi gia ca trén thi truong giam thi
nguyén don khong bt c& 1am cho bi don bi thiét hai do ca dé lau, size 16n ban mat
gia va tuyén b miéng cit hop dong véi nguyén don. Nguyén don thi khong thira
nhan 1oi trinh bay cua bi don, ca hai bén duong sy déu khong cé ching ctr chiing
minh. Can cit Diéu 6 cua hop dong kinh té s6 01/HPMB-2017 ngay 01/01/2017 da
qui dinh “...Trong qud trinh thuc hién c6 vieéng mac gi phat sinh hai bén chu déng
gap nhau tim cach gidi quyét, moi sw gidi quyét pH thé hién bang véin ban...”. Tuy
nhién, nguyén don va bi don déu khéng cd ching ct gi bang van ban dé chung
minh trong viéc thuc hién, tranh chap hop dong sé 01/HPMB-2017 ngay
01/01/2017. Do d6, can xac dinh 13i trong viéc vi pham hop déng nay thudc vé ca
hai bén duong su clng cd 15i trong viéc khong tiép tuc thuc hién hop déng. Ngoai
ra, hop ddng giira hai bén ciing khong qui dinh rd vé thoi gian giao ca cu thé moi
thang hoac mdi qui giao bao nhiéu ca ma chi thoa thuan giao 700 tin/nam.

[5] Vé xac dinh thiét hai cia hop dong: Nguyén don chirng minh bang hop
d6ng mua ca ngay 15/9/2017 cua ba Duong Thi Kim L (Bt luc 38-45) va hop
d6ng mua ban véi Trang trai B-Th(Ba nguyén Thi Thu PH Iam chi) vao ngay
15/8/2017 (But lyc 14-21) dé 1am co s& xac dinh thiét hai, Toa an so tham da cin
ctr vao 02 hop dong nay cling bién nhan giao nhan c4, giao nhan tién dé xac dinh
muc d6 thiét hai 1 2.900.090.000 dng va budc bi don pH bbi thuong toan bo sé
tién nay. Xét thdy, Toa an cip so tham budc bi don pH bdi thuong nhu trén 1a
khéng thoa dang. Bai 18, xét hop dong kinh té s sé6 01/HPMB-2017 ngay
01/01/2017 gitra ba Cao Phuong Ng — Chu dai ly thirc an thuy san Phudc Loc (Bén
B) va Céng ty trach nhiém hiru han nudi trong thiy san Ph (Bén A) do ong Ung
Vin H 1am dai dién; Hop dong mua béan ngay 15/9/2017 gitta ba Cao Phuong Ng
v6i ba Duong Thi Kim L; Hop ddng mua ban ngay 15/8/2017 giira Trang trai B-
Th(Do Ba PH lam dai dién) véi ba Cao Phuwong Ng thi c6 nhimg diém bat hop Iy
vé sb tién thiét hai 2.900.090.000 dong nhu sau:

- DOi véi hop dong bao tiéu san pham giira ba Ng va Cong ty trach nhiém hiu
han nudi trong thuay san Ph thi thoa thuan ban 700 tan ca/nam ma khong qui dinh
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rd vé thoi gian bat ca cu thé nhu vao thang nao hoic mdi thang pH giao bao nhiéu,
nén khong c6 co sd budc Cong ty trach nhiém hitu han nudi trong thuy san Ph pH
c6 trach nhiém giao ca cho ba Ng vao thang 8 va thang 9 nam 2017 dé ba Ng giao
lai cho Trang trai Btc Thanh. Bong thoi hop ddng mua béan cé gitta ba Ng va Cong
ty trach nhiém hiru han nudi trong thay san Ph ciing khong rang budc diéu khoan
nao ddi véi bén tha 3 khi thuc hién hop dong va khi phat sinh thiét hai.

- Béi voi Hop ddng mua ban ngay 15/8/2017 giira Trang trai B-Th(Do Ba PH
lam dai dién) véi ba Cao Phuong Ng: Hop dong xac 1ap ngay 15/8/2017 véi thoa
thuan giao cé trong thang 8 va thang 9 nam 2017 véi sb luong ca gidng la
150.000Kg. Theo noi dung hop dong nay dbi chiéu véi noi dung hop dong voi
Cong ty trach nhiém hitu han nudi trong thuy san Ph ky véi ba Ng thi cling khong
¢ co s& dé xac dinh Cong ty trach nhiém hiru han nudi trong thuy san Ph pH c6
trach nhiém giao luong c& néu trén cho ba Ng dé ba Ng dam bao hop dong véi
Trang trai bac Thanh.

- Péi véi Hop ddng mua ban ngay 15/9/2017 giira ba Cao Phuwong Ng voi ba
Duong Thi Kim L: Hop dong 1ap ngay 15/9/2017, s6 lugng 150 tan. Noi dung cia
hop dong khong c6 qui dinh thoi gian giao hang cu thé nhu thé ndo. Nén ciing
chua du co sé dé xac dinh ba Ng c6 mua cé cua ba L va giao lai cho Trang trai B-
Thhay khong, thoi gian mua c& cy thé nhu thé nao ciing khong thé hién trong hop
dong.

D& 1am r6 cac bat cap néu trén, theo yéu cau cia cac bén duong sy tai phién
toa Phc tham. Toa &n cap Phc tham da tien hanh tham tra xac minh, thu thap thém
chang cr nhu sau:

- COng an x& Thanh Hoa, huyén Tan Phudc, tinh Tién Giang cung cap: “1.
Vao ngay 25/8/2017 ba Cao Phuong Ng ¢é mang don yéu cau can thiép dén Cong
an x& Thanh Hoa nhe can thiép giira ba va 6ng H co tranh chdp hop dong kinh
¢... Cong an xa Thanh Hoa nhan thay vu viéc trén khong thugc tham quyen cua
Cong an xa gidi quyet nén hirong dan Ba chuyen ho so lén cap trén xem xét, gidi
quyét theo tham quyen 2. Vu viéc tranh chdp ban than ba Ng dén Cong an xa trinh
b&o. Thoi diém dé, dong chi Pham Hoang Sang — Truweng cong an x& va 02 dong
chi Céng an vién dén tai tru so Cong ty TNHH nudi trong thiy san Ph dé xem xét
giai quyét. Khi Cong an xd dén thi hai bén ti gidi tan nén Céng an xa khdng ldp
bién ban, béi vi khdng c6 L quan dén an ninh trdt tw. Tai 'Cong ty TNHH nudi
trong thuy san Ph, chiing téi ¢6 trao déi véi dng H — Gidm doc cong ty Vé Viéc dam
bao an ninh trat tw, moi viéc pH cho Co guan c6 thdm quyén gidi quyét. Ngoai
nhaing vdn dé trén ching toi khong ghi nhan gi thém”.

- P6i v6i ba Duong Thi Kim L, sinh nam 1978 — Dja chi: Khém 4, thi tran
M§ An, huyén Thap Mudi, tinh Bong Thap. Qua xac minh thi dugc 6ng Pham
Qudc Vil — Truong Khom 4, thi tran My An, huyén Thap Mudi, tinh Pong Thap
cung cap “Tai khu vec Khom 4, thi tran My An c6 ving nudi ca tra nhung téi
khong biét ba Dwong Thi Kim L, sinh nam 1978 nay la ai, lam nghé nghiép gi”.
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Van dé& nay phi hop véi két qua xac minh caa Vién Kiém sat nhan dan tinh Tién
Giang ngay 17/6/2019.

- B4i véi Trang trai B-Th(Ba Nguyén Thi Thu PH Iam cha): Toa an Phc tham
cling tién hanh xac minh tai dia phuong noi ba PH cu trG nhung ba PH tra 1di V6i
chinh quyén dia phuong 1a tir chdi cung cip théng tin xac minh cho Toa &n Phc
tham. Vao lic 11 gio 57 Pht, ngay 17/6/2019, Kiém sat vién Vién Kiém séat nhan
dan tinh Tién Giang dén tai tru s& Cong an phuong Trung Kién, quan Thét Nét,
thanh phé Can Tho dé ghi loi khai ba Nguyén Thi Thu PH, dugc ba PH cung cap
thong tin nhu sau: “...Ngodi viéc mua ca cua ba Ng con mua ca cua nhiéu nguoi
khac néza, vi mua so lieong lon dé nudi; Néu ba Ng cung cdp khdng dii s6 heong cé
theo hop dong da ky thi di mua ché khac chir khdng yéu cau ba Ng boi thuong;
Thuec té thi chi Ng giao ca cho toi thi tdi trd tién theo gid dao déng trén thi truong
chit khéng can cir theo gid trong hop dong mua ban. Néu gia thi truong tang thi toi
va chi Ng thoa thudn tang lén; Téi va chi Ng mua ban ca voi nhau mac du co ky
hop déng mua ban, nhung hic nao chi Ng giao cd diing véi gia trong hop dong thi
toi nhdn va tra tién, sau do chi Ng giao ¢ tiep s6 luwong con lgi theo hop dong ma
gia thi fruong cd tang hay giam thi tdi va chi Ng déu c6 thoa thudn ting hodc giam
theo chi khong pH la toan bg sé lwong ca trong hop dong déu giao nhdn véi gia
da ghi trong hop dong”.

Qua két qua xem xét ching ctir ma Toa so tham thu thap cd trong ho so va két
qua thu thap thém ching ct cua Toa an cap Phc tham va cua Vién Kiém séat nhan
dan tinh Tién Giang. Hoi ddng xét xtr Phc tham thay rang, viéc ba Ng chiing minh
bi thiét hai s tién 2.900.090.000 ddng la khong c6 c& so xac thuc. Boi 18, qua thu
thap va xac minh cua Toa an Phc tham va cua Vién Kiém sat nhan dan tinh Tién
Giang thi khong xac dinh duoc ba L ¢ Khom 4, thi tran My An, huyén Thap Muoi,
tinh Bong Thap c6 ving nudi ca ciing nhu ban ca cho ba Ng vao thoi diém thang 9
nam 2017. Di véi ba Nguyén Thi Thu PH thi tir chéi cung cap théng tin cho Toa
an Phc tham, nhung ba PH ¢6 cung cap thong tin cho Vién Kiém sat nhan dan tinh
Tién Giang. Qua doi chiéu 1oi trinh bay cua Ba PH do Toa an so tham thu thap,
gidy xac nhan cia ba PH c6 trong ho so va 1oi trinh bay cia ba PH vao ngay
17/6/2019 14 c6 nhiéu mau thuan. Cu thé ba PH xac nhian mua cé cta ba Ng nhu
sau: Ngay 18/9/2017, so luong c4 62.250Kg, gia 29.000 dong/Kg, mau 40 con/Kg,
thanh tién 1.805.250.000 dong; Ngay 25/9/2017, s6 lugng ca 28.850Kg, gia 27.000
d6ng/Kg, mau 35 con/Kg, thanh tién 778.950.000 dong; Ngay 30/9/2017, s luong
ca 58.260Kg, gia 26.000 ddng/Kg, miu 30 con/Kg, thanh tién 1.514.760.000 dong
(Bt luc s6 266, 267). Béi chiéu véi 101 trinh bay cua ba PH vao ngay 17/6/2019 la
khong phu hop. Bdi 18, ba PH cho rang mic du c6 lam hop ddng mua ban véi ba
Ng nhung khi giao nhan ca déu tinh theo gia dao dong trén thi truong, khéng tinh
theo gia hop dong. Do 101 trinh bay cua ba PH trude va sau khong thdng nhat, nén
161 trinh bay ctia ba PH khong c6 co s& xac thuc. Mat khac, tai thoi diém thang
9/2017 thi gia ca thyc té trén thi truong do ba Ng va phia bi don cung xac nhan tir
40.000 dong/Kg dén 50.000 dong/Kg (Tuy theo size ca), nén khong cé Iy do gi ba
Ng mua cta ba L gia tir 45.000 dong/Kg dén 49.000 dong/Kg lai ban cho ba PH
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gia tir 26.000 dong/Kg den 29.000dong/Kg, van dé nay phu hop véi giai trinh cua
bi don tai phién toa cho rang ba Ng khong c¢6 mua ban thuc té v6i ba L, ba PH va
khong co thiét hai thuc té xay ra. Do cic ching ctr ba Ng chimg minh thiét hai la
khong phu hop, nén khong c6 co so chép nhan yéu cau khdi kién cta nguyén don
vé van dé bdi thudng thiét hai.

TU nhitng can cr nhan dinh nhu trén, xét khang cado cua bi don vé viéc
khong dong ¥ bdi thuong thiét hai do vi pham hop ddng 1a c¢6 can ct, duoc Hoi
ddng xét xur chép nhan. Can ct khoan 2 Diéu 308 cua Bo luat t6 tung dan sy, stra
ban 4n so tham theo hudéng khong chap nhan yéu cau khdi kién cua nguyén don
doi bi don pH bdi thuong s6 tién 2.900.090.000 dong.

[6] Xét 101 dé nghi cua nguoi bao v¢ quyen va loi ich hop phap ctia nguyeén
don 14 ¢6 can ctr mot phan nén dugc chap nhén vé dé nghi ghi nhan viéc thoa thuan
ciia nguyén don va bi don vé& viéc tra sb tién mua ban thuc &n con no la
2.238.742.170 dong. Bi don d,ong y tra cho nguyén don sé tién ng 2.238.742.170
dong. Nguyén don dong y xuat hoa don ban hang thong thuong theo qui dinh cua
B Tai chinh doi véi so tien 2.238.742.170 dong, thoi gian xuat hoa don tai thoi
diém bi don tra du tien khi ban an co hi¢u lyc phap luat. Riéng vé van dé yéu cau
boi thuong thiét hai do vi pham hop dong, khong dugc chap nhan.

[7] Xét viéc thay doi khang nghi tai phién toa va loi dé nghi cua vi Dai dién
Vién Kiém sat nhan dan tinh Tién Giang 1a ¢6 can ctr, phu hop véi nhan dinh cua
Ho61 dong xét xir nén dugc chap nhan.
[8]V& an phi: Do sira ban 4n so thAm nén ngudi khang céo khong pH chiu an
phi Phc tham. Cac duong su pH chiu an phi so tham theo qui dinh.
Vi céac I€ trén,
QUYET DINH:

~ - Can ctr khoan 2 Dicu 284, khoan 2 biéu 296, khoan 2 diéu 308, biéu 309 va
biéu 148 ciaa Bo luat to tung dan sy 2015; biéu 468 cua B luat dan su;

- Cin cr vao Diéu 24, Diéu 50, Diéu 55, Diéu 302, Diéu 303 va Diéu 304 cua
Luat Thuong mai;

- Nghi quyét s6 326/2016/UBTVQH 14 ngay 30/12/2016 quy dinh vé muc
thu, mien, giam, thu,nop, quan ly va sir dung an phi, 1€ phi cua Uy ban Thuong vu
Quaoc haoi.

1. Chap nhan khang nghi cia Vién Kiém sat nhan dan tinh Tién Giang tai
phién toa; Chap nhan khang cao cua Cong ty trach nhiém hiu han nudi trong thuy
san Ph. Stra ban an kinh doanh thuong mai so tham s6 01/2018/KDTM-ST ngay 30
thang 11 nam 2018 cua Toa an nhan dan huyén Tan Phudc, tinh Tien Giang.

2. Chap nhan mot phan yéu cau khai kién ctua nguyén don.
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- Ghi nhan sy thoa thuan cua ba Cao Phuong Ng va Cong ty trach nhiém hiru
han nudi trong thay san Ph tai phién tda Phc tham: Cong ty trach nhiém hiu han
nudi trong thity san Ph cd trach nhiém tra cho ba Cao Phuong Ng s tién s tién
mua ban thtc an con no 12 2.238.742.170 dong. Ba Ng ddng y xuat héa don ban
hang thong thudng theo qui dinh cia Bo Tai chinh d6i véi sb tién 2.238.742.170
ddng, thoi gian xuat hoa don tai thoi diém bi don tra da tién khi ban an cé hiéu luc
phap luat.

Ké tir ngdy Ba Ng c6 don yéu cau thi hanh an, néu Cong ty trach nhiém hiu
han nudi trong thay san Ph khong tra khoan tién néu trén thi hang thang con pH
tra thém khoan tién 1ai theo muc 14i suat qui dinh tai Diéu 357 Bo luat dan su
tuong g véi thoi gian va sb tién cham thi hanh an.

3. Khong chip nhan yéu cau khai kién ctia ba Cao Phuong Ng vé viéc doi
Cong ty trach nhiém hiru han nuéi trong thuy san Ph pH bdi thuong thiét hai do vi
pham hop ddng vai so tién 2.900.090.000 dong.

4. Vé an phi:

- Cong ty trach nhiém hitu han nuoi trong thay san Ph khéng pH chiu an phi
Phc tham, va pH chiu 76.774.800 dong an phi kinh doanh thuong mai so tham,
dugc khau trir vao s tién 2.000.000 dong tam mg an phi da ndp theo bién lai thu
s6 19589 ngay 07/12/2018 ctia Chi cuc Thi hanh an dan sy huyén Tan Phuéc, tinh
Tién Giang, nén pH ndp tiép 74.774.800 dong an phi.

- Ba Cao Phuong Ng pH chiju 90.001.800 dong &n phi kinh doanh thuong mai
so tham, dugc trir vao sb tién 28.412.000 dong tam tng an phi da ndp theo bién lai
thu s6 19027 ngay 06/12/2017 cta Chi cyc Thi hanh 4n dan sy huyén Tan Phudc,
tinh Tién Giang, nén pH nodp tiép 61.589.800 ddng an phi.

Ban an Phc tham c6 hiéu luc phap luét ké tir ngdy tuyén an.

Trieong hop ban dn dwoc thi hanh theo quy dinh tai Diéu 2 Ludt Thi hanh an
dan sw thi nguoi dwoc thi hanh an dan sw, nguwoi pH thi hanh an dan si ¢ quyén
thda thugn thi hanh &n, quyén yéu c4u thi hanh an, tir nguyén thi hanh an hogc b;
cwong ché thi hanh an theo quy dinh tai cdc Piéu 6, 7 va 9 Ludt Thi hanh an dan
sw; Thoi hiéu thi hanh dn dwoc thuc hién theo quy dinh tai Diéu 30 Ludt Thi hanh
an dan su.

Tuyén an cong khai luc 08 gio 15 Pht, ngay 11 thang 7 nam 2019.

Noi nhégn: TM. HOI PONG XET XU PHC THAM

- TAND cap cao tai TP.HCM; THAM PHAN - CHU TOA PHIEN TOA
- TAND huyén Téan Phuéc, TG;

- VKSND tinh Tién Giang;

- CCTHADS huyén Tan Phudc, TG;

- Cac duong sy;

- Luu ho so, an van.

Tran Vin Pat
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