TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH Poc 1ap - Ty do - Hanh phuc

Ban 4n sd: 176/2026/KDTM-PT
Ngay 05-5-2026
V/v tranh chap hop dong mua
ban hang héa va bdi thudng
thiét hai
NHAN DANHNUGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phin Hpi dong xét xir phiic tham gom cé:
Thdam phan - Chii toa phién toa: Ong Huynh Van Luat
Cdc Tham phdan: Ong Nguyén Cong Luc;

Ba Nguyén Thi Huyén.

- Thw ky phién toa: Ba Nguyén Thi Tinh - Thu ky Toa 4n nhan dan
Thanh ph6 H6 Chi Minh.

- Dgi di¢n Vign Kiém sdt nhin dan Thanh pho Ho Chi Minh tham gia
phién toa: Ong Nguyén Thanh Nhan - Kiém sat vién.

Trong cac ngay 23 thang 4 va ngay 05 thang 5 nam 2026 tai try s¢ Toa an
nhan dan Thanh phé H6 Chi Minh (Co s& B) xét xur phiic tham cong khai vu an
kinh doanh thuong mai thu 1y s6 270/2025/TLPT-KDTM ngay 07 thang 10 nim
2025 vé viéc “Tranh chip hop dong mua ban hang héa va boi thuong thiét hai”.

Do Ban 4n kinh doanh thuong mai s6 03/2025/KDTM-ST ngay 18 thang
02 nam 2025 cua Toa an nhan déan thanh ph6 Thu Dau Mgt, tinh Binh Duong
(nay la Toa an nhan dan Khu vuc 15 - Thanh phé H6 Chi Minh) bi khang cao.

Theo Quyét dinh dua vy 4n ra xét xir phic tham s0 1088/2026/QD-PT
ngay 27 thang 02 nam 2026; Quyét dinh hoan phién toa s6 3991/2026/QD-PT
ngay 24 thang 3 nam 2026, gilta cac duong su:

- Nguyén don: Cong ty C6 phan K; dia chi try s6: S6 B 16 A duong b,
phuong H, thanh pho T, tinh Binh Duong (nay la phuong B, Thanh phd H6 Chi
Minh).

Nguoi dai dién hop phdp ciia nguyén don: Ong Nguyén Van T, sinh ndam
1977; dia chi: s0 C, dudng F, khu dan cu H, t0 A, khu phd H, phuong H, thanh
phé T, tinh Binh Duong (nay la phuong P, Thanh phé H6 Chi Minh), 1a nguoi
dai dién theo uy quyén (Van ban uy quyén ngay 07/5/2019); c6 don yéu cau giai
quyet Vang mat.

- Bj don: Cong ty co ‘phz‘in S2; dia chi tru sé: SO C duong T, phuong A,
thanh pho T, Thanh ph6 H6 Chi Minh (nay la phuong A, Thanh pho H6 Chi
Minh).
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Nguwoi dai dién hop phdp ciia bi don: Ba Nguyén Thuy Hong T1, sinh
nam 1974; dia chi: s6 F, duong C, khu ph6 G, phuong H, Thanh phé H6 Chi
Minh, 1a nguoi dai dién theo uy quyén (Van ban uy quyén ngay 03/12/2025); co
mat.

Ngueoi bao vé quyén va loi ich hop phdp cia bi don: Ong Nguyén Thanh
L, la Luat su cua Van phc‘)r}g L2 - thudc Poan Luat su Thanh pho H; dia chi: s6
E, N, phuong B, Thanh ph6 H6 Chi Minh; c6 mit.

- Nguoi ¢6 quyén loi, nghia vu lién quan:

1. Cong ty (;6 phan S3 (PP2); dia chi: L6 D, khu cong nghiép T, xd H,
huyén A, thanh pho Hai Phong (nay la phuong A, thanh pho Hai Phong); c6 don
yéu cau giai quyét vang mat.

2. Cong ty Cb phan P; dia chi: S6 A B duong V, phuong G, Quan C,
Thanh ph6 H6 Chi Minh (nay l1a phuong X, Thanh phd H6 Chi Minh); vang mat.

3. Cong ty TNHH X; dia chi: S6 A duong B,’khl:l dancu T, phu:’(‘)'ng T, thi
xa T, tinh Binh Duong (nay 1a phuong T, Thanh pho H6 Chi Minh); vang mat.

’ 4 Cong ty TNHH M; dia chi: S6 D du’(‘r)’ng‘N, Phuong F, ,quém B, Thanh
pho HO6 Chi Minh (nay 1a phuong B, Thanh phd H6 Chi Minh); vang mat.

5. Cong ty TNHH XI; dia chi: S6 A duong H, phuong T, Quén A, Thanh
pho H6 Chi Minh (nay 1a phuong A, Thanh pho H6 Chi Minh); vang mat.

6. Cong ty CP D1; dia chi: S6 B, Ngo C, phd N, phuong T, quan H,

Thanh phd Ha Noi; dia ch1 lién hé: S6 1, To B, phuong V, quan H, Thanh phd
Ha No6i (nay 1a phuong V, Thanh phd Ha N6i); vang mat.

7. Téng cong ty B2 (tén c: Tong cong ty D3); tru so tai: SO H duong H,
phuong H, thanh pho T, tinh Binh Duong (nay la phuong B, Thanh phb HO Chi
Minh); c6 don yéu cau giai quyét vang mat.

- Nguoi khdng cdo: Nguyén don Coéng ty C6 phan K
NOI DUNG VU AN:
Theo dn so tham:

[1]. Theo don khéi kién ngay 31/7/2013 va cdc 1oi khai c6 tai ho so,
nguoi dai dién theo phdp ludt cua nguyén don la ba Bui Thi L1 va nguoi dai
dién theo 1y quyén ciia nguyén don la éng Nguyén Van T trinh bay:

Cong ty C6 phan K (TDC) (sau day goi tat la Cong ty T2) la nha thau
chinh thi cong cong trinh nha ¢ an sinh xa hoi do Tong Cong ty D3 (B1) 1a chu
déau tu. Cong ty T2 va Cong ty Bl dé ky cac hop dong thau thi Cong xay dung
gom:

1. Hop dong s6 01B3/HDTCXD/2012 dé thi cong xay dung phan tho va

hoan thién trong nha doi v4i khu nha & an sinh xa hdi khu V véi cac 16 gom Al-
1; A 1-2; A1-3; Al-4; A1-5. Pia diém Cong trinh T, T, Binh Duong.
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2. Hop dong s 01B2/HDTCXD/2012 dé thi cong xay dung phan tho va
hoan thién trong nha d6i v6i khu nha & an sinh xa hoi khu A, M véi cac 16 gom
A (1-5); C (1-4); C (5-7). bia diém cong trinh: My Phudc (nay 1a T), B, Binh
Duong.

3. Hop dong s6 01B1/HDTCXD/2012 dé thi cong xay dung phan tho va
hoan thién trong nha ddi voi khu nha ¢ an sinh xa hoi khu H cu thé gdm day N1
(Al; A3; A4; A6); N2 (A2-1; A2-2; A5-1; A5-2); N3 (A2-3; A2-4: A2-5; A2-6;
AS5-3; A5-4;A5-5; A5-6), dia diém cong trinh tai phuong H, thanh phé T, Binh
Duong.

Pé thi cong ddi véi phan son nudc trong va ngoai nha Cong ty T2 da ky
két cac hgp dong voi cac nha thau thi cong son nudc va bot trét trong va ngoai
nha cu thé gom:

1. Hop dong thi cong xay dung s6 03B1/HPTCXD/2012 véi Cong ty CP
b dé thi cong hang muc nha A1.1; A1.2 cia khu V.

~ 2. Hop dong thi cong xdy dyng s6 03B2/HDTCXD/2012 véi Cong ty CP
b dé thi cong hang muc nha A1.3; A1.4; A1.5 cua khu V1.

3. Hop dong thi cong xdy dung sé 01A1/HDTCXD/2012 véi Cong ty
TNHH X1 dé thi cong cac day gém: day N1 (Al; A3; A4); day N2 (A2-1; A2-2;
A5-1; A5-2); Day N3 (A2-3; A2-4; A2-5; A2-6; A5-3; A5-4; A5-5; A5-6) cua
khu dan cu H.

4. Hop dong thi cong xdy dung so 01D3/HDTCXD/2012 véi Cong ty
TNHH X dé thi cong hang muc nha 16 A1, A2 ctia khu M.

5. Hop dong thi cong xdy dung sb6 03F/HDPTCXD/2012 véi Cong ty
TNHH M1 dé thi cong hang muc nha 16 A5 cua khu M.

Sau khi ky cac hop dong v6i nha thau thi cong duoc néu tai cac muc 1, 2,
3, 4, 5 néi trén, ngay 27/8/2012 TDC c6 ky két hop dong mua ban sé
27/2012/TDC-PV PAINT voi Cong ty Co phan S2 (PV PAINT) (sau day goi tat
1a Cong ty S2) vé viéc cung cap son, bot trét dé thi cong cho cong trinh nha ¢ an
sinh x4 hoi néu trén. Noi dung hop ddng thoa thuan cac ¥ chinh sau:

Chét lugng hang héa theo tiéu chuan ctia nha san xuat;

Giao hang tai kho bén A chi dinh thudc khu vuc Binh Duong (trén thuc té
co giao tai cong truong);

Bén B chiu trach nhiém ctr can bd hudéng dan k¥ thuat cho bén A thi cong,

Trudce khi sir dung son, bot trét cia Cong ty S2 trén toan b cong trinh
phia Cong ty T2 da yéu cau don vi cung cap son thir trén ddy nha Al, A3 khu
nha & an sinh x4 hoi khu dan cu Hoa Loi ddi v&i bot trét nhan hiéu SOLUX
trong nha va ngoai troi, son 16t nhan hiéu Semax Primer 2 DK, S 16t ngoai nha
nhan hién Vimax E, S 16t trong nha Vimax DK, S trAn nha Vimax D. Chét lugng
san pham son va bot trét thir nghiém dat yéu cau cta chu dau tu (co bién ban
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danh gia), tir co s6 nay Cong ty T2 moi quyét dinh 14y hang dé sir dung & cac
cong trinh. Cu thé nhu sau:

Tai khoan 2, diéu 5 cta hop df)ng co ghi 15 bén B (Cong ty S2) phai cu
can bd ky thuat dén tai cong trinh dé huéng dan ky thuat cho bén A (Cong ty
T2). Néu bén A thi cong sai hudng dan thi bén A chiu trach nhiém vé chéat luong
san pham. Ngoai ra bén B yéu cau bén A sir dung san pham theo ding huéng
dan trén bao bi va theo tai liéu hudng dan k¥ thuat do bén B cung cap.

Qua trinh thyc hién hop dong tir ngdy 13/9/2012 dén ngay 30/5/2013,
Cong ty T2 c6 mua cua Cong ty S2, tong cong:

Bot trét ngoai nha S1: ) luong 2.555 bao;

Bot trét trong nha S1: ) luong 6.541 bao;

Mua téng s son 16t, son phu trong va ngoai nha: s6 lugng 2.220 thing,
Tong gié tri hang hoa 1a 1.859.916.590 dong (c6 30 hoa don).

Tuy nhién sau khi su dung son va bot tret cua Cong ty S2 cung cap néu
trén dé son 1én cong trinh lai xuat hién sy bong troc tung mang, doi chd chi can
xit nudc 1én ldy tay cha vao tuong son s& bong ra, su s6 nay xay ra tai cac cong
trinh sau:

Tai khu nha ¢ an sinh xa hg1 khu cong nghiép V: 16 Al.1 co6 dién tich la
19.065m?, L6 A1.2 c6 dién tich: 19.065m?, L6 A c6 dién tich: 8.734m?, Lo A co
dién tich: 8.734m?, L6 A co dién tich: 8.734m?, sau khi trét bot va son da bi hu
hong xudng cip toan bo cac 16 da trét bot va son, tong cong: 64.334m>.

Tai khu nha ¢ an sinh xa hoi khu cong nghi¢p M: 16 A2 c6 dién tich:
27.159,030m?, L6 A c6 dién tich: 27.159,030m?, sau khi trét bot va son dé bi hu
hong xuong cap toan b cac 16 da trét bot va son. Tong cong: 54.318m?.

Viéc thuong luong nhung khong dat duoc két qua vi phia Cong ty S2 ¢b
tinh 1an tranh trach nhiém nén dé kip thdi khac phuc su ¢ theo yéu cau ciia Chit
dau tu TDC d3 thué cac don vi thi cong cao bo 16p son, bot trét tir san phém cua
Cong ty S2 cung cap va 16t lai 16p son méi. Theo do:

Ngay 04/3/2013 Cong ty T2 ky phu luc s6 03A1/PLHD/2013 gi4 tri phu
luc 1a 3.405.255.036 dong va phu lyc s6 03A2/PLHD/2013 gia tri phu luc la
2.198.452.316 dong, dé Cong ty C6 phan P khic phuc su cb son, bot trét tai
toan by khu nha & an sinh xa hoi B - khu cong nghiép V, téng gia tri la
5.603.707.352 déng. Dién tich phai son va trét bot lai 1a 50.247,12m?, gia tri thi
cong mdi mét vudng 1a 111,522,96 dong/1m>.

Ngay 04/3/2013 Cong ty T2 ky phu luc s6 03A3/PLHD/2013 véi Cong ty
TNHH X1 khic phuyc su ¢ son, bot trét tai nha ¢ an sinh x4 hoi B - Khu dan cu
H, Day N (A 2.1; A 2.2; A 5.2) day N3 (A.2.4; A 2.5; A 2.6; A 5.3) hanh lang
néi cac khu nha tai H, Téng dién tich cao va trét bot lai 1a 45.687,203m?, dién
tich son lai 1a 1.370.366m?, téng gia tri thi cong bt trét, son lai va cao bd phr:fm
16p cii 12 5.013.869.000 dong.
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Ngay 05/5/2013 Céng ty T2 ky phu luc s 06A/PLHD/2013 v6i Cong ty
X khic phuc su ¢ son, bot trét tai nha & an sinh x4 hoi B - khu cong nghi¢p M,
Lo A, dién tich trét bot lai 1a 27.159m?2, dién tich son lai 1a 1.382m?2. Téng gia tri
thi cong bot trét, son lai va cao bo phan 16p cii 1a 2.961.448.000 dong

Ngay 12/5/2013 Cong ty T2 ky phu luc s6 07A/PLHD/2013 véi Cong ty
M dé khac phuc sy ¢d d6i voi Lo A5 cua Khu nha & Khu Cong nghiép M, dién
tich trét bot 12 5.118m2, Tong gia tri thi cong lai bot trét, son lai va cao bé 16p cii
602.697.136 ddng

Téng cong dién tich hu hong thuc té 13 130.963,689m>

Téng chi phi khic phuc su c¢d 1a 14.181.721.488 dong. Sau nhiéu lan
thuong luong thi gitta Cong ty T2 va Cong ty S2 khong thoa thuan duge. Sau su
cd xay ra Cong ty T2 tra lai cho Cong ty S2:

+ Bot trét ngoai nha S1: 16 bao;
+ Bot trét trong nha S1: 04 bao;
+ S 16t, son phu: 549 thung.

Nhu vay, thuc té sau khi tra lai hang Cong ty T2 c6 mua cua Cong ty S2
va da sir dung voi gia tri thanh tién 1.859.916.589 dong, sO tién Cong ty T2 da
thanh toan 1a 858.574.500 dong Céng ty T2 con thiéu Cong ty S2 sb tién 1a
802.933.461 dong.

Nay, Cong ty T2 khoi kién budc Cong ty S2 bodi thuong sb tién
14.181.721.488 dong. Cong ty T2 dong y tra cho Cong ty S2 sb tién mua hang
hoa con thiéu 13 802.933.461 dong khi Cong ty S2 dong y bdi thuong thiét hai.
Cong ty T2 yéu cau 4p dung thoi hiéu di véi yéu cau tinh 13i cua Cong ty S2.

[2] Theo don phan té cia bi don 14/02/2014, cic don phan té bé sung
ngay 14/4/2021, ngay 25/4/2022, ngay 27/10/2022 va trong qua trinh giai quyét
vu dn, nguoi dai dién theo ity quyén ciia bi don Céng ty S2 — ba Nguyén Thuy
Hong Tl trinh bay:

Ngay 01/01/2012, Cong ty S2 ¢6 ky Hop d6ng nguyén tic véi Cong ty Co
phan S3 s6 02 vé viéc cung cap son cho cong trinh nha & an sinh xa hoi.

Ngay 30/5/2012, Cong ty S2 chao hang va gui quy trinh thi cong son cho
Cong ty T2. Ngay 01/8/2012, Cong ty S2 tiép tuc giri cac ban cong bd tiéu
chuan chét luong cta céac loai bot trét va cac loai son cho Cong ty T2. Ngay 15
va 16/8/2012, Cong ty T2 va Cong ty S2 di tién hanh sir dung thir bot trét va son
dé kiém tra chat lugng.

Ngay 27/8/2012, Cong ty T2 va Cong ty S2 tién hanh ky két Hop dong so
27/2012/TDC-PV PAINT dé Cong ty S2 ban son va bot trét cho Cong ty T2.

Trong cac ngay 20 va ngay 21/10/2012, Cong ty T2, Cong ty thi cong do
Cong ty T2 thué va Cong ty S2 di tién hanh thir nghiém cac loai bot trét va son.
Két qua 1a cac loai bot trét va son nay dat chat lugng yéu cau. Ngay 05/11/2012,
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Cong ty T2 va Cong ty S2 c6 hop va dua ra vin ban chap thuin chét lugng bot
trét, son va bao hanh son trong thoi gian 02 nam.

Tir ngay 13/9/2012 dén ngay 30/5/2013, Cong ty S2 da ban cho Cong ty
T2 son, bot trét c6 tong gia tri 1.859.916.589 dong. Cong ty T2 tra cho Cong ty
S2 858.574.500 dong. Tur ngay 01/5/2013 dén 24/5/2013, Cong ty T2 c6 tra cho
Cong ty S2 03 hang hoa tuong tmg v6i hoa don véi gia tri 198.408.628 dong va
con no lai s tién 13 802.933.461 dong.

Vé nguyén tic, do két qua giam dinh chat luong cia Cong ty T2 cung cp
1a do Céng ty T2 tu lay mﬁu dem di giam dinh chit luong 1a khong du tin cay.
Tuy nhién, Cong ty S2 van dong ¥ st dung két qua nay va chap nhan 1a san
pham bot trét Solux do Cong ty S2 cung cap cho Cong ty T2 c6 “thoi gian dong
két” khong dat chi tiéu “khéng mudn hon 450 phat” theo tiéu chuan Viét nam —
TCVN2003. Cy thé, bot trét Solux ngoai troi déng két & phut 470 (cham hon 20
phut so voi quy dinh) va bot trét Solux trong nha déng két ¢ phut 480 (chdm hon
30 phut so v61 quy dinh).

Tuy nhién, Cong ty S2 van bao luu quan diém khong o bang chimg
ching minh rang thoi gian dong két mudn hon tir 20 phit dén 30 phat so véi
TCVN ciia bot trét S1 ma dan dén tuong bong tréc, hu hong.

Qua trinh giai quyét vu an phia nguyén don cho rang da sir dung toan bo
s0 son cua Cong ty S2 cho cac cong trinh sau:

+ Cong trinh tai Khu Coéng nghiép V gém: Lo Al.l ¢6 dién tich 1a
19.065m?; A1.2 ¢ dién tich 1a 19.065m?; A1.3 ¢ dién tich 1a 8.734m?; A1.5 ¢6
dién tich 1a 8.734m?. Tong cong 1a 64.334m?.

+ Cong trinh tai khu céng nghiép M gédm: Lo A c6 dién tich 27.159,030m>
(lam tron 27.159m?); 16 AS c6 di¢n tich 27,159.030m? (lam tron 27.159m?).
Tong cong 1a 54,318m?.

+ Cong trinh tai H gdm: Lo N (A2-1) c6 dién tich 26.494,770m? (1am tron
26.495m?); 16 N2(A2-2) c¢6 dién tich 1a 26.494,770m? (lam tron 26.495m?), 16
N2(A5-2) 14 26.494,770m? (1am tron 26.495m?); 160 N3(A2-4) la 8.728m?, (A2-5)
13 8.728m>%, A2.6 12 8.728m?, A5.3 1a 8.728m?2. Tong cong 1a 175.804m?.

Cong ty S2 khong xac dinh duge Cong ty T2 co6 sir dung toan bo bot trét
va son d3 mua ctia Cong ty S2 cho cac Cong ty trén hay khong. Theo hudng dan
“thi cong bot ba va son ngay 13/9/2012” ctia Cong ty S2 gui Cong ty T2 thi do
phu trung binh 1kg 1a trong khoang tir 06-1m? (0,6-1m*/kg). Nhung thuc té khi
thi cong thé nao thi Cong ty S2 khong thé biét.

Vao ngay 04/03/2012, Cong ty T2 phat hanh cong van sé 31/2013/CV-
KDPT gui Cong ty S2. Trong do c6 noi dung: “TDC sé thué don vi giam dinh
thiét hai doc ldp va moi dai dién cua PV Paint lén cung tien hanh giam dinh
thiét hai.... lam co so tinh lai chi phi dé budc PV Paint dén b chi phi thiét hai
nay”. Tuy nhién, tir sau ngay 04/03/2012 Coéng ty T2 hoan toan khong moi
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Cong ty S2 dé hai bén cung tién hanh bt ctr cong viéc gi (nhu giam dinh thiét
hai hay ldy mau hang hoéa di giam dinh).

Vi vay viéc Cong ty T2 mang mau bdt trét tudng nhan hiéu “SOLUX”
dén Trung tdm 3 yéu cau giam dinh chat lwong 1a viéc lam don phuong cua
Cong ty T2, hoan toan khong c6 su tham gia, chung kién, hay ky bién ban lay
mau tir phia Cong ty S2. Va n6 duge Cong ty T2 thuc hién vao ngay 21/03/2012
(ngdy nop mau hang héa yéu cau giam dinh cho Trung tdm 3), dén ngay
06/05/2012 thi c6 két qua giam dinh.

Cong Ty S2 hoan toan khong biét gi vé viéc Cong ty T2 mang mau bot
tret tuong “SOLUX” di giam dinh tai T, Cong ty S2 chi biét dugc két qua giam
dinh k¥ thuat s6 030/N6.13/DG/2 ngay 6/5/2013 khi sao chup hd so khoi kién
ctia Cong ty T2 tai Toa an nén khong dong ¥ két qua giam dinh ctia Trung Tam
C.

Pbi véi no gdc: Trong qua trinh trién khai thuc hién Hop dong mua ban
s6 27/2012/TDC-PV PAINT ky ngay 27/08/2012, Cong ty C1 da ban son nudc,
bot tret tuong cho Cong ty T2 va da xuat hoa don gié tri gia ting véi tong sb tién
1a: 1.859.916.589 dong.

Cong ty T2 dé thanh toan cho Cong ty S2 mot phan tién hang tri gia:
858.574.500 ddéng va Cong ty c6 nhan lai mot phan hang hoa (hang tra lai) tr
Cong ty T2 trj gia: 198.408.628 ddng. Do vy, Cong ty T2 con no Cong ty S2 sd
tién ng gbc 1a: 802.933.461 dong.

Pay duoc x4c dinh 13 vy kién ma nguyén don yéu cau bi don “bdi thuong
thiét hai”. Cén cir va co sé phap 1y duy nhat ma nguyén don dua ra dé yéu cau bi
don c6 trach nhiém “Boi thuong thiét hai” la vi: “Bot ba” hay “Bot trét tuong”
(nhén hiéu SOLUX) ma bi don cung cap cho nguyén don 13 hang kém chat
luong (“khéng dat tiéu chudn vé do dong két”- nhw néu tai trang 2 cia Don
khéi kién ngay 31/07/2013 ciia Nguyén don). Tir d6 dén nay, nguyén don van
giit nguyén “cin ctt va co sd khoi kién nay”, ma khong c6 bat ky su thay doi, bd
sung nao thém.

Nguyén don cho rang B trét tuong khong dat tiéu chuin vé do dong két 1a
hang kém chat luong 1a khong c¢6 can ct, chimg ctr ching minh diéu nay 1a
Cong van sd 56/CV-KD cua Cong ty K1 (trd 1oi cong vin s6:06/TA-DS ngay
01/02/2018 ciia Toa dan nhdn dan TP Thi Ddau Mét). Tai diém (d) muc sb 2
Cong vin s6 56/CV-KD néu: [d/ Két qua gidm dinh ciia Trung tdim C, ngay
06/05/2013 cho biét bt trét khong dam bdo thoi gian déng két (Iau hon 20 phit
so voi qui dinh la 450 phit). Piéu nay khéng dong nghia la san pham khéng
dam bdo chdt lwong].

Nhu vy viéc nguyén don cao budc san pham ciia bi don cung cap 1a san
pham “Khong dam bao chat luong” hay “Kém chat luong” 1a chua co co s&
vitng chic.

Ngoai ra, ké ca khi nguyén don chtrng minh duoc rang san phim cua bi
don cung cap 1 san pham “Khéng dam bao chat luong” hay “Kém chét luong”,
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thi can ct Diéu 303 Luat thu’O’ng me;li 2005 qui dinh: trach nhiém boi thuong
thiét hai phat sinh khi c6 du cac yéu t6 sau day:

1. C6 hanh vi vi pham hop dong;
2. C6 thiét hai thuc té;
3. Hanh vi vi pham hop dong la nguyén nhan truc tiép gay ra thiét hai.

Cho dén nay, nguyén don van khong dua ra duoc tai liéu, ching ctr khach
quan, dé chting minh duogc rang Bot tret twong khong dat tiéu chuan vé do dong
két chinh 1a nguyén nhan truc tiép giy ra tinh trang tudong bi bong troc, nit né,
theo qui dinh tai khoan 3 Piéu 303 Luat Thuong mai. Do do, bi don dé nghi Toa
an bac toan bo yéu cau khoi kién vé bdi thuong thiét hai ciia nguyén don.

Pbi v6i 1ai cham thanh toan: Cin ctr Piéu 4 cua Hop dong mua ban s
27/2012/TDC-PV PAINT ngay 27/08/2012, thi Bén mua (Cong ty T2) c6 nghia
vu phai thanh toan cho Bén ban (Cong ty S2) trong thoi han 30 ngay ké tir ngay
xuat hoa don. Néu qua thoi han nay, thi Bén mua s& phai tra 13i suat cham thanh
toan murc 0,05% mat ngay, tic 18% maot nam.

Tinh theo ngdy cua Hoéa don GTGT cudi cung (tai Bang ké héa don
GTGT trén day), tirc 12 30/05/2013, thi tit ca khoan no dén han ma Bén mua
phai thanh toan cho Bén ban 1a dén hét ngay 30/06/2013 theo qui dinh Hop
d6ng. Bat dau tir 01/07/2013 1a 4p dung 1i chdm thanh toan. Tuy nhién Cong ty
S2 quyét dinh chi bat dau tinh thoi gian chdm thanh toan d6i v4i nguyén don tir
ngay 01/01/2014 1a ¢ loi va giam nhe nghia vu cho nguyén don, nén dé nghi
Toa an xem xét chap nhan.

Can ctit Diéu 9 ciia Nghi quyét sé6 01/2019/NQ-HPTP ngay 11/01/2019
ctia Hoi déng tham phan Toa 4an Nhan dan toi cao, huéng din mirc 13i suat tién
vay, cham thanh todn do cac bén théa thudn nhung khong dugc vuot qua muc 1ai
suat t6i da do phap luat dan su quy dinh vao timg thdi ky. Nén Cong ty S2 chia
thot gian tinh 131 cham thanh toan thanh hai giai doan.

Nay, trude yéu cau khoi kién cua Cong ty T2 thi Cong ty S2 khong chap nhan.
Cong ty S2 yéu cau Cong ty T2 tra hét s6 tién con thiéu 13 802.933.461 dong va
Cong ty S2 yéu cau tinh 1di cham tra ké tr ngay 01/01/2014 dén ngay
01/01/2017 voi muec 13 13 13,5% nam, tinh tir ngay 01/01/2017 dén ngay xét xtr
so thim 1a 18%/nam, cin ¢t vao thoa thuan tai Diéu 4 cia Hop déng mua bén s6
27/2021/TDC-Pvpaint ngay 27/8/2012.

[3]. Nguoi c¢é quyén loi, nghia vu lién quan:

[3.1]. Theo vin ban trinh bay ¥ kién ngay 25/02/2016; don xin xét Xt vang
mit ngay 08/12/2017, ngudi dai dién hop phap ctia Cong ty c6 phan S3 trinh
bay: Cac san phém bot trét hi¢u Solux ma Cong ty Cb phan S3 (goi tat 1a Cong
ty S3) da phan ph01 cho Cong ty S2 dé cung cap cho du an nha ¢ xa H Binh
Duong dugc san Xuat boi Cong ty c6 phan P1. Chat luong san pham phu thudc
vao qua trinh san xuét. Cong ty S3 chi 13 bén mua san pham bot trét tir Cong ty
D1 va phan phdi lai cho Cong ty S2 dé cung cap cho du 4n nha & xd H Binh



Duong.

[3.2]. Theo vin ban trinh bay y kién ngay 31/12/2014 va ngay 19/ 12/2017,
nguoi dai dién hop phap cia Cong ty D trinh bay: Ngay 25/4/2012, Cong ty co
phan P (sau day goi 1a Cong ty D) co6 ky hop dong thi cong xay dung sO
03BI/HDTCXD/2012 va ngay 07/5/2012 Cong ty B ¢6 ky hop dong xay dung
s6 03B2/HPTCXD/2012 véi Cong ty T2 vé viéc thi cong nha ¢ xa hoi tai Khu
dancu V.

Cong ty D da tién hanh thi cong theo diing thoa thuan ctia hop dong, ding
ti€u chuan, k¥ thuat, hang muc son nudc do Cong ty S2 gidm sat.

Qua trinh thi cong, Cong ty D nhan thdy vat tu son nuéc do Cong ty S2
cung cap la san pham kém chét luong khong bam dinh. Phia chu dau tu di yéu
cau tam ngung thi cong va khao sat thuc té. Két qua kiém tra 13 toan bd hang
muc lién quan dén son nudc déu bi bong troc nén phia Cong ty T2 di c6 nhing
cudc hop phan anh lai véi Cong ty S2.

Ngay 04/3/2013, Cong ty T2 va Cong ty P dd ky phu luc hop dong sb
03A1/PLHD/2013 va phu luc hop dong sé 03A2/ PLHP/2013 dé cao bo va lam
lai toan bo khéi luong cong trinh véi ngudn son va bot trét do don vi khac cung
cap. Cong ty D di hoan thanh nghia vu cia minh theo dung hop dong. Cong ty
P khong nhan duogc bat ky phan anh nao tir Cong ty S2 va Cong ty T2 vé viéc
thi cong khong dung k¥ thudt no1 chung va thi cong son, bot trét nodi riéng. Cong
ty D khong chiu trach nhiém vé nhiing van dé tranh chép gifra Cong ty T2 va
Cong ty S2.

[3.3]. Theo vin ban trinh bay y kién ngay 16/10/2014 va ngay 19/12/2017,
nguoi dai dién hop phap cia Cong ty TNHH X trinh bay: Ngay 15/3/2012, Cong
ty TNHH X (Sau day goi 1a Cong ty X) c6 ky hop dong thi cong xay dung so
01D3/HPTCXD/2012 véi Cong ty T2 vé viéc thi cong nha & xi hoi tai M. Sau
khi ky két hop déng va nhan ban giao dia diém cong trinh dé thyc hién, Cong ty
X di thyuc hién theo dung hop ddng, dung cac tiéu chuan, ki thuat do Cong ty
T2 ban hanh duéi su giam sat caa Cong ty S2. Hop dong dd duoc hoan tat va
thanh ly.

Cong ty X duoc biét Cong ty S2 cung cip san pham Son kém chit luong,
nén Cong ty T2 da hop voi Cong ty S2 vé viée khic phuc hau qua va bdi thuong
thiét hai. Thang 05/2013, Cong ty X da nhan duoc yéu cau ctia Cong ty T2 vé
viéc kiém tra cong tac son nudc tai cong trinh ma minh dang thi cong. Sau khi
kiém tra, toan by cong trinh dé hoan thanh lién quan dén phan son nudc déu bi
bong troc tram trong. Ngay 05/5/2013, Cong ty T2 va Cong ty X da ky phu luc
hop dong s6 06A/PLHD/2013 dé cao bo va lam lai toan bd khéi luong cong
trinh vo1 nguon son va bdt trét do don vi khéac cung cap Sau khi hoan tat viéc thi
cong theo phy luc hop dong, Cong ty T2 da thanh toan cho Cong ty X so tién la
2.961.448.000 dong. Viéc tranh chip giira Cong ty T2 va Cong ty S2 chi lién
quan dén noi dung hop ddng cung cap san phan son kém chat luong. Cong ty X
da hoan thanh nghia vu v61 Cong ty T2. Qud trinh thi cong, Cong ty X khong
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nhan duoc bat ky phan anh nao tir Cong ty S2 va Cong ty T2 vé viéc thi cong
khong ding ky thudt ndi chung va thi cong son, bot trét noi riéng nén Cong ty X
khong cé trach nhiém vé nhiing van dé tranh chap gitra Cong ty T2 véi Cong ty
S2.

[3.4]. Theo vin ban trinh bay y kién ngay 22/12/2014 va ngay 18/12/2017,
nguoi dai dién hop phap cua Cong ty TNHH M trinh bay: Ngay 23/5/2012,
Cong ty M c6 ky hop dong thi cong xdy dung sé6 003E/HDTCXD/2012 véi
Cong ty T2 vé viéc thi cong nha & x3 hoi tai M. Sau khi ky két hop dong va
nhan ban giao dia diém cong trinh dé thuc hién, Cong ty M da thuc hién theo
dung hop ddng, dung cac tiéu chuan, k¥ thuat do TDC ban hanh duéi sy gidm
sat ciia Cong ty S2. Hop dong da dugc hoén tat va thanh 1y.

Cong ty M duoc biét Cong ty S2 cung cap san pham S, bot ba kém chat
luong, nén Cong ty T2 da hop vai cong ty S2 vé viée khic phuc hau qua va boi
thuong thiét hai. Thang 05/2013, Cong ty M da nhan duoc yéu cau ctia Cong ty
T2 vé viée kiém tra cong tac son nudc tai cong trinh ma minh dang thi cong. Sau
khi kiém tra, toan bo cong trinh da hoan thanh lién quan dén phan son nudc déu
bi bong troc tram trong. Ngay 12/5/2013, Cong ty T2 va Cong ty M da ky phu
luc hop dong s6 07A/PLHP/2013 dé cao bo va lam lai toan bo khéi lugng cong
trinh v&i ngudn son va bot trét do don vi khac cung cap. Sau khi hoan tt viée thi
cong theo phu luc hop dong, Cong ty T2 di thanh toan cho Cong ty M s tién 1a
602.697.136 dong.

Vi¢c tranh chap gitta Cong ty T2 va Cong ty S2 chi lién quan dén noi dung
hop d6ng cung cip san phan son kém chét lugng. Cong ty M d3 hoan thanh
nghia vu véi Cong ty T2. Qua trinh thi cong, Cong ty M khong nhan dugc bat
ky phan anh nao tir Cong ty S2 va Cong ty T2 vé viéc thi cong khong dung ky
thuat n6i chung va thi cong son, bot trét noi riéng nén Cong ty M khong cé trach
nhiém vé nhimg van dé tranh chip giita Cong ty T2 véi Cong ty S2.

[3.5]. Theo to trinh ngay 29/12/2014 va vin ban trinh bay y kién ngay
18/12/2017, nguoi dai dién hop phap cua Cong ty TNHH X1 trinh bay: Ngay
12/01/2012, Cong ty TNHH X1 (sau day goi la Cong ty X1) co ky hop ddng thi
cong xay dung s 01A1/HDTCXD/2012 v61 Cong ty T2 vé viéc thi cong nha &
xa hoi tai Khu dan cu H.

Sau khi ky két hop dong va nhan ban giao dia diém, mat bang, Cong ty X1
da thuc hién theo ding hop dong, dung cac tiéu chuan, ky thuat. Cong ty X1
duoc biét Cong ty S2 cung cap san pham S, bot ba kém chat lugng, nén Cong ty
T2 d3 hop v6i Cong ty S2 vé viéc khiac phuc hau qua va bdi thuong thiét hai.
Cong ty X1 da nhan duoc yéu cau ciia Cong ty T2 vé viée kiém tra cong tac son
nudc tai cong trinh ma minh dang thi cong. Sau khi kiém tra, toan bo cong trinh
d3 hoan thanh lién quan dén phan son nudc déu bi bong tréc tram trong. Ngay
04/3/2013, Cong ty T2 va Cong ty X1 dad ky phu luc hop dong sd
O3A3/PLHB/2013 dé cao bo va lam lai toan bo khéi lugng cong trinh. Sau khi
hoan tat viéc thi cong theo phu luc hop dong, Cong ty T2 da thanh toan cho
Cong ty X1 s6 tién 13 5.013.869.000 dong.
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Viéc tranh chip giita Cong ty T2 va Cong ty S2 chi lién quan dén noi dung
hop dong cung cép san pham son kém chét luong. Cong ty X1 di hoan thanh
nghia vu v6i Cong ty T2. Qua trinh thi cong, Cong ty X1 khéng nhan dugc bat
ky phan anh nao tir Cong ty S2 va Cong ty T2 vé viéc thi cong khong dung ky
thuat no1 chung va thi cong son, bot trét néi riéng. Cong ty X1 khong co trach
nhiém vé nhimg van dé tranh chap giita Cong ty T2 véi Cong ty S2.

[3.6]. Déi voi Cong ty Co phan D1 da dugc Toa an tricu tap hop 18 nhiéu
lan dé dén Toa 4n 1am viéc nhung ludn ving mit khong cé 1y do, cling khong co
van ban glri cho Toa an nén Toa an khong thé ghi nhan y kién cua Cong ty Co
phan D1.

[3.7] Téng cong ty D2 (tén cii: Tong cong ty B3) trinh bay: Qua xem xét,
Tong Cong ty D3 xac dinh khong c6 quyén loi, nghia vu lién quan vu an tranh
chap néu trén, vi vay bang vin ban nay Tong Cong ty de nghi duogc Vang mat
trong tat ca cic budi 1am viéc cua Toa an va xin dugc vang mat trong tat ca cac
phién xét xtr ctia Toa an. D& nghi Toa an xem xét va giai quyét vu an theo quy
dinh cua phap luat.

* Tai Ban an kinh doanh thwong mai sé 03/2025/KDTM-ST ngay 18
thang 02 nim 2025 cua Toa 4n nhan dan thanh phd Tha Dau Mot, tinh Binh
Duong (nay 1a Toa an nhan dan Khu vuc 15 - Thanh phé Ho Chi Minh) d3 tuyén
XU:

1. Khong chap nhan yéu cau khoi kién ctia Cong ty Co phan K vé viéc budc
Cong ty CO phan S2 phai boi thuong thiét hai s6 tién 1a: 14.181.721.488 dong;

2. Ch,’élp nhan mot phan yéu cau phan t6 cua bi don Cong ty Co phan S2 vé
“Tranh chap hgp dong mua ban hang hoa”.

2.1. Bugc Cong ty Co phan K phai tra cho Cong ty C6 phan S2 s tién goc
la: 802.933.416 dong.

2.2. Pinh chi yéu cau giai ‘quyét tién 13i ctia bi don Cong ty C6 phan S2 ddi
vo1 nguyén don Cong ty Co phan K.

2.3.Ké tir ngay Ban an ¢6 hiéu luc phap luat cho dén khi thi hanh an xong,
tat ca cac khoan tién, hang thang bén phai thi hanh an con phai chiu khoan tién
141 ctia s6 tién con phai thi hanh an theo mirc 13i sudt quy dinh tai khoan 2 Diéu
468 cua Bo Luat Dan su.

Ngoai ra, ban dn con tuyén vé an phi, nghia vu thanh toan, quyén khang
cao cho cac duong su.

Sau khi c6 ban an so tham, ngay 3 1/7/2025 nguyén don Cong ty Cf) phan
K ¢6 don khang cao toan bd ban an so tham, d€ nghi Toa an cap phuc tham sira
ban an so tham.

‘Tai phién toa phuc tham, nguoi dai dién hop phap cua nguyén don c6 don

yéu cau giai quyét vang mat, gitr nguyén yéu cau khoi kién va yéu cau khang
c40, bi don khong dong ¥ khang cao ctia nguyén don, dé nghi giir nguyén ban an
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so tham. Cac duong su khong thoa thuan dugc voi nhau vé viée giai quyét vu
an.

*Y kién cua dai dién Vién Kiém sat nhan dan Thanh phd HO Chi Minh:

- V& t6 tung: Trong qua trinh giai quyét vu an ké tu khi thu ly cho dén khi

dua vu an ra xet xu phuc tham, nhimg ngudi tlen hanh t6 tung va nhitng nguoi
tham gia t6 tung da thuc hién dung phap luat tb tung.

- V& ndi dung: Khang cdo cua bi don khong c6 cian ct chdp nhan. Dé nghi
Ho1 dong xét xir can cr khoan 1 Diéu 308 cua B luat T6 tung dan sy nam 2015,
khong chap nhan khang c4o cua bi don, gilt nguyén ban an so tham.

Sau khi nghién ctru céc tai liéu ching ctr co tai ho so da duogc thim tra tai
phién tda; can cur vao két qua tranh tung tai phién toa, ¥ kién cua cac duong su,
¥ kién cua dai dién Vién Kiém sat nhan dan Thanh pho H6 Chi Minh.

NHAN PINH CUA TOA AN:

[1] V& td tung:

[1.1] Pon khang céo ctia nguyén don Cong ty C6 phan K duoc thuc hién
trong thoi han ludt dinh, nén viéc khang céao 1a hop 1¢€.

[1.2] V& viéc Vang mat cua duong sy: Nguoi dai dién hop phap cua
nguyén don Ong Nguyén Vin T c6 don yéu ciu giai quyét ving mit; ngudi co
quyén loi, nghia vu lién quan Cong ty TNHH X, Cong ty TNHH M, Cong ty
TNHH X1 va Cong ty C6 phan P1; Cong ty Cb phan b da tricu tap hop 1¢
nhung vang miat khong co ly do. D01 voi Cong ty Co phan S3 (PP2) va Tong
cong ty D2 da co don yéu cau Toa an xét xir vang mat. Can cir khoan 3 Diéu 296
B luat T6 tung dan sy, Toa an xét xir vang mit cac duong sy ¢6 tén trén.

[1.3] V& thoi hiéu khai kién: Trong qua trinh t6 tung, nguyén don dé - nghi
Toa an ap dung thoi hiéu khai kién dé dinh chi giai quyet y€u cau phan t6 yéu
cau tinh 14i ctia bi don vi thoi hiéu khai kién da hét. Xét thay, theo Diéu 429 cua
Bo luat Dan su nim 2015 thi thoi hiéu khai kién dé yéu cau Toa an giai quyét
tranh chap hop ddng 1a 03 nam, ké tir ngdy ngudi co6 quyén yéu cau biét hoic
phai biét quyén va loi ich hop phap cia minh bi xdm pham. Theo don khdi kién
ngay 31/7/2013 dén ngay bi don co don phan t6 yéu cau tinh tién 1ai cham tra la
ngay 14/4/2021 1a qua thoi gian 03 nam ké tir ngdy ngudi c6 quyén yéu cau blet
hodc phai biét quyén va loi ich hop phap cia minh bi xdm pham nén yéu cau
nay cua bi don da qua thot hiéu theo quy dinh phap luat. Do d6, Toa an cap so
tham dinh chi yéu cau tinh 1i cta bi don 1a phu hop voi quy dinh tai Diéu 429
cua B¢ luat Dan su.

[2] Cac bén duong su thong nhat nhitng ndi dung sau: Veé viéc giao két va
thuc hién hop dong: Giira Cong ty T2 vdi Cong ty S2 ky két Hop dong kinh té
s6 27/2012/TDC-PV PAINT ngay 27/8/2012, theo d6 Cong ty S2 thuc hién
cung cap hang hoa cho Cong ty T2 1a son 16t Semax Premer 2DK, son ngoai nha
Vimax EX DK, son trong nha V2, bot ba trong va ngoai nha dé thi cong cho cac
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cong trinh cua Cong ty T2. S(A), lugng, gia tri theo tirng don dat hang. Cong ty S2
da cung cap cho Cong ty T2 s6 lugng hang hoéa nhu sau:

- Bot trét ngoai S1: S6 luong di giao theo hoa don 14 2.555 bao;
- Bot trét trong nha S1: S6 luong 6.541 bao;
- Mua tong s6 son, 16t son phi trong va ngoai nha: S6 luong 2.220 thung.

Sau sy ¢ xay ra Cong ty T2 tra lai cho Cong ty S2: Bot trét ngoai nha S1.
16 bao; bot trét trong nha S1: 04 bao; son 16t, son phi: 549 thung. C6 téng 30
hoa don ban hang kém theo véi sb tién 1.859.916.590 dong, Cong ty T2 di
thanh toan cho Cong ty S2 1a 858.574.500 dong va gia tri hang hoa da hoan tra
cho Cong ty S2 1a 198.408.629 dong, Cong ty T2 con thiéu Cong ty S2 gia tri
hang hoa s6 tién 1a 802. 933.461 dong va dong y thanh toan cho Cong ty S2 sb
tién con thiéu v6i yéu cau bi don phai bdi thuong thiét hai cho nguyén don.
Nhitng ndi dung cac duong su da thong nhat 1a tinh tiét, su kién khong phai
ching minh theo quy dinh tai khoan 2 Diéu 92 B¢ luat Té tung dan su.

[3] V& noi dung vu an: Nguyén don yéu cau boi thuong thiét hai 1a chi phi
khic phuc héu qua tir viéc bi don cung cap san pham son, bot trét kem chét
luong voi s6 tién 14.181.721.488 ddng. Bi don khong chdp nhan yéu cau khoi
kién ctia nguyén don vi cho rang khong vi pham chat luong hang héa ma do nha
thau thi cong khong ding quy trinh k¥ thuat dan dén nhiing thiét hai chat luong
bgf)t trét bi vo, bong troc, bot mém, dd bam dinh cua bt va son khong dat yéu
cau.

[3.1] Xét khang cao cia nguyén don:

Nguyén don cho rang, Toa an cap so tham chua danh gia khach quan 101
khai ctia duong su, ho so tai liéu c6 trong ho so vu 4n lam anh hudng dén quyén
loi cua nguyén don.

Xét thay, qua trinh thi cong, nguyén don di st dung 2.539 bao bot trét
ngoai nha hi¢u Solux; 6.537 bao bot trét trong nha hi¢u Solux va 1.761 thung
son 16t, son phu (trong va ngoai nha) vao cac cong trinh: Cong trinh nha ¢ an
sinh xa ho1 tai Khu cong nghi€p V; Cong trinh nha ¢ an sinh xa hdi tai Khu cong
nghiép M va Cong trinh nha & an sinh xd hoi tai Khu dan cu H. Tuy nhién, sau
khi thi cong xong thi tai cadc cong trinh néu trén xay ra hién tuong tuong bi nuit,
né, bong troc, phéng rOp nén dé khic phuc su ¢, dam bao tién do thi cong cong
trinh nguyén don da phai ky Phu luc hop déng v6i Cong ty Co6 phan B, Cong ty
TNHH X, Céong ty TNHH M va Cong ty TNHH X1 dé thuc hién viéc cao bo
toan bo phén son, bot trét cli va trét bot, son lai moi bﬁng san phém cua nha
cung cap son, bot trét khac. Tong chi phi Cong ty T2 di bo ra dé khac phuc su
cd 12 14.181.721.488 dong nén nguyén don khai kién yéu cau Cong ty S2 phai
thanh toan lai cho Cong ty T2 s6 tién khac phuc thiét hai nay nhung phia bi don
Cong ty S2 khong dong y vi Cong ty S2 cho rang minh khéng vi pham hop
ddng, chat luong hang hoa Cong ty S2 cung cip 1a dam bao chat lugng hang hoa
theo tiéu chuan ciia nha san xuét.



14

Theo nguyén don, nguyén nhan xay ra hién tuong tuong bi nut, né, bong
troc, phong rop 1a do dung son va bot trét kém chat luong ctia Cong ty S2. Tai
Bién ban ddi chat ngay 25/02/2022, ddi chat vé Thong bao s6 184/TB-TDC
ngay 22/02/2013 va Cong van sé 14/2013/CV/PVPAINT-KD ngay 27/3/2013
nguyén don va bi don van khong thong nhat dugc vé vi tri va sb lugng tudng bi
hu hong, Cong ty S2 ¢6 dé nghi khic phuc nhung nguyén don da gui Cong van
s6 31/2013/CV-KDPT ngay 04/3/20213 phuc dap s& thué don vi thir 3 sta chita
va chi phi nay do Cong ty S2 phai thanh toan lai cho Cong ty T2. Tai Thong bao
s6 14/TB-TA ngay 18/01/2022, Toa an cap so thAm da yéu cau nguyén don cung
cap cho Toa an nhat ky cong trinh, nhat ky thi céng dé lam rd viéc giam sat
nghiém thu tung giai doan c6 xay ra hi¢n tugng son bi bong tréc, khi xay ra hu
hong Becamex IDC c6 phiéu yéu cau stra chita khong dé xac dinh thiét hai trén
thuc té nhung nguyén don khong cung cdp duge. Cong ty S2 khong xac dinh
duge Cong ty T2 c6 sit dung toan b bot trét va son da mua cua Cong ty S2 dua
cho cac Cong ty trén hay khong. Theo hudng dan “thi cong bot ba va son ngay
13/9/2012” cua Cong ty S2 gui Cong ty T2 thi d6 phu trung binh 1kg la trong
khoang tir 06-1m? (0,6-1m?/kg) thuc té khi thi cong thé nao thi hoan toan khong
xéac dinh dugc. Xét thay, theo hudng dan thi cong thi do phu trung binh 1kg la
trong khoang tir 06-1m? (0,6-1m%kg), tuy nhién, thuc té khi thi cong thé nao thi
hoan toan khong xac dinh duogc, do dd dugc cac don vi khac cao bo va khic
phuc nén khong thé tinh do phu trung binh 1kg 1a trong khoang tir 06-1m? (0,6-
1m?kg) dé tinh ra dién tich bi hu hong. Cac don vi khic phuc da cung cap dién
tich, khoi luong bi hu hong nhung khong thé ap dung vi d6 1a cac cong ty khic
phuc tu tinh, khong dugc cong ty S2 xac nhan va khong giam dinh dugc. Tur do,
khéng c6 co s tinh duoc dién tich hu hong, bong troc thuc té.

Ngay 01/8/2012, Cong ty D1 da cong bd tiéu chuan chat luong hang hoa,
theo d6 B trét trong va ngoai nha S1 ¢6 d6 dong két bat dau khong sém hon 130
phut va két thuc khong mudn hon 440 phat. Nhung, theo phiéu két qua thu
nghiém cua Trung tdm ky thudt tiu chan do luwong chat luong 3 ngay
23/01/2013 (mau do Cong ty S2 cung cip, BL451-452) thi thoi gian dong két
cac san pham bot trét trong va ngoai nha S1 két thic 1an luot 1a 515 phut va 495
phut; theo Thong bao két qua giam dinh k¥ thuat sé 030/N6.13/DG/2 cua Trung
tam ky thuat tiéu chan do ludng chét luong 3 ngay 06/5/2013 (mau do Cong ty
T2 cung cap, BL381) thi thoi gian dong két cac san pham bot trét trong va ngoai
nha S1 két thuc 1an luot 1a 480 phat va 470 phat. Nhu vay, ca 02 mau bot trét
trong va ngoai nha S1 do Cong ty S2 va Cong ty T2 yéu cau giam dinh deu cho
két qua 13 co chi tiéu co 1y “thoi gian déng két” khong phu hop voi yéu cau ki
thuat theo Bang tiéu chuan TCVN 7239:2003. Tuy nhién, thoi gian dong két 1au
hon chua khéng dinh dugc s€ anh hudng truc tiép dén viéc cac buc tuong bi
bong troc, ntt, né, phong rop. Tai Cong vin sd 56/CV-KD cia Cong ty K1 (bat
luc 1136) vé viéc tra 101 cong van sb 06/TA-DS cua Toa an nhan dan thanh phd
Tha Dau Maét, tinh Binh Duong (but Iuc 1131) khi tra 16 vé két qua giam dinh
ctia Trung tdm C vé thoi gian dong két 1au hon thi ciing khong dong nghia 1a san
pham son, bot trét khong dam bao chat luong.
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Hon nita, trude khi ky hop dong mua ban, ngay 15 dén ngay 16/8/2012,
Cong ty T2 va Cong ty S2 di tién hanh sir dung thtr bot trét va son dé kiém tra
chat luong; dén ngay 20 va 21/10/2012, Cong ty T2 va cac Cong ty thi cong do
Cong ty T2 thué va Cong ty S2 da tién hanh thir nghiém cac loai bot trét va son,
két qua 1a cac loai bot trét va son nay dat chét lugng yéu cau (BL150), diéu nay
tiép tuc duoc thé hién tai cac bién ban kiém soat quy trinh va dich vu k¥ thuat tr
ngay 10/12/2012 dén ngay 02/01/2013 tai khu nha & an sinh xa hoi M (BL150-
180) va bién ban kiém tra chat luong son tai khu nha & an sinh xa hoi H tir ngay
15/8/2012 dén ngay 21/10/2012 (BL403-419). Tai bién ban lam viéc ngay
04/3/2013 gitra dai dién chu dau tu, nha thau chinh, dai dién thi cong va dai dién
don vi cung cap vat tu (BL383), chu dau tu cho rang bot trét khong dat chat
lugng, nhung cling khong cung cap duoc chung cir dé chimg minh bot trét do
Cong ty S2 cung cap khong dat chat luong.

Theo Théng bao két qua giam dinh k¥ thuat sé 030/N6.13/DG/2 cia Trung
tam K2 tiéu chan do ludng chat luong 3 ngay 06/5/2013 (mﬁu do Cong ty T2
cung cép, BL381) thé hién: Mau do khach hang tu thyc hién lay mau va mang
dén Trung tdm dé giam dinh, thong bao nay chi co gia tri trén mau do khach
hang gui dén. Nhu vay, viéc ldy mau mang dén Trung tam ky thuat tiéu chuan
do ludong chat luong 03 1a do khach hang tu 14y mau va mang di giam dinh, bi
don khong dong § ¥ voi két qua giam dinh nay vi viéc ldy mau cua nguyén don thi
bi don khong biét, nguyén don khong chimg minh duge viée ldy mAu nao, cach
ldy mau dung quy chuan khong?. Do d6, khong thé dung chtng cit nay dé ching
minh 13 bt trét kém chat luong.

Vé xéc dinh 18i do quy trinh son: Theo Piéu 5.2 cia Hop dong mua ban s6
27/2012/TDC-PV PAINT ngay 27/08/2012 nguyén don, bi don c6 théa thudn
trach nhiém ctia Cong ty T2 sir dung san pham dung hudng dan sir dung trén bao
bi san pham hodc theo tai liéu k¥ thuat huéng din st dung do Cong ty S2 cung
cap. Cong ty S2 cir can bo k¥ thuat dén cong truong hudng dan ky thuat cho
Cong ty T2. Néu Cong ty T2 str dung sai huéng din ctua Cong ty S2 thi Cong ty
T2 hoan toan chiju trach nhiém vé chat luong san pham. Theo ndi dung bién ban
d6i chat ngay 25/02/2022, bi don trinh bay: “Thirc hién ding theo hop dong,
Cong ty S2 co cu nhan vién ky thudt tén: Pham Anh V, lam cong viéc giam sdat,
hé tro ky thudt cho Khdch hang trong qud trinh thi céng trét bot 1én twong va
son. Tuy nhién hé so vu dn da thé hién ré, tdt cd cdc nha thau phu (Céng ty X2)
dwoc Cong ty T2 thué dé thi céng trét bét va son, déu xdc nhdn ré: “Cdc cong ty
nay da thiee hién ding hop dong, thue hién ding cdc yéu cau ky thudt cia can
bé gidam sat do cong ty S2 cir ra”. Do d6, vé viéc xac dinh 18i do quy trinh k¥
thuat va thi cong trét bot khong xay ra.

Cin cr quy dinh ciia phép luat vé nghia vu ching minh tai khoan 4 Diéu 91
ctiia BO ludt T tung dan sy nim 2015 quy dinh “Puong su c6 nghia vu dua ra
chtng cr dé chtirng minh ma khong dua ra duge chung ctr hoac khong dua ra du
ching ctr thi Toa an giai quyet vu viéc dan sy theo nhimg chimg ctr da thu thap
dugc c6 trong hd so vu viéc”, thdy rang, qua trinh giai quyét, Toa an yéu cau
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cong ty T2 cung cap ching cur la cac thong tin trong qua trinh thi céng, cung cap
dién tich hu hong thuc té, cong ty T2 c6 cur giam sat thi cong thuong xuyén c6
mat tai hién tru:ong dé giam sat chét lugng cong trinh, xac nhan kho1 lugng cong
tac thuc hién va giai quyét kip thoi cac van dé phat sinh néu co; to chiic nghiém
thu timg giai doan, nghiém thu chuyén budc k¥ thuat, viéc nghiém thu khoi
luong cdn ctr vao ban vé& thiét ké duoc phé duyét va thyc té thi cong tai cong
truong ¢ xac nhan cua tu van giam sat. Cong ty T2 c6 trach nhiém lap s6 nhat
ky cong trinh, nhat ky thi cong ghi chép day du cac dlén bién xay ra trong qua
trinh thi cong theo quy dinh va dugc xac nhén cua tu van giam sat hang ngdy;
1ap Bang tién d6 thi cong chi tiét tung ngay co su kiém tra thuc hién cua Bl, tuy
nhién Cong ty TDC khong cung cap dugc cac chiing cir néu trén.

[3.2] Vé yéu cau phan t6 cua bi don: Qua trinh giai quyét vu an, nguyen
don va bj don déu théng nhat sb tién Cong ty T2 mua son va bot tret con thiéu
cia Cong ty S2 1a 802.933.461 dong. bay la tinh tiét khong phai chimg minh
theo quy dinh tai Piéu 92 cua B0 luat Té tung dan sy. Do do, Cong ty S2 phan
t6 yéu cau Cong ty T2 phai tra sd tién mua son va bot trét con thiéu 1a ¢6 co S0
nén duoc chap nhan. Viéc, Cong ty T2 cho rang, Cong ty T2 chi dong ¥ tra sb
tién nay khi Cong ty S2 bdi thudng thiét hai la khong co6 can cir chap nhan. Toa
an cap so tham chap nhan mot phén yeu cau phan t6 cua bi don v€ so tién
802.933.461 dong 1a c6 co so.

_ Tu nhimg tai liéu, chimg ctr ¢6 trong ho so vu an va 15i khai cta duong su
thé hi¢n, Cong ty T2 khoi kién yéu cau Cong ty S2 phai tra cho Cong ty T2 s6
tién l1a 14.181.721.488 dong la khong co co s6. Nguyén don khang cao nhung
khong cung cap thém ching ctr gi mdi1 nén khong co6 co s¢ dé€ xem xét danh gia.

[4] Tu nhing nhan dinh trén, yéu cau khang céo cua nguyén don khong
c6 can ctr chap nhan.

[5] Xét ¥ kién cua Dai dién vién kiém sat tai phién toa 1a phu hop.

[6] An phi phuc thim: Nguyén don khang cdo nhung khong dugc chap
nhén, phai ndp an phi theo quy dinh.

Vi cac lé trén,

QUYET PINH:

Cin ct khoan 1 Piéu 148, khoan 1 Diéu 308 va Piéu 313 Bo luat T6 tung
dan sy nam 2015.

Cian cir Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 cia Uy
ban Thuong vu Quoc hdi quy dinh vé muc thu, mién, gidm, thu, ndp, quan ly, su
dung &n phi va I¢ phi Toa an.

1. Khong chap nhan khang co ctia nguyén don Cong ty C6 phan K.

2. Gilt nguyén Ban 4n kinh doanh thwong mai so tham s
03/2025/KDTM-ST ngay 18 thang 02 nam 2025 cta Toa &n nhan dan Khu vuc
16 - Thanh phé H6 Chi Minh.
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3. V& an phi kinh doanh thuong mai phtic thim:

Cong ty C6 phan K phai chiu 2.000.000 d6ng (hai triéu ddng) tién an phi
kinh doanh thuwong mai phuc tham, duoc khau trir vao tién tam Ung an phi da
ndp theo Bién lai thu tam Gmg an phi, 1& phi s6 0009388 ngay 05/3/2025 ctia Cuc
Thi hanh 4n dan sy tinh Binh Duong (nay 1 Thi hanh 4n dan sy Thanh phd H).

4. Ban an phtic tham c6 hiéu luc phéap luat ké tir ngdy tuyén an./.

Noi nhin: TM. HQI PONG XET XU PHUC THAM

- VKSND TP. Hb Chi Minh; THAM PHAN - CHU TOQA PHIEN TOA
- Phong THADS Khu vuc 15;

- TAND Khu vuc 15;

- Cac duong su;

- Luu: HCTP, HSVA, Toa DS, 15b (06). Dﬁ ky

Huynh Van Lujt



