TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHi MINH Péc l1ap — Tu do — Hanh Phic

Ban 4n sb: 352/2023/HS-PT
Ngay: 07-6-2023

NHAN DANH
NUGC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHI MINH

- Thanh phéin Hpi dong xét xir phUc thdm gom co:

Thdam phan — Chii toa phién toa: Ong Nguyén Dac Minh

Cac Tham phan Ba Nguyén Thi Thuy Vil
Ong Duong Tuan Vinh

- Thu ky phién toa: Ba L& Thi Thuy Tién - Thu ky Toa an nhan dan cap cao tai
Thanh pho HO Chi Minh.

- Dgi dién Vign kiém sdt nhén déin cdp cao tai Thanh pho Ho Chi Minh tham
gia phién toa: Ong Tran Ngoc Pam - Kiém sat vién.

Ngay 07 thang 6 nim 2023, tai try s& Toa an nhan dan cdp cao tai Thanh phd
H6 Chi Minh xét xtr phuc tham cong khai vu an hinh sy thu 1y s: 889/2022/TLPT-
HS ngay 17/11/2022. Do c6 khang cdo cta bi cao Nguyén Pac H, Tran Van D ddi
v6i Ban an hinh su so tham sd 42/2022/HS-ST ngay 03/10/2022 ciia Toa an nhan
dan tinh Bén Tre.

Bi cao co khang cao:

1. Nguyén Puc H, sinh ndm 1981 tai tinh Binh Pinh; noi ding ky ho khau
thuong tra: Khu V, phuong H, thanh phd Q, tinh Binh Dinh; noi cu tri: Khu phd E,
phuong P, thi xd L, tinh Binh Thuan; nghé nghiép: 1am thué; trinh d6 van hoa: 16p
6/12; gi6i tinh: nam; dan toc: Kinh; ton gido: khong; qudc tich: Viét Nam; con 6ng
Nguyén Ptc L, sinh nim 1945 va ba Tran Thi C, sinh nim 1954; vo: Tran Thi Bich
P, sinh ndm 1988; con: c6 02 ngudi con, 16n sinh nam 2005, nhé sinh nam 2007; tién
an: khong; tién syu: khong; bi tam giam tir ngdy 10/3/2022 dén ngay 30/4/2022, dugc
ap dung bién phap bao linh tir ngdy 30/4/2022 dén ngay 08/9/2022, bi cAm di khoi
noi cu tra tir ngay 09/9/2022 dén nay; c6 mit.

2. Tran Van D, sinh nam 1978 tai tinh Bén Tre; noi cu tra: ép T, xa T, huyén B,
tinh Bén Tre; nghé nghiép: 1am thué; trinh d¢ vin héa: 16p 01/12; gi6i tinh: nam; dan
toc: Kinh; t6n gido: khong; qudc tich: Viét Nam; con 6ng Tran Van T (dd chét) va ba
Nguyén Thi T1, sinh nim 1945; vo: Bui Thi T2, sinh nim 1976 (di ly hon ngay
08/7/2022); con: c6 02 nguoi con, 16n sinh nam 1998, nho sinh nam 2008; tién 4n:
khong; tién su: khong; bi cdo tai ngoai; c6 mat.
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Bi cdo lién quan khang cdo: Hoang Ba M, sinh nam 1991 tai tinh Thanh Hoa;
noi ding ky ho khau thuong tra: TDP (goi 1a T6 dan phd) L, phuong T, thi xa N,
tinh Thanh Hoa; nghé nghiép: lao dong tu do; trinh d0 van hoa: 16p 9/12; gidi tinh:
nam; dan tdc: Kinh; ton gido: khong; quéc tich: Viét Nam; con 6ng Hoang Ba H1
(da chét) va ba Lé Thi H2, sinh nim 1959; vo, con: chua co; tién an: khong; tién su:
khong; bi tam giam tir ngay 19/5/2022. Bi cdo dang chap hanh an tai Trai giam K;
vang mit.

Bi hai: Cong ty L2 (Trung Qubc);
Nguoi dai dién theo phap luat: LU JIAN HUA

Nguoi dai dién theo uy quyén: Ong Nguyen Thién P1, sinh nam 1985; noi cu
trd: Ap A, xa T, thanh phé M, tinh Tién Giang, ving mit.

NOI DUNG VU AN:

Theo cac tai liéu co6 trong ho so vu an va dién bién tai phién toa, ngi dung vu
an dwoc tom tat nhu sau:

Hoang B4 M va Nguyén Puc H 1a cong nhan 1am viée cho Cong ty L3 (Trung
Quéc) dang thi cong cong trinh dién gio huyén B, tinh Bén Tre. Khoang 20 gid ngay
16/10/2021, do thay viéc quan ly tai san cong trinh thiéu chit ché nén M nay sinh y
dinh trém cip ban lay tlen sau d6 M nhiéu 1an ru H cung di ldy trom day cap dién
ctia cong trinh ban 1ay tién thi H déng . Do H c6 s dién thoai ctia Tran Van D, 1a
ngudi 1ai ghe ban thirc an, nude udng cho nhém cong nhan thi cong cong trinh dién
gi6 va ¢6 mua do ve chai nén M kéu H cho s dién thoai ciia B, M dién thoai kéu D
lai ghe ra tau thi cong dé M ban dd ve chai, D dong y. Khi B dén tau thi M va H
huéng dan D lai ghe dén tru dién gi6 s6 WT204 cua Cong ty L3 thude ap T, xa T,
huyén B, tinh Ben Tre, M va H tréo 1én tru dién gio 14y nhiéu doan day cap gém
nhiéu doan ngan dai khac nhau chuyén xuéng ghe cho b. Ldc nay, M va H khong
noi cho B biét dang trom day cap dién, D nghi M c6 quyén quan 1y nén lay ban, sau
khi 1y xong ca 03 nguoi cuing vé nha ctia P ¢ ap T, x T, huyén B, tinh Bén Tre.

Tai nha cta D, sau khi chuyén sé ddy cap dién trom duoc vao nha thi M thoa
thuan ban cho B véi sd tién 60.000.000 dong, lic nay thi D biét rd sd diy cap dién
lay dugc 1a do M va H trom cép co6 duogc nhu’ng van déng y mua. D s¢ 16 nén kéu vo
la ba Bui Thi T2 ra xem va giup tinh gla mua, 14c nay khéng ai néi va ba T2 clng
khong biét s6 day cap dién 1a do trom cap vi ba T2 nghi P mua nén b1et 0 nguon
goc, ba T2 noi gla cao, mua ban lai khéng c6 11 kéu M giam bét s tién. Sau khi
thoa thuén, M va b théng nhét mua ban véi sb tién 40. 000.000 dong, B kéu ba T2
lay tién tra trudc cho M so tién 10.000.000 ddéng, M lay s tién 7.000.000 dong, chia
cho H sé tién 3.000.000 dong, sb tlen 30.000.000 dong con lai 02 bén thoa thuin
chuyén qua tai khoan cho M va H mdi ngudi 15.000.000 déng. Ngay 18/10/2021,
theo yéu cau ciia H, ba T2 nho con gai 1a Bui Thi Hoai T3 chuyén sé tién 15.000.000
dong vao tai khoan vo ciia H 1a Tran Thi Bich P mé tai Ngan hang thuong mai ¢
phan N - Chi nhanh tinh B, dén ngay 22/10/2021, ba T2 tiép tuc nhd T3 chuyén s6
tién 15.000.000 dong vao tai khoan cia M mé tai Ngan hang Q.
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Sau khi mua sé diy cap trén, D va ba T2 dung dao cit bo phan vo, phan loai
ting doan ngan, dai dé riéng, sau d6 ba T2 ban s6 doan diy ngin truéc nhung khong
nhé duoc sb luong cu thé. Pén ngay 15/11/2021, ba T2 ban tiép s6 doan day cap con
lai cho ba Mai Thi D1 va nhan sd tlén 37.400.000 dong, ba D1 keu 6ng Ho Kim C1
su dung xe mo t6 ba banh bién s6 71B3 - 823.96 van chuyén sé doan day cap da
mua vé nha, trén dudng van chuyén thi bi Cong an xa T, huyén B, tinh Bén Tre kiém
tra, phat hién va tam gitr toan b0 tang vat.

* Vat chung thu gitr:

- 18 doan day cap ngam chung loai cap déng ma kém FDEH-X 1 X
300mm2/1.8/3kV, di bi cat bo phan vo, tong chicu dai 1a 148,98 mét, tong trong
luong 1a 378,9 kg.

- 147 doan cao su mau den 13 v6 boc cua diy cap ngim, c¢6 ghi chit “Jiangsu
Henglong Power Cable C2., L1 FDEH-X 1.8/3kV 1x300 CE 2021.02.17” v6i tong
chiéu dai 1a 147,28 mét.

- 42 doan cao su mau den la vo boc cua day cap ngam, c6 ghi chir “FDEH-X
26/35Kv-1 x 70 TICW, véi tong chiéu dai 46,33 mét.

- 57 doan cao su mau den khong nhén hi¢u, la vo boc bén trong cua day cap
ngam da dugc roc bd thanh nhiéu doan nhé vai tong chiéu dai 59,535 mét.
_ - 01 con dao can lam bang gd, chiéu dai can dao 1a 11 cm, ludi bang kim loai c6
chiéu dai 1a 17,5cm.
- 01 con dao loai dao cét gidy, can 1am bang nhwa mau xanh dai 15cm, ludi
bang kim loai dai 04 cm, ludi dao di chuyén duogc tir dudi 1én trén va nguoc lai.

- Tam giit ctia Tran Vin D: 01 (mot) ghe gb khong bién kiém soat, trong tai 03
tan, mau son xanh, noi rdng nhat 2,1 mét, noi cao nhat 1,28 mét, chiéu dai 10,3 mét.

- Tam gitr cia Hoang B4 M:

+ 01 (mot) dién thoai di dong hiéu OPPO mau xanh den, s6 IMEIL;
866983052823515, s6 IMEI2: 866983052823507, da qua st dung;

+ S0 tién 5.000.000 dong.

- Tam gift cua Nguyén buac H: + 01 (m6t) dién thoai di dong mau xanh - den,
higu S, da qua st dung, $6 IMEI 1: 357186100588652/01, s6 IMEI 2:
357187100588650/01, c6 gan 01 sim s6 seri 8984048000316008558;

+ Sb tién 44.835.500 dong.
- Tam gitr caa Bui Thi T2:

+ 01 (mdt) dién thoai c}i dong mau xanh - den, hiéu S, da qua ,sfr dung, $6 ,IMEI
1: 351864452900719/01, s6 IMEI 2: 355795642900712/01, c6 gan 02 sim sO seri
8984048000331089129 va 8984048000320603417;

+ S6 tién 37.400.000 dong.
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- Tam gitr cua Ho Kim C1: 01 (mt) xe mo t6 ba banh bién sb 71B3 - 823.96,
s0 khung KZ1674000268, so may 2FMJ7A02741.

* Két luan dinh gia tai san s6: 33/KL-HPPG ngay 25/11/2021 cia Hoi dong
dinh gia tai san huyén B, tinh Bén Tre xac dinh: 18 doan diy cap ngam ching loai
cap dong ma kém FDEH-X 1 x 300mm?2/1.8/3kV, téng chiéu dai 1a 148,98 mét, da
bi cit bo 16p vo cao su con ddy dong ma kém, ¢ gia trj 13: 131.560.811 dong.

Qua trinh diéu tra, 101 khai cta cac bi cao pht hop véi 1i khai nguoi 1am ching
va vat chung thu git.

* Co quan Canh sat diéu tra da:

- Tra cho éng HO6 Kim C1: 01 (mdt) xe md t6 ba banh bién sé 71B3 - 823.96.

- Tra cho Cong ty L3 HDEC-INTL:

+ 18 (muoi tdm) doan day cap ngam tong chicu dai 148,98 mét;

+ 147 (mot tram bon muoi bay) doan cao su mau den tong chiéu dai 147,28
mét;

+ S0 tién 49.835.500 dong.

- Trd cho ba Mai Thi P1: s tién 37.400.000 dong.

- Trd cho bi cdo Nguyén Puc H: 01 (mdt) dién thoai di dong.

- Tra cho ba Bui Thi T2: 01 dién thoai di dong.

- Trd cho bi cdo Tran Vian D:

+42 (bén muoi hai) doan cao su mau den téng chiéu dai 46,33 mét;

+ 57 (ndm muoi bay) doan cao su mau den tong chiéu dai 59,535 mét;

+01 (mdt) ghe gb khong bién kiém soat.

Tiép tuc tam giit cac vat ching con lai dé dam bao xét xir va thi hanh an.

Ghi nhan viéc cac bi cio M va H ty nguyén ndp tién dé boi thuong thiét hai.

Tai Ban an hinh sy so tham sé 42/2022/HS-ST ngay 03/10/2022 ciia Toa dn
nhdn dan tinh Bén Tre da tuyén xu:

[1]. V& trach nhiém hinh sy:
~[1.1] Tuyén bd bi cao Hoang Ba4 M va bi cao Nguyén Ptc H pham “Toi trom
cap tai san”;
[1.1.1] Ap dung diém ¢ khoan 2 Piéu 173; diém b, s khoan 1, khoan 2 Diéu 51;
biéu 17; biéu 38 cua B0 luat Hinh su;
Xir phat bi cao Hoang Ba M 03 (ba) nam tu;
Thot han tu tinh tir ngay 19/5/2022.

[1.1.2] Ap dung diém ¢ khoan 2 Piéu 173; diém b, s khoan 1, khoan 2 Diéu 51;
Diéu 54; biéu 17; biéu 38 cua B luat Hinh su;
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https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20H%E1%BB%93%20Kim%20Ch%C3%A2u
https://trolyao.toaan.gov.vn/l%20link/o%20huy%E1%BB%87n%20B%C3%ACnh%20%C4%90%E1%BA%A1i,%20t%E1%BB%89nh%20B%E1%BA%BFn%20Tre
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20H%E1%BB%93%20Kim%20Ch%C3%A2u
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Li%C3%AAn%20danh%20Power%20China
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Mai%20Th%E1%BB%8B%20%C4%90%E1%BA%B1m
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20c%C3%A1o:%3C/b%3E%20Nguy%E1%BB%85n%20%C4%90%E1%BB%A9c%20H%C3%B9ng%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201981%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Khu%20ph%E1%BB%91%205,%20ph%C6%B0%E1%BB%9Dng%20Ph%C6%B0%E1%BB%9Bc%20L%E1%BB%99c,%20th%E1%BB%8B%20x%C3%A3%20La%20Gi,%20t%E1%BB%89nh%20B%C3%ACnh%20Thu%E1%BA%ADn
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20B%C3%B9i%20Th%E1%BB%8B%20Th%C3%A0nh%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201976
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20c%C3%A1o:%3C/b%3E%20Tr%E1%BA%A7n%20V%C4%83n%20%C4%90%C3%A1p%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201978%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20%E1%BA%A5p%20Th%E1%BB%ABa%20Ti%C3%AAn,%20x%C3%A3%20Th%E1%BB%ABa%20%C4%90%E1%BB%A9c,%20huy%E1%BB%87n%20B%C3%ACnh%20%C4%90%E1%BA%A1i,%20t%E1%BB%89nh%20B%E1%BA%BFn%20Tre
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20M%E1%BA%A1nh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20H%C3%B9ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20c%C3%A1o:%3C/b%3E%20Ho%C3%A0ng%20B%C3%A1%20M%E1%BA%A1nh%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201991%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Li%C3%AAn%20Vinh,%20ph%C6%B0%E1%BB%9Dng%20T%C4%A9nh%20H%E1%BA%A3i,%20th%E1%BB%8B%20x%C3%A3%20Nghi%20S%C6%A1n,%20t%E1%BB%89nh%20Thanh%20H%C3%B3a
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20c%C3%A1o:%3C/b%3E%20Nguy%E1%BB%85n%20%C4%90%E1%BB%A9c%20H%C3%B9ng%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201981%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Khu%20ph%E1%BB%91%205,%20ph%C6%B0%E1%BB%9Dng%20Ph%C6%B0%E1%BB%9Bc%20L%E1%BB%99c,%20th%E1%BB%8B%20x%C3%A3%20La%20Gi,%20t%E1%BB%89nh%20B%C3%ACnh%20Thu%E1%BA%ADn
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20c%C3%A1o:%3C/b%3E%20Ho%C3%A0ng%20B%C3%A1%20M%E1%BA%A1nh%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201991%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Li%C3%AAn%20Vinh,%20ph%C6%B0%E1%BB%9Dng%20T%C4%A9nh%20H%E1%BA%A3i,%20th%E1%BB%8B%20x%C3%A3%20Nghi%20S%C6%A1n,%20t%E1%BB%89nh%20Thanh%20H%C3%B3a

Xir phat bi cdo Nguyén Pac H 01 (mdt) nim 06 (sau) thang ti; duoc trir vao
thoi gian bi tam giam (tir ngay 10/3/2022 dén ngay 30/4/2022) 1a 01 (mot) thang 22
(hai muoi hai) ngdy; thoi han con lai phai chdp hanh 13 01 (mdt) ndm 04 (bdn) thang
08 (tdm) ngay tu;

Thoi han tu tinh tir ngay bat bi cao chap hanh hinh phat tu.

[1.2] Tuyén bd bi cdo Tran Van P pham “Tdi tiéu thy tai san do ngudi khac
pham t01 ma co”;

Ap dung diém c khoan 2 Diéu 323; diém s khoan 1, khoan 2 DPiéu 51; Piéu 38
cua B0 luat Hinh su;

Xtr phat bi cao Tran Van D 03 (ba) nam tu;
Thoi han ti tinh tir ngay bét bi cao chap hanh hinh phat tu.

Ngoai ra, ban an con tuyén vé trach nhiém dan sy, xir Iy vat chting, bién phap
tu phap, an phi, quyén thi hanh &4n va quyén khang cdo theo quy dinh.

Sau khi xét xir so tham, ngay 7/1 1/2022, bi cao Nguyén Ptc H co don khang
cdo kéu oan; Ngay 11/10/2022, bi cdo Tran Van P c6 don khang cao xin giam nhe
hinh phat, &p dung cho bi cdo hinh phat cai tao khong giam gitt.

Tai phién toa phuc tham, bi cdo H thira nhan hanh vi pham t01, chi xin Ho1
d6ng xét xtr danh gia lai vat chimg 1a sb luong, kich thude sd cap ma Cong an xa T,
huyén B, tinh Bén Tre thu gitr tir d6 bi céo xin giam nhe hinh phat; Bi cdo D giir
nguyén yéu cau khang céo véi 1y do bi cao c6 hoan canh kho khin, da ly hon va truc
tiép nudi con con di hoc, bi co cé chi, bac 13 nguoi co cong v6i cach mang dé giam
nhe hinh phat dé bi cdo co diéu kién nudi con.

Pai dién Vién Kiém sat nhéan dan cdp cao tai Thanh phé Ho Chi Minh tham gia
phién toa phdt biéu: Vé thu tyc to tung: Nhitng nguoi tién hanh té tung va nhiing
nguoi tham gia t6 tung da thyc hién ding quy dinh ctia Bo luat to tung hinh su; Pon
khang cdo cua cac bi cdo trong han luat dinh. Vé noi dung vu an dang nhu chu toa
phién toa tom tat. Xét khang cao cta bi cdo H, qua xem xét toan bd ndi dung vu an,
cac tai liéu chimg ctr c6 trong hd so va danh gia tinh chat mirc d6 hanh vi pham toi
ctia bi c4o va céc tinh tiét ting ning, giam nhe, xet thay ban an so tham xét xur bi cdo
1a ding quy dinh, tai phién toa phic tham, bi cao khang cao kéu oan la khong c6 can
ctr. Pbi v6i khang céo cua bi cao D, tinh tiét do bi cdo dua ra khong cé tai lidu
ching minh va ciing khong thudc truong hop duoc giam nhe hinh phat nén dé nghi
Hoi ddng xét xtr khong chap nhan khang cdo cua cac bi cdo, giit nguyén ban an so
tham.

Bi cao Nguyén buc H noi loi noi sau cung: Bi cdo thuc sy an nan hdi cai, xin
Ho1 dong xét xtir xem x€t gidm nhe hinh phat cho bi cao.
Bi cdo Tran Van B néi loi néi sau cing: Xin Hoi dong xét xir xem xét giam
nhe hinh phat cho bi cdo va cho hudng an treo dé bi cdo co6 dic¢u kién nudi con.
NHAN PINH CUA TOA AN:
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https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20c%C3%A1o:%3C/b%3E%20Tr%E1%BA%A7n%20V%C4%83n%20%C4%90%C3%A1p%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201978%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20%E1%BA%A5p%20Th%E1%BB%ABa%20Ti%C3%AAn,%20x%C3%A3%20Th%E1%BB%ABa%20%C4%90%E1%BB%A9c,%20huy%E1%BB%87n%20B%C3%ACnh%20%C4%90%E1%BA%A1i,%20t%E1%BB%89nh%20B%E1%BA%BFn%20Tre
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20c%C3%A1o:%3C/b%3E%20Tr%E1%BA%A7n%20V%C4%83n%20%C4%90%C3%A1p%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201978%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20%E1%BA%A5p%20Th%E1%BB%ABa%20Ti%C3%AAn,%20x%C3%A3%20Th%E1%BB%ABa%20%C4%90%E1%BB%A9c,%20huy%E1%BB%87n%20B%C3%ACnh%20%C4%90%E1%BA%A1i,%20t%E1%BB%89nh%20B%E1%BA%BFn%20Tre
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20c%C3%A1o:%3C/b%3E%20Nguy%E1%BB%85n%20%C4%90%E1%BB%A9c%20H%C3%B9ng%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201981%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Khu%20ph%E1%BB%91%205,%20ph%C6%B0%E1%BB%9Dng%20Ph%C6%B0%E1%BB%9Bc%20L%E1%BB%99c,%20th%E1%BB%8B%20x%C3%A3%20La%20Gi,%20t%E1%BB%89nh%20B%C3%ACnh%20Thu%E1%BA%ADn
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20c%C3%A1o:%3C/b%3E%20Tr%E1%BA%A7n%20V%C4%83n%20%C4%90%C3%A1p%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201978%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20%E1%BA%A5p%20Th%E1%BB%ABa%20Ti%C3%AAn,%20x%C3%A3%20Th%E1%BB%ABa%20%C4%90%E1%BB%A9c,%20huy%E1%BB%87n%20B%C3%ACnh%20%C4%90%E1%BA%A1i,%20t%E1%BB%89nh%20B%E1%BA%BFn%20Tre
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20H%C3%B9ng
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20an%20x%C3%A3%20Th%E1%BB%ABa%20%C4%90%E1%BB%A9c
https://trolyao.toaan.gov.vn/l%20link/o%20huy%E1%BB%87n%20B%C3%ACnh%20%C4%90%E1%BA%A1i,%20t%E1%BB%89nh%20B%E1%BA%BFn%20Tre
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20%C4%90%C3%A1p
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20H%C3%B9ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20%C4%90%C3%A1p
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20c%C3%A1o:%3C/b%3E%20Nguy%E1%BB%85n%20%C4%90%E1%BB%A9c%20H%C3%B9ng%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201981%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Khu%20ph%E1%BB%91%205,%20ph%C6%B0%E1%BB%9Dng%20Ph%C6%B0%E1%BB%9Bc%20L%E1%BB%99c,%20th%E1%BB%8B%20x%C3%A3%20La%20Gi,%20t%E1%BB%89nh%20B%C3%ACnh%20Thu%E1%BA%ADn
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20c%C3%A1o:%3C/b%3E%20Tr%E1%BA%A7n%20V%C4%83n%20%C4%90%C3%A1p%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201978%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20%E1%BA%A5p%20Th%E1%BB%ABa%20Ti%C3%AAn,%20x%C3%A3%20Th%E1%BB%ABa%20%C4%90%E1%BB%A9c,%20huy%E1%BB%87n%20B%C3%ACnh%20%C4%90%E1%BA%A1i,%20t%E1%BB%89nh%20B%E1%BA%BFn%20Tre

Trén co s& nd1 dung vy an, can clr vao cac tai liu trong ho so vu an da duoc
tham tra, xét hoéi, tranh ludn tai phién toa, Hoi dong xét xir nhan dinh nhu sau:

[1] Vé thi tuc t6 tung: Don khang cao cua bi céolNguyén buc H, Trﬁana‘m b
trong han luat dinh, hop 1¢ nén du diéu kién dé giai quyét theo thu tuc phtc tham.

Sau khi xét xtr so thim, bi cdo Hoang Ba M khong co khang cao, khong bi
khéng nghi nén dugc chuyen di chap hanh an tai Trai giam K va vang mdt tai phién
toa phuc tham. Hoi dong xét xtr xét thdy, tai cip so tham bi cdo M di c6 10i khai
trong hd so vu 4n lam 13 tinh tiét cta vy an, viéc Véng mdt bi caio M khong anh
huong dén viéc xét xir vu an; vi vay Hoi d6ng xét xir van tién hanh xét xtr vu an
vang mit bi céo theo quy dinh tai Piéu 290 ctia Bo luat T4 tung hinh su.

[2] Xét khang cao cia cac bi cao:
[2.1] Vé ti danh:

Tai phién toa phiic tham, cac bi cdo Nguyén Puc H, Tran Vin P thira nhan
hanh vi pham t41, 101 khai nhén td1 cta cac bi cdo phu hop véi 101 khai cia bi cdo tai
co quan diéu tra, 16i khai cua bi cao khéc, 10i khai cta ngudi dai dién theo Gy quyén
ctia bi hai, ngudi c6 quyén loi va nghia vu lién quan, ngudi 1am chimg cung véi cac
tai liéu chung ctr khac co6 trong ho so vu 4an, co du co s& xac dinh: Vao khoang 20
gid ngay 16/10/2021, tai tru dién gié s6 WT204 thudc ap T, xa T, huyén B, tinh Bén
Tre, Hoang Ba4 M va Nguyen Ptc H d3 1én lat 1dy trom cua Cong ty L3 (Trung
Quoc) 18 doan déy cap ngam chung loai cap d6ng ma kém, tong chiéu dai 1a 148,98
mét, tong trong luong 1a 378,9 kg, c6 tong gia tri 1a 131.560.811 ddng, sau d6 dem
vé nha ciia Tran Van P ¢ ap T, xa T, huyén B, tinh Bén Tre ban lai cho D. Pén lac
nay thi Tran Vian D di biét rd day 1a tai san do M va H trém cip ma c6 nhung van
ddéng ¥ mua dé ban kiém 1.

Tai phién toa phuc tham, bi cao H cho ré“mg bi cdo ¢6 thuc hién hanh vi pham
t6i cung véi bi cdo Hoang B4 M, tuy nhién kich thudc va khéi lugng cap bi cdo da
trom cap khong phai 1 sé cap ma Cong an x& T, huyén B, tinh Bén Tre thu gitr ma
c6 sd lugng it hon, kich thudc ngan hon. Hoi dong xét xir nhan thay trong qua trinh
diéu tra bi cao H da c6 10i khai nhan rang bi cao thira nhan da cung véi bi cdo Hoang
Ba M thyc hién hanh vi Ién lat lay trom cua Cong ty L3 (Trung Quoc) 18 doan day
cap ngam tri gid 131.560.811 dong. Bi cao dugc chia s6 tién ban day céap la
18.000.000 dong. Bi cdo da giao ndp sb tién 44.835.500 dong dé boi thuong thiét
hai. Hon nira, bi cdo P khai nhén tai phién toa da mua cap tir M va H, 161 khai nhan
nay phu hop véi 101 khai cia M, H néu trén. Nhu vay 101 khai nai nay cta bi cao la
khong c6 cin ctr dé chap nhan.

Do do, v6i hanh vi néu trén, Toa an cap so thim xét xir bi cao Hoang B4 M va
Nguyén Puc H vé “Tdi trom cap tai san” theo quy dinh tai diém c khoan 2 Piéu 173
ctia B luat Hinh su va xét xtr bi cao Tran Vin P vé “Toi tiéu thu tai san do ngudi
khac pham td1 ma c6” theo quy dinh tai diém ¢ khoan 2 Diéu 323 cta Bo luat Hinh
su la c6 can cur, dung phép luat, khong oan, khong sai.

[2.2] Xét tinh chat, mirc 4 nguy hiém ciia hanh vi pham tdi:
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Céc bi cdo pham td1 voi 16i ¢b y; hanh vi pham t01 cua cac bi cdo da truc tiép
xam pham dén quyén s& hitu vé tai san cta bi hai, gy anh huong xau dén tinh hinh
an ninh, trat tu, an toan x4 hoi nén can thiét cach ly cac bi cdo ra khéi doi séng xa
ho1 mot thoi gian nhét dinh méi du stc gido duc céc bi cdo va dam bao tinh ran de,
phong ngtra chung.

[2.3] V& tinh tiét ting ning, giam nhe trach nhi¢m hinh su:

Khi lugng hinh, Toa an cp so thim d4 xem xét ddy du céc tinh tiét ting ning,
giam nhe hinh phat do61 véi timg bi cdo. Cu thé:

[2.3.1] Bi cao Nguyen buc H 1a ngu’m tryc tiép tham gia cting bi cao M thyc
hién hanh vi trdm cap tai san voi vai tro giip suce, bi cao khong co tién an, tién su,
khéng co tinh tiét ting ning trach nhiém hinh sy theo quy dinh tai Diéu 52 cua Bo
luat Hinh sy. Bi cdo tu nguyén giao ndp sO tién 44.835.500 dong dé boi thudng thiét
hai nén duoc huong tinh tiét giam nhe trach nhiém hinh sy theo diém b khoan 1
Piéu 51 cia Bo luat Hinh sy; thanh khan khai bdo, dn nan hdi cai nén duogc huodng
tinh tiét gidm nhe trach nhi€ém hinh sy theo diém s khoan 1 DPiéu 51 cta Bo luat Hinh
su; dai dién theo uy quyén cua bi hai yéu cau gidm nhe hinh phat cho bi cdo, c6 cha
rudt 1a nguoi co cong voi dat nude duge ting thuong Huan chuong khang chién
hang ba va duoc ting Ky niém chuong “Chién si cach mang bi dich bét ti, day”, bi
c40 c¢6 Gidy chimg nhén chan doan Réi loan hdn hop lo au va trdm cam (F41.2 -
ICD.10) nén dugc hudng tinh tiét giam nhe trach nhiém hinh su theo khoan 2 Piéu
51 cua BO luat Hinh su. Bj céo c6 02 tinh tiét giam nhe trach nhiém hinh sy theo
diém b, s khoan 1 Piéu 51 ctia Bo luat Hinh sy va c6 nhiéu tinh tiét giam nhe trach
nhiém hinh sy theo khoan 2 Piéu 51 ctia B9 luat Hinh sy, nén duge ap dung Diéu 54
ctia Bo luat Hinh sy dé gidm nhe trach nhiém hinh su cho bi cdo. Tur do cép so tham
xur phat bi cdo 1 ndm 06 thang tu 1a c6 can cu, dung phap luat.

Bi c4o H co6 khang cdo nhung khong c6 tai lidu, chimg ctir méi dé Hoi dong xét
xtr xem xét, do vay Hoi dong xét xir khong co co s& chap nhan khang cdo xin giam
nhe hinh phat cia bi cdo.

[2.3.2] Bi cdo Tran Vian D khong co tién an, tién sy, khong co tinh tiét ting
nang trach nhiém hinh sy theo quy dinh tai Diéu 52 cia Bo luat Hinh syu. Bi cdo
thanh khan khai béo, dn nan hdi cai nén duge huong tinh tiét gidm nhe trach nhi¢m
hinh su theo diém s khoan 1 Piéu 51 ctia BO luat Hinh su; ¢6 trinh d6 vin hoa 16p
01/12 nén kha nang nhan thirc phép luat co phﬁn bi han ché, dai dién theo uy quyén
cua bi hai yéu cau giam nhe hinh phat cho bi cdo nén dugc huong tinh tiét giam nhe
trach nhiém hinh sy theo khoan 2 Diéu 51 cta Bo luat Hinh su. Bi cdo P pham td1
c6 khung hinh phat tu ttr 03 ndm dén 07 nam, thudc loai toi pham nghiém trong boi
tinh chat va mic do nguy hiém cho xa hoi 16n, pham tdi v6i 18i ¢6 ¥ va xét thiy
hanh vi pham t6i ctia bi cdo can ap dung loai hinh  phat theo quy dinh tai Piéu 38 clia
Bo luat Hinh sy, dé cach ly bi céo ra khoi doi song xa hoi mot thoi gian nhét dinh
moi di strc gido duc bi co va dam bao tinh rin de, phong ngira chung. Tir d6 cap so
tham xur phat bi cdo 03 bam tu la ding phép luat, tuong xing véi tinh chét, hau qua
xdy ra do hanh vi pham t0i ctia bi cdo gay ra.
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Bi cdo D co khang cao nhung khong c6 tai liéu, chimg ctir méi dé Hoi dong xét
xur xem x¢&t, do vay Hoi dong xét xir khong ¢o6 co sé chap nhan khang cdo xin giam
nhe hinh phat va dugc huéng an treo cua bi cao.

Tu nhimg phan tich néu trén, Hoi ddng xét xir chdp nhan dé nghi cta Kiém sat
vién, khong chap nhan 101 triph bé}y cﬂ}a cac bi cao, b,éc toan bo khang cao gﬁa cac bi
cao, gilr nguyén ban an so tham vé phan hinh phat d61 voi cac bi cao Nguyén B H,
Tran Van D.

[3] Cac quyét dinh khéc cua ban an so tham vé toi danh va hinh phat d6i véi bi
cao Hoang Ba M, vé trach nhiém dan su, xir 1y vat chimg, bién phap tu phap, an phi
so tham khong co khang céo, khang nghi c6 hiéu luc phap luat ké tir ngay hét han
khang céo, khang nghi.

[4] Vé an phi hinh su: Do khang cdo khong dugce chap nhéan nén céc bi céo
phai chiu an phi hinh sy phtuc tham.

Vi cac [é trén,

QUYET PINH:
Can cu dzém a khoan 1 Piéu 355, Piéu 356 B ludt Té tung hinh sw 2015; Ap

dung Nghi quyét sé 326/2016/UBTVQOH14 ngay 30/12/2016 cua Uy ban thuwong vu

Quoc héi quy dinh vé mirc thu, mién, gidm, thu, nép, qudn Iy va sit dung dn phi va 1¢
phi Toa an;

- Khong chap nhan khang cdo cua cac bi cao Nguyén Ptc H, Tran Van D. Giir
nguyén Ban an hinh su so tham s6 42/2022/HS-ST ngay 03/10/2022 cua Toa an nhén
dan tinh Bén Tre v€ phan hinh phat o1 v61 cac bi cao Nguyén Dtrc H, Tran Van D.

Tuyén xir:

1/ Vé trach nhiém hinh suy:

1.1 Tuyén bd bi cao Nguyén Pirc H pham “T6i trom cip tai san”;

Ap dung d‘iém ¢ khoan 2 Diéu 173; diém b, s khoan 1, khoan 2 Diéu 51; Diéu
54; biéu 17; biéu 38 cua B0 luat Hinh su;

Xir phat bi cao Nguyén Dirc H 01 (mot) nam 06 (sau) thang tu; duoc trur vao
thoi gian bi tam giam (t ngay 10/3/2022 dén ngay 30/4/2022) 1a 01 (mdt) thang 22
(hai muoi hai) ngay; thoi han con lai phai chap hanh 1a 01 (mot) nam 04 (bon) thang
08 (tdm) ngay tu;

Thoi han ti tinh tir ngay bét bi cdo chap hanh hinh phat tu.

1.2 Tuyén bd bi cdo Tran Vin P pham “T01 tiéu thuy tai san do nguodi khac
pham tdo1 ma c6”;

Ap dung diém c khoan 2 Diéu 323; diém s khoan 1, khoan 2 Diéu 51; Diéu 38
cua B luat Hinh su;

Xir phat bi cdo Tran Vin D 03 (ba) nim tu;

Thoi han ti tinh tir ngay bat bi cao chap hanh hinh phat tu.
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2/ Cac quyét dinh khac cua ban an so tham khong c6 khang cdo, khang nghi co
hiéu luc phap luat ké tir ngay hét han khang cao, khang nghi.

3/ AI} phi: Cac bi cao Nguyép Puc H, Tran Van P mdi bi céo phai chiu
200.000 dong an phi hinh sy phac tham.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an./.

Noinhgn: TM. HQI PONG XET XU PHUC THAM
- Toa an nhén dan toi cao; THAM PHAN - CHU TQA PHIEN TOA
- VKSNDCC tai TP. H6 Chi Minh; (da ky)

- TAND tinh Bén Tre (2);

- VKSND tinh Bén Tre;

- Cong an tinh Bén Tre;

- So tu phap tinh Bén Tre;

- Cuc THADS tinh Bén Tre;

- Bicao (2);

- Luu HSVA(2). VP(5) 17b. (LTTT). Nguyén Péc Minh
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