TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH BINH DUONG DPoc 1ap - Tw do - Hanh phic

Ban an so: 275/2022/DS-PT
Ngay 09-12-2022
Vv tranh chap hop ddong mua ban
can ho chung cu va tranh chap hop
dé)ng dat coc

] ~ NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH BINH DUONG

- Thanh phan Héi dong xét xi# phuic tham gém co:

Tham phén - Chui toa phién tda: Ba Nguyén Thi Duyén Hang

Cac Tham phén: Ong Nguyén Trung Diing

Ba Tran Thi Thanh Trdc

- Thu ky phién toa: Ba Nguyén Thi Tinh — Thu ky Toa 4n nhan dan tinh
Binh Duong.

- Dgi dign Vién Kié:m sat nhan dan tinh Binh Dwong tham gia phién toa:
Ba Tran Thi Phudc — Kiém sat vién.

Trong cac ngay 01 va 09 thang 12 nam 2022, tai tru s¢ Toa an nhan dan tinh
Binh Duong xét xtr phtic tham cong khai vy an thy ly so: 253/2022/TLPT-DS
ngay 24 thang 10 nam 2022 ve viéc “tranh chap hop dong mua ban can ho chung
cu va tranh chap hop dong dat coc”.

Do Ban an dan sy so tham s6 26/2022/DS-ST ngay 25 thang 5 ndm 2022 cua
Toa an nhan dan thanh pho A, tinh Binh Duong bi khang céo.

Theo Quyét dinh dua vu an ra xét xa phtc tham s 227/2022/Qb-PT ngay
08/11/2022, gitra cac duong su:

- Nguyén don: Ba Poan Ngoc N, sinh nam 1987; dia chi: khu phd 4, phuodng
P, thanh pho A, tinh Binh Duong.

Ngueoi dai di¢n hop phap cua nguyén don: Ba Nguyén Thi Quynh G, sinh
ndm 1995; dia chi: s6 100, duong so 6, khu pho 2, phuong C, thanh pho B, Thanh
pho Ho Chi Minh (van ban ay quyéen ngay 04/9/2020); c6 mat ngay 01/12/2022.

~ -Bidon: Cong ty TNHH K; dia chi: ph(‘)ng 1901, Toa nha SG Trade Center,
s0 37, duong Th, phuong B, Quan 1, Thanh pho H6 Chi Minh,

Nguoi dgi dién hop phép cua bj don: Ong Vuong Cong b, sinh ndm 1971;
dia chi: Cong ty TNHH Duc&Partners, s6 11G1, duong L, phuong T, Quén 7,
Thanh pho H6 Chi Minh (van ban ay quyén ngay 06/5/2021); c6 mat.
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- Ngueoi ¢6 quyén loi, nghia vu lién quan:

1. Cong ty ¢o phan tap doan M; dia chi: s 110 duong L1, Phuong 26, quan
B1, Thanh pho H6 Chi Minh.

Nguoi dai dién hop phép: Ba N1, chic vu: Tong Giam déc.

2. Ong Nguyén Vian Q, sinh nam 1994; dia chi: s6 110, duong L1, Phuong
26, quan B1, Thanh pho H6 Chi Minh.

- Nguoi khdng cdo: Ngudi dai dién hop phap ctia nguyén don ba Nguyén Thi
Quynh G; b1 don Cong ty TNHH K.

NOI DUNG VU AN:
Theo néi dung ban an so tham:

Tai don khoi kién va trong qua trinh gidi quyét vu dn, nguwoi dai dién hop
phap cua nguyén don ba Nguyen Thi Quynh G trinh bay:

~ Baboan Ngoc N va Cong ty TNHH K (viét tat Cong ty) c6 ky 02 hgp dong
dé mua can hd chung cu thudc d’u an khu phé & cao tang Eden A, dia chi: duong
3/2 phuong Lai Thiéu, thanh pho A, cu thé:

1. Hop déng mua ban can ho chung cu sé A-22-11/HPMB/EDEN/2020, c6
noi dung: Ba N mua cin ho sé 11, tang 22 block A, dién tich 50.75m?, gid tri hop
dong 1.297.556.562 dong. Bé du diéu kién dang ky nguyén vong mua can ho trén
ngay 13/5/2019, ba N thanh toan cho Cong ty sé tién 254.877.181 dong tuong
duong 20% gia tri. Ngay 06/8/2019, ba N thanh toén tiép sé tién 127.438.591
dong tuong duong 10%. Tong cong sb tién ba N thanh toan cho Céng ty la
382.315.772 ddng tuong dwong 30%. Sau khi thanh toan dwoc 30% gié tri, Cong
ty c6 tién hanh ky hop déng mua ban (nim 2019), sau d6 Cong ty c6 muon lai
hop dong voéi 1y do dé gom nhiéu khach hang ky cting mét lac. Tuy nhién nim
ghi nhan trong hop dong 1a nam 2020 khong phai nam 2019 va khong dién ngay
thang.

2. Ban ding ky nguyén vong dé dit coc mua cin ho sb 03, ting 22, block B,
dién tich 43,21m?, gia tri hop déng 855.554.720 ddng. Ngay 08/4/2019, ba Poan
Ngoc N nop sb tién 128.333.208 dong tuong duong 15%, ngay 13/5/2019 ba N
nop tiép sé tién 42.777.736 ddng, tong cong 02 lan thanh toan 1a 171.110.944
ddng dé dang ky nguyén vong ddi véi can ho block B ciia chung cu.

Ngay 21/3/2020, ba N nhan duoc ban hgp dong mua ban cho cin hd block
A va dang ky nguyén vong cho cin ho block B tir Cong ty ¢o phan tap doan M.
K& tir khi nop tién, ky hop dong mua ban cho cin ho block A va dang ky nguyén
vong cho can ho block B, nhan hop dong, ba N nhiéu lan don déc Cong ty nhanh
chong hoan thanh tién do thi cong dé ba N thyc hién nghia vu thanh toan ding
han va Cong ty sém ban giao can hg nhung cong ty khong thuc hién dugc voi ly
do con vuéng gidy to phép ly nén Cong ty tri hodn céc tién d6 thanh toan ddi véi
khach hang cho cin ho block A va chua ky hop dong mua ban cho can ho block
B. Do Céng ty dd vi pham thoi gian theo quy dinh tai phu luc 02 ctua hop dong



3

mua ban va ciing khong thong bao tién do thuc hién tiép theo. Ngay 29/7/2020,
ba N c6 don khiéu nai nhung van khong dugc Cong ty phan hoi. Ngoai ra, Cong
ty con vi pham nghiém trong vé viéc cung cap van dé phap ly bang van ban theo
quy dinh tai diém a khoan 2 Piéu 5 caa hop dong. Can cir Bidu 12 hop dong ba
Poan Ngoc N yéu cau Toa &n giai quyét:

Budc Cong ty TNHH K thanh toan cho ba N s6 tién 854.293.316 dong. Trong
d6 tién thanh toan theo hop ddng mua ban cin ho chung cu sé A-22-
11/HPMB/EDEN/2020 14 512.071.428 ddng, bao gom 382.315.772 dong tién da
thanh toan, phat 10% gia tri hop dong twong duwong 129.755.656 dong va thanh
toan cho ban ding ky nguyén vong ngay 08/4/2019 1a 342.221.888 ddng (trong
d6 171.110.944 dong tién coc, 171.110.944 dong tién phat coc). Bong thai cham
dut hop dong mua ban can ho chung cu s6 A-22-11/HPMB/EDEN/2020 va ban
dang ky nguyén vong ngay 08/4/2019 gitta ba Poan Ngoc N va Céng ty TNHH
K.

Qua trinh gidi quyét vu &n Va tai phién toa dai dién hop phap cua bi don la
ong Vuong Cong D trinh bay:

V& hop ddng mua ban cin ho block A: Cong ty thira nhan c6 ky hop dong
mua ban cin ho chung cu sé A-22-11/HPMB/EDEN/2020 d6i véi ba Poan Ngoc
N. Hop dong dugc ky két vao nim 2020 khi ba N thanh toan duoc 30% nhung
khong ghi ngay thang. Thong qua Cong ty Co phan tap doan M thi phia Cong ty
da chuyén giao hop dong va ban dang ky nguyén vong cho khach hang la ba N
vao ngay 21/3/2020. Tuy nhién, sau khi ky hop dong va nhan dugc hop dong, ba
N da vi pham nghia vu thanh toan cho cac dot tiép theo, dén khi cong trinh da cat
noc tir thang 4/2021 va da tién hanh ban giao can ho cho cac khach hang khac thi
ba N van khong tiép tuc thanh toan. Can ct phu luc 2 caa hop ddng vé tién do
thanh toan thi ba N d3 vi pham diéu 2.a. Do d6, Cong ty khong chap nhan yéu cau
cua ba N d6i véi yéu cau boi thuong so tién 512.071.428 dong. Can ctr hop dong
duogc cac bén ky két, Cong ty dong y cham dut hop dong theo quy dinh. Khi cham
dut hop dong Cong ty c6 quyén ban cin ho nay cho ngu:0’1 mua khac, sau d6 hoan
lai khoan tién d4 nhan cho bén mua, phat vi pham 10% giatri hop dong va lai phat
cham 10%/nam trén sb tién da nop cham. Tuy nhién, trén tinh than hd trg, Cong
ty dong Y tra lai 90% gia tri cho so tién khach hang di thanh toan.

Péi voi can ho B22-03: Theo ban dang ky nguyén vong ky ngay 08 thang 04
nam 2019. Ba N ¢4 tam dong cho Cong ty so tién 171.110.944 dong. Khi d¢6 Cong
ty chua c6 gidy phép ma ban cin ho cho nén khdng thé ky hop déng mua ban voi
ba N. Nay, trén tinh than hd tro, néu ba N khong dong y tiép tuc ky hop d¢ong mua
ban cin ho véi Cong ty thi Cong ty s& hoan tra lai cho ba toan bo khoan tién da
nhan 171.110.944 dong, kém theo khoan hd tro lai suét theo 14i suat tiét kiém 09%
/nam (chin phan trim/nam).

Nguoi ¢6 quyeén loi, nghia vu lién quan Cong ty Cé phan tdp doan M trinh
bay:
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Ngay 14/01/2018, giita Cong ty Co phan tap doan M (viét tat Cong ty M) va
Ccong ty TNHH K c6 ky Hop ddng mdi giéi s6 01/2018/TT&PP- KDD- NM, theo
d6, Cong ty TNHH K giao cho Cong ty M phan phdi san pham 1 516 can ho tai
khu nha & cao tang Eden A toa lac tai thanh phé A, tinh Binh Duong va Cong ty
M duogc huang loi nhuan tir 516 can ho theo cac hop dong va phu luc da ky két
khong co trach nhiém phai dén bu thay chu dau tu. Cong ty M chiu trach nhiém
tim kiém khach hang mua san pham cho dén khi khach hang giao dich 1a khéch
hang ky két dat coc (cu thé & day 1a ban dang ky nguyén vong) va cd xac nhan
giao dich, lac nay cac khach hang mua cin ho s& dong tién dan vao tai khoan
chung chuyén thu cua dy &n va cha dau tu ¢é trach nhiém tra tién cho cac ddi tac
dé hoan thanh dy an.

Déi véi viéc giao nhan tién, khi san pham da co khach hang giao dich thi
Xuyén sudt nguon tien cua can ho do s& duoc ndp vao tai khoan chung theo hop
dong doi bén da ky két ngay 09/08/2018, Cong ty M c6 quyén st dung va kiém
S04t ngudn tién. Cong ty M dugc quyén hudng loi nhuan tir khu can ho khi cin
ho duoc dua ra thi truong, chu dau tu cting dugc nhan lgi nhuan cung theo thoa
thuan trong hop dong + cac phu luc, chu dau tu chiu toan bo trach nhiém phap ly
d6i voi ngudi mua nha va dbi tac, tu chiu trach nhiém trong viéc dén bu do 15i sai
cua chu dau tu véi khach hang va dbi tac.

Trong viéc ban giao gidy to thi ciing nhu nhitng khach hang khac, sau khi
Cong ty D ban giao gidy to thi dai dién nhan vién Cong ty M ciing ban giao cho
khach hang nhitng gidy to, cu thé dbi véi khach hang ba N ngay 21/3/2020 6ng
Nguyén Vian Q la nhan vién ban hang cia Cong ty M tién hanh Iap bién ban ban
giao cho ba N 01( mot) ban dang ky nguyén vong va 01 (mét) hop dong mua ban.
bay la ban dang ky nguyén vong va hop ddng mua ban ddi véi can ho A22-11
nén viéc chu dau tu phai dén bu cho ba N 13 viéc Cong ty K phai tu thuc hién,
khong lién quan dén Cong ty M. Vi vy, Cong ty M xac dinh khong lién quan
trong viéc tranh chap gitra ba N va Céng ty K. Truong hop c6 tranh chap, Cong
ty M s& khai kién bang mot vu kién khéc khi c6 yéu cau.

Nguoi c6 quyeén loi, nghia vu lién quan dng Nguyén Vén Q trinh bay:

Ong Q 1a nhan vién ban hang caa Cong ty M, ngay 21/3/2020 6ng Q ¢ tién
hanh lap bién ban ban giao cho ba N 01 (mdt) ban dang ky nguyén vong va 01
(mot) hop dong mua ban. Pay 14 ban dang ky nguyén vong va hop dong mua ban
d6i v6i can ho A22-11 khu nha & cao tang Eden A. Déi véi viéc giao nhan tién,
thanh toan nhu thé nao thi giira ba N va Cong ty K thuc hién. Vi vay, ong Q xac
dinh khdng lién quan trong viéc tranh chap giita ba N va Cong ty TNHH K. Ong
Q c6 don yéu cau duoc vang mit trong sudt qua trinh 1am viéc, hoa giai va xét xir.

Tai phién toa so tham:

Nguyén don gilr nguyén yéu pﬁu khoi kign, bugc Cong ty K thanh toan cho
ba N so tien 854.293.316 dong, dong thoi de nghi cham dut hop dong mua ban
can hd chung cu s6 A-22-11/HPMB/EDEN/2020 gitra ba N va Cong ty K. Cham
dut ban dang ky nguyén vong ngay 08/4/2019 gitra ba N va Cong ty K.
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Bi don ddéng y cham dat hop dong mua ban cin hd chung cu sd A-22-
1 1/HPMB/EDEN/2020 giita ba N va Cong ty K. Chim dut ban dang ky nguyén
vong ngay 08/4/2019 gitra ba Poan Ngoc N va Cong ty K. Bang thoi Cong ty tu
nguyén hoan tra sé tién 344.084.195 ddng ba N da thanh toan theo hop dong mua
ban can hg chung cu s6 A-22-11/HPMB/EDEN/2020 va thanh toan 171.110.944
d6ng cho ban diang ky nguyén vong ngay 08/4/2019 va l4i suat 09%/nam ddi véi
sb tién 171.110.944 ddng thoi gian tinh 13i tir khi nhan tién dén ngay xét xir.

Tai Ban &n dan sy so tham s6 26/2022/DS-ST ngay 25 thang 5 nam 2022 cua
Toa an nhan dan thanh phd A, tinh Binh Duong, dd quyét dinh:

Cin ctr khoan 3 Diéu 26, diém a khoan 1 Piéu 35, diém g khoan 1 Biéu 40,
Diéu 92, biéu 147, Biéu 235, Diéu 266, Diéu 271, biéu 273 cua Bo luat T tung
dan sy; Pidu 93, Piéu 94, Diéu 95 Luat nha ¢; Dleu 14, Biéu 24, Piéu 25, Biéu
26, Diéu 27 Luat Kinh doanh bat dong san 2006; Biéu 328, 402, 422, 428, 430,
440, 468, Diéu 688 Bo luat Dan sy nam 2015; Nghi quyét s
326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban Thuong vu Quéc Hoi quy
dinh vé muc thu, mién, giam, thu, nop, quan ly va sir dung an phi va 1é phi Toa
an.

Chép nhan mot phan yéu cau khai kién cia nguyén don ba Poan Ngoc N d6i
véi bi don Cong ty TNHH K vé viéc tranh chap hop dong mua ban cin ho chung
cu va tranh chap hop dong dat coc.

1. Cham dat Hop dong mua ban cin hd chung cu sd A-22-
11/HPMB/EDEN/2020 va ban dang ky nguyén vong ngay 08/4/2019 giira Cong
ty TNHH K va ba Poan Ngoc N.

Ghi nhan sy ty nguyén caa Cong ty TNHH K vé viéc thanh toan cho ba Poan
Ngoc N sd tién d3 nhan 344.084.195 ddng (ba trim bén muoi bdn triéu khong
trim tam muoi bon nghin mot tram chin muoi 1im déng) theo Hop ddng mua béan
can ho chung cu sb A-22-11/HPMB/EDEN/2020.

cong ty TNHH K c6 nghia vu thanh toan cho ba Poan Ngoc N sb tién
342.221.888 dong (ba trim bon muoi hai triéu hai trim hai muoi mét nghin tam
trim tam muoi tam dong), trong d6 c6 171.110.944 dong tién coc va 171.110.944
ddng tién phat coc.

’Téng cong Cong ty TNHH K ¢6 trach nhiém thanh toan cho ba Boan Ngoc
N s tien (344.084.195d0ng + 342.221.888d0ng) = 686.306.083 dong (su tram
tam muoi sau tri¢u ba tram 1€ sau nghin khong tram tdm muoi ba dong).

Ké tir ngay c6 don yéu cau thi hanh an cia nguoi duge thi hanh an cho dén
khi thi hanh an xong, bén phai thi hanh an con phai chiu khoan tién 14i cua s tién
con phai thi hanh an theo mic i suat quy dinh tai khoan 2 Diéu 468 cua B luat
Déan su nam 2015.

Cong ty K duoc quyén sé hiru can ho s6 11, ting 22 block A, va can ho sé
03, tang 22, block B thudc du &n khu nha & cao tang Eden A, dia chi: duong 3/2
phuong Lai Thiéu, thanh phd A, tinh Binh Duong.


https://thuvienphapluat.vn/van-ban/bat-dong-san/luat-nha-o-2014-259721.aspx
https://thuvienphapluat.vn/van-ban/thuong-mai/luat-kinh-doanh-bat-dong-san-2014-259722.aspx
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2. Khong chap nhan yéu cau cia nguyén don vé viéc budc bi don Cong ty
TNHH K thanh toan so tien 512.071.428 dong (ndm trdm muoi hai trigu khong
tram bay muoi mot nghin bon tram hai muoi tam dong).

Ngoai ra, ban an so thAm con tuyén vé &n phi, trach nhiém thi hanh an va
quyén khang cao cuta cac duong su.

Sau khi c6 ban an so tham, ngay 08/6/2022 bi don Cong ty TNHH K ¢ don
khang c40 mot phan ban 4n so thim, yéu cau Toa an cip phuc thim giai quyét
huy b6 phan tuyén xir bi don phai bdi thudong 171.110.944 dong cho nguyén don;
ngay 09/6/2022, ngu’(n dai dién hop phap cua nguyén don ba Nguyen Thi Quynh
G c6 don khang cao mot phan ban 4n so tham, yéu cau Toa an cip phiic tham giai
quyet chap nhan yéu cdu cia nguyén don budc bi don hoan tra cho nguyén don
sO tién di thanh toan cho cin A22-11 s6 tién 382.315.772 dong va phat 10% gia
tri hop dong twong dwong 129.755.656 dong, tong cong 512.071.428 dong.

Tai phién toa phuc tham, , nguyén don van gitr nhguyén yéu cau khoi kién va
yéu cau khang cdo, bi don van gitr nguyen yeu cau khang céo. Cac duong su
khong thoa thuan dugc vai nhau vé viéc giai quyét vu an.

Pai dién Vién Kiém sat nhan dan tinh Binh Duong phat biéu y kién:

Ve t6 tung: Nhitng nguoi tién hanh t6 tung va tham gia t6 tung tai Toa &n
cap phuc tham da thuc hién dang quy dinh ctia B9 luat To tung dén su.

V& noi dung: cac duong su thira nhan co ky két hop dong mua béan can ho va
giao két mua ban cin ho, day 1a tinh tiét khdng can ching minh theo quy dinh tai
Piéu 92 Bo luat T6 tung dan su; theo noi dung hop dong, thoi gian ban giao cin
ho 1a quy 3/2020, tinh theo thoa thuan 1a quy 1/2021 (Piéu 3, Piéu 8, muc b Pidu
12); ngay 06/10/2020, nguyén don khai kién yéu cau cham duat hop dong, nguyén
don khong thanh toan theo dung thoa thuan, nén chua du diéu kién phat hop dong,
khang cao khong co6 can cu Chép nhan. Pi véi khang céo caa bi don, thoi diém
ky giao dich, bi don chua du diéu kién ky hop dong, ngay 06/10/2020 nguyén don
khoi kién 1a qué thoi han giao két hop dong y&u cau cua nguyén don la c6 co s6,
khang cao cua bi don khong co co SO chap nhan. Tuy nhién, phan quyet dinh cua
ban an so tham ghi chwra chinh Xac vé sé tién khong chap nhan y&u cau cua nguyén
don, d& nghi cin cu khoan 2 Diéu 308 Bo luat T tung dan su, sira ban an khong
chép nhan mot phan yéu cau khai kién caa nguyén don ddi véi sé tién 167.987.233
d6ng va tinh lai an phi.

Sau khi nghién ctu céc tai liéu, chang ct ¢6 trong hd so vu an va da duogc
tham tra tai phién toa, can cur vao ket qua tranh tung tai phién toa, 1oi trinh bay
cua duong su, y kien cua Kiém sat vién,

NHAN PINH CUA TOA AN:

[1] VVé t6 tung:

Nguoi dai dién hop phap cua nguyén don va nguoi €6 quyen loi, nghia vu
lien quan 6ng Q c6 yéu cau giai quyét ving mat, Cong ty co phan tap doan M
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ving mat ngay 09/12/2022 khang c6 Iy do, can cir khoan 2 Bieu 196 B§ luat T6
tung dan su, Toa an tién hanh giai quyet vang mat cac duong su néu trén.

[2]. Noi dung tranh chap:
[2.1] Hb so vu an thé hién:

Theo ban dang ky nguyén vong ngay 08/4/2019, ba N c6 nguyén vong tham
gia dang ky wu tién mua can ho B-22-03, tﬁng 22, thuoc block B, tai du an Khu
nha & cao ting Eden — A (dy 4n cin ho Visra Riverside) do Cong K 1am cha dau
tu ngay khi chu dau tu hoan thanh cac diéu kién va tha tuc dé ky hop dong mua
ban can hg theo quy dinh cua phap luat (giao dich) vai gia 855.554.720 dong; sb
tién ding ky nguyén vong dam bao dam bao quyén uu tién theo gia ban tam tinh:
thanh toan 128.333.208 ddng ngay khi ky két ban ding ky nguyén vong,
42.777.736 dong khong qua 30 ngay ké tir ngay ky ban dang ky nguyén vong,
tong sb tién nay s& dugc trir vao dot thanh toan dau tién khi ky hop d6ng mua ban
cin ho theo phu lyc thanh toan trong hop dong; cam két biét rd vé tinh trang phap
Iy cta dy an trude khi dang ky nguyén vong mua cin ho, cam két bao luu nguyén
vong trong vong 08 tam thang ké tir ngdy dang ky, néu trong vong 08 thang khi
cin ho du diéu kién ky hop dong mua ban theo thong béo cua chu dau tu ma ba N
khong thuc hién viée ky hop dong mua béan thi xem nhu ba N don phuong tu y
huy bé viéc dang ky nay, chi dau tu khéng phai hoan tré lai s6 tién da thanh toan
cho ba N. Ban ding ky nguyén vong ndy dugc Cong ty K xac nhan: ky hop dong
mua ban cin ho theo nguyén vong ciia khach hang di dang ky cham nhét 1a 08
thang ké tir ngay chii dau tu xac nhan vao ban ding ky nguyén vong nay khi can
ho du diéu kién giao dich theo quy dinh ctia phép luat; néu qua thoi han trén ma
du 4n khong du diéu kién giao dich hodc chu dau tu khong tién hanh ky hop dong
mua bén du du 4n da du diéu kién giao dich thi chi dau tu c6 trach nhiém hoan
tra s6 tién da nhan va dén bu sb tién twong ung véi khoan tién da nhan cho viée
dang ky nguyén vong can ho da dang ky. Ba N da thanh toan dugc 128.333.208
d6ng ngay khi ky két ban dang ky nguyén vong va ngay 13/5/2019 thanh toan
42.777.736 dong (but luc s6 16, 17, 18), tong cong 171.110.944 dong.

Theo hop ddong mua ban cin ho chung cu (vé viée mua ban can ho hinh thanh
trong tuong lai) dy an khu nha & cao ting Eden — A (can ho vista riverside) nam
2020 (khong ghi ngay thang) gitra Cong ty K (bén ban) va ba N (bén mua), phu
luc 01, phy luc 02, phu luc 03, c6 ndi dung: hai bén dong ¥ ky két ban hop dong
mua bén cin ho chung cu dbi v6i can ho sb 11, tang 22, block A (goi tat A-22-
11), dién tich str dung 50.75m? véi gid 1.297.556.562 déng; thoi han ban giao can
ho cho bén mua dy kién quy 3 nam 2020, viéc ban giao can ho co thé sém hon
hodc mudn hon so vé1 thoi gian quy dinh nhung khong dugc cham qua 180 ngay,
ké tir thoi diém dén han ban giao cin ho cho bén mua; tién do thanh toan hop dong
thanh 06 dot: dot 1 (30%), thoi diém thanh toan hoan tit méng coc; dot 2 (10%),
thoi diém thanh toén xong san bé tong tang 3; dot 3 (10%), thoi diém thanh toan
xong san bé tong tang 7; dot 4 (10%), thoi diém thanh toan xong san bé tong tang
12; dot 4 (10%), thoi diém thanh toan xong san bé tong tang 12; dot 5 (05%), thoi
diém thanh toan xong san bé tong tang 18; dot 6 (05%), thoi diém thanh toan xong



8

san bé tong tang 24; dot 7 (25% va 02% phi bao tri can ho) khi thong bao ban giao
can ho; dot 8 (OS%) khi nhan chu quyél}. Ba N da thanh toan cho Cong ty K 30%
gia tr1 hop dong, so tién 382.315.772 dong.

Giira nguyén don va bi don déu xac dinh c¢6 ky hop ddong mua ban can ho
chung cu sé A-22-11/HPMB/EDEN/2020 va ban ding ky nguyén vong ngiy
08/4/2019, cac bén di giao nhan sd tién 553.426.716 dong. Viéc ban giao hop
ddng mua ban cin ho chung cu va ban giao ban dang ky nguyén vong cho khach
hang 1a do Céng ty M thuc hién trén co s Hop dong moéi gidi sd 01/2018/TT&PP-
KDD- NM giita Cong ty K, Cong ty M va khach hang. Day 14 tinh tiét khong can
phai chiing minh theo quy dinh tai Diéu 92 cta Bo luat TH tung dan su.

Theo cong vin s6 3272/SXD-QLN ngay 27/8/2020 cua S¢ Xay dyng tinh
Binh Duong, thé hién: vé hd so du an xdy dung cong trinh c6 bién ban nghiém
thu hoan thanh muc cong trinh phan moéng cong trinh khu nha & cao tang Eden -
A ngay 14/01/2020; vé tién do6 trién khai dy an thi cht ddu tu co ban di hoan
thanh phan mong va ting ham, dang thi cong két ciu phan than tang 4 va da duoc
Cuc cong tac phia Nam — Bo Xy dung thong bao két qua kiém tra trong qua trinh
thi cong cong trinh khu nha & cao ting Eden — A tai Vian ban s 390/CPN-
QLXD/L1 ctia Cuc cong tac phia Nam — B6 Xay dung. Y kién cta So X4y dung:
Cong trinh khu nha ¢ cao ting Eden - A do Cong ty K 1am chu dau du diéu kién
dugc huy dong von theo hinh thirc ban nha & hinh thanh trong twong lai.

[2.2] Can ctr quy dinh tai khoan 5 Diéu 19; khoan 5, 6 Piéu 26, diém a khoan
2 Diéu 118; diém a khoan 1 Piéu 119, Piéu 121 Luat Nha &; khoan 3 Diéu 12,
khoan 3 Diéu 13, Diéu 16, cac Diéu 21, 23, 24, 55, 57, 58 Luat Kinh doanh bat
d6ng san thi hop dong mua ban cin ho chung cu s6 A-22-11/HPMB/EDEN/2020,
khong trai phap luat, khong vi pham dao dic xa hdi nén c6 hi¢u luc bét budc cac
bén phai ton trong thuc hién.

Nguyén don, xac dinh chi thanh toan dugc 30% gia tri hop déng cua can ho
chung cu s6 A-22-11, nguyén don khong tiép tuc thanh toan theo thoa thuan I1a do
Cong ty vi pham tién d6 thi cong. Ngoai 16 trinh bay, thi nguyén don khong co
chung ctr ching minh bi don vi pham tién d6 thi cong hang muc cong trinh theo
thoa thuan. Tai cac bién ban nghiém thu hoan thanh hang muc cong trinh ngay
10/9/2010, ngay 02/11/2020, ngay 06/01/2021, ngay 01/4/2021 giita chu dau tu
Cong ty K, don vi thi cong Cong ty Co phan Xay dung s6 5, don vi thi cong giam
sat Cong ty C6 phan Khoa hoc cong nghé Bach khoa Thanh phdé Ho Chi Minh thé
hién da chép nhan nghiém thu cdc hang muc nhu: ngay 10/9/2020 nghiém thu
phén khung bé tong cot thép tur tang 2 dén téng 7, ngay 02/11/2020 nghiém thu
phan khung — san bé tong cot thép tur tang 8 den tang 12, ngay 06/01/2021 nghiém
thu phan khung — san bé tong cot thép tur tang 13 dén tang 18, ngay 01/4/2021
nghiém thu phan khung — san bé tong cot thép tir tang 19 dén mai, theo céc bién
ban nay thi dy 4n da tién hanh theo thoa thuén cta hai bén tuong ing voi nghia
vu thanh toan cua bén mua duoc quy dinh tai muc 5 Diéu 3 ctia hop dong va dugc
vién dan tai phu luc 02 cua hop dong: “Pot thanh todn: dot 1: khi hoan tdt méng
coc, ky hop dong mua ban cin hé (bao gom tién ddt coc, giik cho, ding ky nguyén
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vong) ty I¢ thanh todn 30%; dot 2: xong san bé tong tang 3, trong vong 45 ngay
ké tir ngay ky hop dong mua bdn can hd, 1y 1é thanh todn 10%; dot 3: xong san
bé tong tang 7, trong vong 90 ngdy ké tir ngay ky hop dong mua ban can hé, ty 1é
thanh toan 10%...”. Can ct vao phu luc thanh toan ba N c6 trach nhiém thanh
toan cac dot tiép theo khi cong ty thi cong dén cac han muc nhu phu luc hop déng,
thoa thuan giita cac bén 13 hop ddng song vu dugc quy dinh tai khoan 1 Diéu 402
Bo luat Dan syu. Thuc té, khi cong ty da thi cong va nghiém thu dén hang muc tir
tang 2 dén tang 7, thi ba N phai c¢6 nghia vu thanh toan 10% gia tri cho dot thanh
toan thir 2 va ngay 10/9/2020 Cong ty da thong bao cho ba N vé viéc thanh toan
tién mua cin ho vao ngay 30/9/2020 nhung ba N khdng thanh toan. Nhu vay, ba
N cho ring cong ty dd vi pham vé tién do thi cong nén khong thanh toan cac dot
tiép theo 1a khong co co sd. Vé trach nhiém cta hai bén va viéc xir 1y vi pham hop
ddng, tai Diéu 12 cua hop dong, cac bén thoa thuan: néu bén mua vi pham nghia
vy thanh toan vugt qua 90 ngay thi bén ban hoan tra s tién bén mua da thanh toan
sau khi khau trir cac khoan gdm: 13i phat nop cham 10%/nam, tién phat vi pham
hop dong twong dwong 10% gia tri hop dong; néu bén mua da thanh toan tién mua
can ho dung theo tién do thoa thuan nhung qué thoi han 180 ngay ké tir ngdy ban
giao theo thoa thuan ma bén ban van chua ban giao cin ho thi bén ban phai hoan
tra lai toan bd s6 tién ma bén mua da thanh toan cong thém khoan tién phat tuong
duong 10% tong gia tri hop dong. Bi don dong ¥ tra lai cho nguyén don 90% sb
tién da nhan tuong duong 344.084.195 dong, sau khi da trir 10% sd tién di nhan
1a phu hop theo thoa thuin véi cac bén, khong trai voi quy dinh cua phap luat.
Toa an cap so tham ghi nhan bi don tra lai cho nguyén don 344.084.195 dong la
co can cir. Nguyén don khang cdo yéu cau Cong ty thanh toan so tién 512.071.428
déng, bao gom 382.315.772 dong tién da thanh toan, phat 10% gia tri hop dong
tuong duong 129.755.656 dong 1a co co sé chap nhan mot phan d6i véi sb tién
344.084.195 ddng, khong co co sd chap nhan sb tién con lai 167.987.233 dong.

~ [2.3] Boi véi ban ding ky nguyén vong ngay 08/4/2019 mua cin hd 6 03,
tang 22, block B:

Theo ndi dung ban dang ky nguyén vong néu trén, thi khi ba N 1ap ban dang
ky nguyén vong 1a dé ba N dwoc mua cian hd chung cu, khi c6 du diéu kién quy
dinh va chu dau tu cam két gilr can ho khong ban cho ngudi thi ba, Cong ty cam
két cham nhat 13 08 thang ké tir ngdy chu dau tu xac nhan vao ban ding ky nguyén
vong ma du an khong du diéu kién giao dich hoic chi dau tu khong tién hanh ky
hop dong mua bén thi chu dau tu ¢6 trach nhiém hoan tra sO tién da nhan va dén
bu s6 tién tuong tmg voi khoan tién da nhan, day 1a giao dich gitra cac bén theo
quy dinh tai Diéu 116, 119 Bo luat Dan su. Thoi diém cac bén dang ky va xac
nhan vao ban ding ky nguyén vong thi du an khu nha cao ting Eden — A chua
dugc S¢ Xy dyng tinh Binh Duong ¢6 van ban tra 11 da diéu kién duoc ban hay
cho phép huy dong von theo hinh thirc ban nha & hinh thanh trong twong lai. Tuy
nhién, sau khi c6 cong van s6 3272/SXD-QLN ngay 27/8/2020 cua S& Xay dung
tinh Binh Duong tra 101 bi don c6 du diéu kién huy dong vén theo hinh thirc ban
nha & hinh thanh trong twong lai, thi hai bén khong ky két hop ddng mua béan cin
hé. Nguyén don cho rang bi don khéng thong bao ky hop dong theo thoa thuan
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nén yéu cau cham dut thoa thuan, bi don cho rang, nguyén don khong c6 tién dé
nop 256.666.416 dong tuong duong 30% gia tri hop dong, nén hai bén khong ky
hop dong. Nhu vay, theo thoa thuan thi thoi han cac bén ky hop dong da qua 08
thang, Cong ty ciing khong c6 thong bao vé viéc da qua 08 thang ma hop dong
khong ky két dugce cho nguyén don, cac bén ciing khong c6 thoa thuén lai thoi
gian cu thé dé tién hanh ky hop ddéng. Nguyén don, bj don déu théng nhat cham
dut giao dich néu trén. Can ctr Diéu 123, 131, Piéu 328 Bo luat Dén su thi giao
dich gitra hai bén la v6 hiéu, cac bén giao tra cho nhau nhing gi da nhan, Cong ty
d3 nhan ctua ba N 171.110.944 ddng, thi c6 trach nhiém tra lai s6 tién nay cho ba
N. Cin ctr theo thoa thudn Cong ty 1a ngudi c6 18i nén phai chiu dén bu sb tién
tuong tng v6i khoan tién dd nhan 171.110.944 dong. Toa an cip so tham budc bi
don tra lai cho nguyén don sb tién d3 nhan 171.110.944 va tién phat 171.110.944
dong, tong cong 342.221.888 dong, 1a co can cu.

[2.4]. D6i vé6i hop dong gitta Cong ty TNHH K va Cong ty cb phan tap doan
M, trudng hop c6 tranh chép s& duoc giai quyét bang vu kién khéc khi c6 yéu cau.

[2.5] V& ap dung phap luat, Toa an cap so tham ap dung Dleu 93, Piéu 94,
Piéu 95 Luit nha & quy dinh vé trach nhiém pha d& nha 0, yéu cau khi thao do&
nha &, cudng ché pha d& nha & dé giai quyét vu an 13 chua phu hop, can diéu chinh
lai.

[2.6] Nguyén don yéu cau bj don thanh todn 512.071.428 dong ddi voi can
ho A22-11, gobm 382.315.772 dong da giao va phat 10% gia tri hop dong tuong
duong 129.755.656 dong. Toa an cap so tham, chap nhin mot phan yéu cau cua
nguyén don, ghi nhén bi don tra lai 344.084.195 dpng nhung phan quyét dinh lai
tuyén khong chép nhan yéu cau cua nguyén don doi voi so tién 512.071.428 dong
1a chua chinh xac can diéu chinh lai cho phu hop.

~ Tu phan tich trén, khang cao ctua nguyén don va bi don 1a khong c6 co so
chap nhan. Tuy nhién, can stra ban an so tham vé cach tuyén, luat 4p dung, murc
an phi.

Quan diém cua dai dién Vién Kiém sat nhan dan tinh Binh Duong la phu
hop.

V& an phi dan su so tham, cac dwong su phai chiu theo quy dinh phap luat.

V& an phi dan su phuc tham: Nguoi khang cao khéng phai chiu.

Vi cac I€ trén,

QUYET DINH:

- Can ctr Didu 148, khoan 2 Diéu 308, Piéu 309 va Biéu 313 cua Bo luat T
tung dan sy nam 2015;
~ - Can cir khoan 5 Diéu 19; khoan 5, 6 Diéu 26, diem a khoan 2 Piéu 118;
diém a khoan 1 biéu 119, biéu 121 Luat Nha &; khoan 3 Biéu 12, khoan 3 Diéu
13, bicu 16, cac bieu 21, 23, 24, 55, 57, 58 Luat Kinh doanh bat dong san.
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- Can ctr Nghi quyét 0 326/2016/UBTVQH14 ngay 30 thang 12 ndm 2016
cua Uy ban Thuong vu Quoc hoi khéa XTIV quy dinh vé muc thu, mién, giam, thu,
nop, quan ly va st dung an phi va Ié phi Toa an;

1. Khong chap nhan yéu cau khang c4o ciia nguyén don ba Poan Ngoc N va
yéu cau khang céo cua bi don Cong ty TNHH K.

1.1. Sira mot phan Ban an dan sy so tham s6 26/2022/DS-ST ngay 25 thang
5 nam 2022 cta Toa an nhan dan thanh pho A, tinh Binh Duong, nhu sau:

111 Chép nhan mét phan yéu Qﬁu khai kién cua nguyén don ba Poan Ngoc
N doi véi bi don Cong ty TNHH K veé viéc “tranh chap hgp dong mua ban can ho
chung cu va tranh chap hop dong dat coc”.

Chdm dut Hop ddng mua ban cin hd chung cu s A-22-
11/HPMB/EDEN/2020 (khéng ngay thang) va giao dich vé cin ho s6 03, ting 22,
block B thudc du an khu nha & cao ting Eden A, dia chi: duong 3/2 phuong L,
thanh phd A, tinh Binh Duong theo ban dang ky nguyén vong ngay 08/4/2019
gitra Cong ty TNHH K va ba Poan Ngoc N.

Cong ty TNHH K c6 nghia vy thanh todn cho ba Poan Ngoc N 6 tién da
nhan 344.084.195 dong, theo Hop dong mua ban can hd chung cu so A-22-
11/HPMB/EDEN/2020 (khdng ngay thang).

Cong ty TNHH K ¢6 nghia vy thanh toan cho ba Poan Ngoc N so tién
342.221.888 d@ong (tien coc 171.110.944 dong, tien phat coc 171.110.944 dong),
theo ban dang ky nguyén vong ngay 08/4/2019.

, T(f)ng cong Cong ty TNHH K ¢6 trach nhiém thanh toan cho ba Poan Ngoc
N so tién 686.306.083 d()ng (sau tram tam muoi sau tri€u, ba tram linh sau nghin,
khong tram tam muoi ba dong).

Ké tir ngay c6 don yéu cau thi hanh an cia ngudi duoc thi hanh an cho dén
khi thi hanh an xong, bén phai thi hanh an con phai chiu khoan tién lai cua so tien
con phai thi hanh an theo murc 1ai suat quy dinh tai khoan 2 Bieu 468 cua Bo luat
Déan su nam 2015.

Cong ty K duoc quyen so hitu can ho s6 11, tang 22 block A, va cin ho s6
03, tang 22, block B thugc du an khu nha & cao tang Eden A, dia chi: duong 3/2
phuong Lai Thiéu, thanh pho A, tinh Binh Duong.

1.1.2. Khong chap nhan mot phan yéu cau khei kién cua nguyén don ba Poan
Ngoc N vé viéc buoc bi don Cong ty TNHH K thanh toan so tien 167.987.233
dong (Mot tram sdu muoi bay triéu chin trim tim muoi bay nghin hai trim ba
muoi ba dong).

1.2. An phi dan sy so tham:

Ba Doan Ngoc N phai chiu s6 tién 8.399.362 dong (t&m trigu ba tram chin
muoi chin nghin ba trdm siu muoi hai dong), dugc khau tr vao so tien
19.114.399 dong tien tam ung an phi, con tra lai cho ba N 10.715.037 dong (muoi
triéu bay tram muoi 1am nghin khong tram ba muoi bay dong) tién tam ung an
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phi da nop da nop theo Bién lai thu s6 AA/2016/0053907 ngay 30/3/2021 cua Chi
cuc Thi hanh an dan su thanh pho A, tinh Binh Duong.

Cong ty TNHH K phai chiu s6 tién 31.452.243 dong (ba muoi mét trigu bon
tram nam muoi hai nghin hai tram bon muoi ba dong).

2. An phi dan sy phlc tham:

Tra cho ba Poan Ngoc N s6 tién 300.000 ddng (ba traim nghin ddng) theo
Bién lai thu so 0002762 ngay 01/7/2022 cua Chi cyc Thi hanh an dan sy thanh
pho A, tinh Binh Duong (ba Nguyén Thi Quynh G nop thay).

Tra cho Cong ty TNHH K s6 tién 300.000 dong (ba tram nghin dong) theo
Bién lai thu so 0002746 ngay 29/6/2022 cua Chi cuc Thi hanh an dan sy thanh
pho A, tinh Binh Duong (ba Nguyén Hoang L nop thay).

Truong hop ban an dugce thi hanh theo quy dinh tai Biéu 2 Luat Thi hanh an
dan su thi nguoi duoc thi hanh an dan s, nguoi phai thi hanh an dan su c6 quyén
thoa thuan thi hanh &n, quyén yéu cau thi hanh an, ty nguyén thi hanh an hoic bi
cudng ché thi hanh an theo quy dinh tai cac diéu 6, 7, 7a, 7b va 9 Luat Thi hanh
an dan su; thoi hiéu thi hanh an dugc thuc hién theo quy dinh tai Diéu 30 Luat
Thi hanh an dan su.

Ban an dan su phdc tham cé hiéu luc phap luat ké tir ngay tuyén an./.

Noi nhan: TM. HOI PONG XET XU PHUC THAM
- VKSND tinh Binh Duong; THAM PHAN - CHU TQA PHIEN TOA
- Chi cuc THADS thanh phd A:;

- TAND thanh phé A;

- Cac duong sy;

- T6 Hanh chinh Tu phép;

- Luu: Ho so, Toa Dan su.

Nguyén Thi Duyén Hing



