TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO CAN THO Poc 1ap — Tw do — Hanh phuc

Ban 4n sb: 291/2022/DS-PT
Ngay: 09/12/2022

VIV “Tranh chdp yéu cau tuyén
bé van ban céng chirng vé hiéu”.

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO CAN THO

- Thanh phan Hpi dong xét xir phiic thdm gom cg:

Thdm phan - Chii toa phién toa: Ong Tran Tuan Qudc

Cdc Tham phdn: 1/- Ong V6 Bao Anh.

2/- Ba Nguyén Thi Thuy Trang.

- Thu ky phién toa: Ong Huynh Minh Thong - Thu ky Toa 4n nhan dan thanh
phé Can Tho.

- Dai dién Vién Kiém sdt nhan dan thanh phé Can Tho tham gia phién toa:
Ba Huynh Hong Phil - Kiém sat vién.

Trong ngay 09 thang 12 nim 2022 tai tru s Toa 4n nhan dan thanh phd Can
Tho xét xtr phuc thim cong khai vu an thu ly sb: 217/2022/TLPT-DS ngay
05/10/2022 vé “Tranh chdp yéu cdu tuyén bé van ban cong chitng vé hiéu”.

Do ban an dan su so tham s6: 90/2022/DS-ST ngay 15/6/2022 ctia Toa 4n nhan
dan quan N bi khang céo. Theo Quyét dinh dua vu an ra xét xa phiic thim sé:
324/2022/QDb-PT ngay 08/11/2022 giira cac duong su:

1. Nguyén don: Ong Lé Vin T. sinh nim: 1951. Dia chi: duong A, phuong T,
quan N, thanh phé Can Tho.

Nguoi bao vé quyén va loi ich hop phap: Luat su Nguyén Vin H, Vin phong
Luat su Nguyén Van H thudc Poan Luat su thanh phé Can Tho.

2. Bi don: Van phong Cong chirng N. Dia chi: duong T, phuong X, quan N,
thanh phd Can Tho.

Nguoi dai dién theo oy quyén: 6ng Lé Nguyén N. sinh nim: 1986. Ngu cung
dia chi bj don (vin ban ity quyén ngay 26/5/2022).

3. Ngudi c6 quyén loi, nghia vu lién quan:

- Ong NLQ1. sinh nim: 1981. Dja chi: dudng X, phudng H, quan N, thanh phd
Can Tho; Uy quyén tham gia t6 tung cho: 6ng Lé Nguyén N (van bdn ity quyén ngdy
14/6/2022).
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- NLQ2. bia chi: duong T, phudng B, quan B, thanh phé Can Tho; Uy quyén
tham gia t6 tung cho: éng Tran Thanh L (vin ban iy quyén ngay 01/6/2020).

- Ong NLQ3. sinh ndm: 1950; Pia chi: duong L, phuong A, quin N, thanh phd
Can Tho.

- Ong NLQA4. sinh nam: 1956. Dia chi: dudng C, phuong H, quan N, thanh phd
Can Tho.

- Ong NLQ5. sinh nim: 1964. Pia chi: dudong C, phuong A, quan N, thanh phd
Can Tho.

- Ong NLQ6. sinh nam: 1954. Dia chi: duong D, phuong A, quan B, thanh ph
Can Tho.

- Ba NLQ?7. sinh nam: 1969. Dia chi: 1/72 Ly Tu Trong, phuong An Ph, quan
N, thanh phb Can Tho.

- Ba NLQ8 (chét ngay 04/3/2017); Nguoi ké thira quyén, nghia vu to tung: ong
NLQ8a. sinh nam: 1962 va chi NLQ8Db. sinh nam: 1992. Dia chi: khu vuc K, phuong
P, quan C, thanh phd Can Tho.

- Ba NLQ9. sinh ndm: 1940. Pia chi: dudng C, phuong B, quan B, thanh phd
Can Tho.

- Ong NLQ10. sinh nam: 1960. Dia chi: duong L, phuong A, quan N, thanh
phé Can Tho.

4. Nguoi khang cdo: Nguyén don ong Lé Van T.

NOI DUNG VU AN:

* Nguyén don 0ng Lé Van T trinh bay:

Ngay 12/4/2010 cha me ong c6 lap di chic sd cong chimg 73, quyén sb
01/TP/CC-SCC/HPGD tai NLQ2. Sau d6 duoc biét ngay 02/12/2014 cha me 6ng cO
dén Phong Cong chimg sb 1 (nay 1a Vin phong Céng chimg N) cong chimg di chiic
s6 cong ching 65, 66 quyén sd 01/2014/TP/CC-SCC/HPGD, nén ong c6 dén yéu
cau VPCC N m¢ di chiic, nhung khong duoc dong ¥ va dé nghi ong kién ra toa. Do
d6 6ng khoi kién yéu cau tuyén bd vo hiéu, hiy bo di chic cong chimg sb 65, 66
ngay 02/12/2014. Cong nhan di chtc ngay 12/4/2010 tai VPCC NLQ?2.

* Bi don Vin phong Céng ching N thong qua nguwoi dai dién theo uy quyén
ong Lé Nguyén N trinh bay:

Bi don khong chap nhan yéu cau cua nguyén don va 1y giai thém viéc sai sb
CMND ctia dng T khong anh hudng dén viée lap di chuc vi trén gidy dat da chimg
minh tai san d6 1 ctia 6ng T. Viéc nguyén don cho rang khi lap di chiic nam 2014
gidy dat ban chinh do nguyén don gii¥, thi d6 chi 12 15i trinh bay ciia nguyén don con
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viéc chimg nhan di chiic van dam bao dung trinh ty tha tuc phap luat. Khi ong T yéu
cau cong b di chuc, do dng T khong phai 1a dai dién theo Gy quyén cua tit ca nguoi
thira ké nén mot minh 6ng T yéu cau mé di chic 1a khong dung quy dinh. Bi don da
yéu cau ong T ghi ban khai tat ca cac nguoi con cta 6ng T, ba P khi nao du mit tat
ca ngudi thira ké thi VPCC méi mé di chuc. Tuy nhién, khi nhimg nguoi thira ké c¢6
mat thi ong T c0 don rat ngay ngay triéu tdp md, do d6 6ng T trinh bay nhu vay la
khong dung.

* Nhitng nguoi cé quyén loi, nghia vu lién quan:

+ Ong NLQS5 trinh bay: Cac anh em ctia ong yéu cau cong bd di chic naim 2014
ctia ong T, ba P va dong ¥ thyuc hién theo di chiic cudi cuing ctia cha me. Pt dai cha

me dé lai lam noi thd cing cho con chau st dung chung chir khong chia cho ai. Nén
anh em thong nhat theo di chuc ctia cha me. Yéu cau ong T tra lai gidy to nha dat
ctia cha me (ban chinh) hién do 6ng T dang cat giir.

+ Ong NLQ3, NLQ4, NLQ6, NLQ7, NLQ9, NLQ10 théng nhat 1oi trinh bay
ctia 6ng NLQ5. Pong thoi 6ng NLQ4 cho biét thém: ba NLQS 14 con ctia 6ng T, ba
P (chét nim 2017) c6 chong 1a 6ng NLQ8a. Ba NLQ8 va 6ng NLQ8a c6 01 ngudi
con gai tén NLQ8b.

+ NLQ2 thong qua ngudi dai dién theo iy quyén 6ng Tran Thanh L trinh bay:
VPCC NLQ2 di thuc hién dy du tha tuc theo quy dinh phap luat dé thuc hién lap
di chic cho 6ng T va ba b, da cung cap cho Toa an céc tai liéu lién quan. Viéc cong
chung di chuc cua 6ng T va ba B vao nam 2010 1a hop phap.

Vu viéc hoa gidai khong thanh nén Toa an nhan dan qudn N dua ra xét xir; tai
Bdn dn so tham so: 90/2022/DS-ST ngay 15/6/2022 dd tuyén:

Khéng chdp nhdn yéu cau khéi kién ciia nguyén don L& Van T vé viéc yéu cdu
tuyén bo vé hiéu doi véi van ban cong chieng la di chiic sé cong chimg 65, 66 quyén
56 01/2014/TP/CC-SCC/HPGD ldp ngay 02/12/2014 tai Phong céng chimg so 1
(nay la Van phong Céng chitng N).

Khéng chdp nhédn yéu cau ciia nguyén don vé viéc yéu cau céng nhdn di chiic
ngay 12/4/2010 sé céng chimg 73, quyén sé 01/TP/CC-SCC/HPGD tai NLQ2.

Ngodi ra ban dn con tuyén vé an phi, chi phi t6 tung khdc va quyén khdng cdo
cua duwong su.

Ngay 24/6/2022 nguyén don 6ng Lé Vin T khang co cho ring vin ban cong
chimg 14 hai di chic s6 65, 66 cong chimg tai VPCC N 1a khong hop phap vi: dién tich
cta di san bao gdbm ludn dién tich d& chuyén nhugng cho ngudi khéc tir nim 2002; mot
phén di san da cho ngudi khac & nhd nhung khong thé hién trén di chuc; hai di chic duoc
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lap thay thé di chuc da lap trude day tai VPCC NLQ2 nhung khong théng bao cho VPCC
NLQ2 biét theo Luat Cong chirng nim 2006 va 2014; s6 CMND ctia 6ng Lé Hong T
khong dung voi s6 CMND trén gidy chimg nhan cua di san; tai VPCC N Iic dng T, ba
P 1ap di chic ¢6 sy hién dién ctia 6ng NLQ5 dé chup anh 6ng T, ba B 1am ching ct.
Yéu cau phuc tham stra ban an so tham theo hudng chap nhan yéu cau khoi kién ctia ong.

Tai phién toa phtic tham, nguoi co khang c4o xac dinh van giit nguyén yéu cau
khang c4o. Bi don van giir nguyén ¥ kién nhu tai cip so thim.

Luét su bao vé quyén va loi ich hop phap cta nguyén don phan tich nhimng sai
s6t trong 02 ban di chuc 1ap ngay 02/12/2014 tai Phong Cong chimg s6 1 nhu nguyén
don di néu trong don khang cdo dé dé nghi phac tham chdp nhan khang céo ciing
nhu chip nhan toan b yéu cau khoi kién ctia nguyén don.

Kiém sat vién phuc thim phat biéu y kién: vé t6 tung Toa an va nguoi tham gia
t6 tung da thuc hién dung quy dinh; Vé ndi dung: nguyén don khang cdo nhung
khong cung cap thém duoc tai lidu, chimg cir gi méi so vdi cap so tham, khang co
khéng c6 can ctr dé nghi bac khang céo.

Can cir vao tai liéu, chieng cir da diegc xem xét tai phién toa, két qua tranh tung
tai phién toa.

NHAN PINH CUA TOA AN:

* V& thi tuc t6 tung:
[1] Nguyén don khoi kién yéu cau tuyén bd vo hiéu van ban cong chimg 1a di

chuc lap ngay 02/12/2014 tai Phong Cong chimg s6 1, s6 cong ching 65, 66 quyén
s6 01/2014/TP/CC-SCC/HPGD, do vi pham phap luat va cong nhan di chuc lap
ngay 12/4/2010 tai NLQ2, sb cong chimg 73, quyén s6 01/TP/CC-SCC/HPGD. Cép
so tham xac dinh quan hé phap ludt “Tranh chdp yéu cdu tuyén bé vin ban cong
chung vo hiéu” theo khoan 11 Diéu 26 B0 luat tb tung dan su la c6 can ctr.

Nguoi lién quan 6ng NLQ8a, chi NLQ8b, VPCC NLQ2 c6 yéu cau giai quyét
Véng mit. Can ctr khoan 2 Diéu 296 Bo luat tb tung dan sy, phién toa phuc tham van
tién hanh theo quy dinh.

* Vé ndi dung: Sau khi xét xir so tham, nguyén don 6ng Lé Van T khang cao
yéu cau xét lai ban an so tham. Xét cac ndi dung khang cao:

[2] Pbi voi khang cao cho rang hai di chic lap ngay 02/12/2014 tai Phong
Cong chtng sb 1 1a khong hop phap, boi cac luan diém sau:

[2.1] Vé luan diém: dién tich cta di sin bao gdm ludn dién tich da chuyén nhuong
cho ngudi khéc tir nim 2002. Panh gia luan diém nay thay rang: tai doan 2 cia ban di
chtic s6 65, 66 ¢6 néu “T6i c6 1/2 ... Can cir theo gidy chitng nhdn quyén sé hitu nha
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& va quyén sir dung dat 6 s6 5401121020, hé so goc s6 20/2001 do UBND tinh Can Tho
(cil) cap ngay 16/01/2002, xéc nhén chinh 1y ngay 14/12/2003”. Ddi chiéu véi gidy chimg
nhan néu trén tai trang 3 (muc thay d6i vé& cht) phan chinh 1y ciia S¢ Dia chinh Can Tho
ngay 05/12/2002 c6 ghi “Bd chuyén nhirong mét phan dién tich cho NLQ10... 154,30m?
thé cu. Dién tich con lai: dat 390,35m? thé cue; DTXD = DTSD = 83,04m®”. Tai trang 4
(muc thay ddi vé nha &, dat & hodc thé chap) phan chinh 1y cia S¢ Tai nguyén va Moi
trudng tinh Can Tho ngay 14/12/2003 ¢6 ghi “Xdc nhdn thay doi vé nha ¢ ghi tai trang
I va trang 2....””. Nhu vay, mic du ban di chic khong ghi cu thé dién tich dat va nha
nhung d4 dé cap dén viéc chinh 1y lan cudi cung trén gidy chimg nhan, tirc 1a khong con
dién tich d4 chuyén nhuong cho ngudi khac nhu nguyén don nai ra. Luan diém nay khong
c6 can ctr nén khong dugc chép nhan.

[2.2] Vé luan diém: mot phan di san da cho ngudi khac & nhd nhung khong thé
hién trén di chic. Panh gia vé luan diém nay: nguoi ¢ nho trén dat 1a mot trong nhiing
anh em cua duong sy 12 6ng NLQ3, duoc cha me cic duong su cho & nhd trén dat. Hon
nira ban di chtic thé hién rd toan b nha dat nay dung vao viéc tho ciing chir khong phai
phén chia, ong NLQ4 va ong NLQ5 duoc giao 1a ngudi quan 1y di san. Vi vay khong anh
hudng gi dén viéc 13p di chtc va la diéu kién dé vo hiéu van ban cong ching. Luan diém
nay ciing khong c6 cin ctr nén khong duoc chap nhan.

[2.3] V& luan diém: di chiic duoc lap thay thé di chic da lap trudc day, nhung
khéng thdng bao cho VPCC NLQ2 biét theo Luat Cong chimg. Lap ludn nay khong co
can ctr, boi 18: khoan 3 Piéu 48 Luat Cong ching nam 2006 quy dinh nghia vy thong
bao viéc stra d6i, bo sung, thay d6i mot phan hodc toan bo di chiic khong phai nghia
vu cta td chirc cong chimg ma 1a cia nguoi 1ap di chiic, nén khong co can ctr dé
budc trach nhi¢m ddi véi bi don.

[2.4] V& luan diém: s6 CMND ciia 6ng Lé Hong T khong dung véi s6 CMND trén
gidy chimg nhén cua di san. Theo céc tai liéu trong ho so thé hién 6ng Lé Van T ¢6 02
gidy CMND: gidy s6 360027445 cap ngay 09/9/2004 1a tring v4i s6 CMND ghi trong
gidy ching nhan nha dét; con gidy CMND s6 360027446 cap ngay 30/12/2010, tirc
la sau nay 6ng T duoc cap doi lai gidy CMND. Thoi diém 6ng T 1ap lai di chuc tai
Phong Cong chimg s6 1 1a ngay 02/12/2014, luc d6 6ng da d6i gidy CMND khac.
Tham chi dbi chiéu vé6i s6 ho khau gia dinh cip ngay 01/8/1996 van ghi s6 CMND
ctia ong T 13 360027446. Diéu nay cho thay viéc ghi chép cua cac co quan nha nudc
la khong chinh xac. Tuy nhién, xét vé thoi diém lap di chuc thi 6ng T d4 sir dung
dung gidy CMND cua 6ng duoc cip tai thoi diém d6, hon nita viéc sai sd trong
CMND khdng 1am thay dbi cha thé quyén tai san va khéng anh hudng dén y chi cua
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ngudi dé lai di san. Truong hop ndy khong phai 1 diéu kién, 13 can c&r v6 hiéu van
ban cong chimg. Luan diém nay ciing khéng c6 can ct.

[2.5] V& luan diém: tai Phong Cong chimg lic dng T, ba B 1ap di chic ¢6 su hién
dién ctia 6ng NLQ5 dé chup anh 6ng T, ba B 1am chimg ctr. Van dé nay khong c6 quy
dinh nao ctia phap ludt ngan cim, viéc duong sy hodc gia dinh cua dwong su chup anh
lam chimg ctr chitng minh c6 su kién 6ng T, ba B tir nguyén 1ap di chuc 14 tot. Luét chi
khong cho phép to chirc cong chimg hoic Cong chimg vién tiét 16 théng tin di chiic ma
thoi. Do d6 1ap luan cua nguyén don 13 khong c6 cin cir nén khong dugc chap nhan.

[3] Poi voi khang céo vé ndi dung yéu cau phuc tham sira ban an so tham theo
hudng chip nhan yéu cau khoi kién cta ong 14 tuyén bd vo hiéu di chuc 1ap ngay
02/12/2014, cong nhan di chiic 1ap ngay 12/4/2010. Nhu di phan tich trén, di chuc so
65, 66 1ap ngay 02/12/2014 tai Phong Cong chimg sd 1 (nay 1a VPCC N) khéng vi
pham phap luat, nén khong c6 can ci tuyén bd vo hiéu vian ban cong chimg nay. Do
vay ciing khong c6 can ctr dé chap nhan yéu cau ciia nguyén don cong nhan di chiic
ngay 12/4/2010 1ap tai VPCC NLQ2, vi day la tranh chap yéu cau vo hiéu van ban
cong chimg chtr khong phai tranh chap vé gia tri hiéu luc cua céac di chic.

Nguyén don khang cao nhung khong chirmg minh dugc tinh ¢6 can cir, nén khang
cao khong duge chip nhan nhu Kiém sat vién phac thim dé nghi 1a pht hop. Quan diém
bao vé ciia Luat su nguyén don khong phu hop nén khong duge chap nhan.

[4] Vé an phi phiic tham: Mic du khang c4o ctia nguyén don khong duoc chap
nhan, nhung do 13 nguodi cao tudi nén dugc mién theo Nghi quyét sb
326/2016/UBTVQH14.

Vi cac 1€ trén;

QUYET DINH:

Can cir: khoan 11 Biéu 26, 91, 296, khoan 1 Piéu 308 B6 luat td tung dan su;
Piéu 48 Luat Cong chung nam 2006; diém d khoan 1 Piéu 12 Nghi quyét
326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban Thuong vu Quéc hoi.

Tuyén xir: Khdng chap nhan khang céo cia nguyén don; Giit nguyén ban 4n so
tham.

1/- Khéng chip nhan yéu cau khoi kién ciia nguyén don 6ng L& Van T vé viéc
yéu cau tuyén bd vo hiéu ddi véi vin ban cong chimg 1a di chuc sé cong ching 65,
66 quyén s6 01/2014/TP/CC-SCC/HPGD lap ngay 02/12/2014 tai Phong Céng
chtng s6 1 (nay 1a Vin phong Cong ching N) va Yéu cau cong nhan di chuc ngay
12/4/2010 sb cong chimg 73, quyén sd 01/TP/CC- SCC/HPGD tai NLQ2.

2/- V& an phi: Nguyén don dugc mién an phi so va phuc tham.
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3/- V& chi phi giam dinh chir ky: 8.000.000d nguyén don phai chiu; d3 ndp tam
ung va thyuc hién xong.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén 4n.

Truong hop ban an duoc thi hanh theo quy dinh tai Diéu 2 ctia Luat Thi hanh
an dan su thi nguoi duge thi hanh 4n dan sw, ngudi phai thi hanh an dan sy c6 quyén
thoa thuan thi hanh an, quyén yéu cau thi hanh an, ty nguyén thi hanh an hodc bi
cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7, 7a, 7b va 9 ctia Luét Thi hanh
an dan su; thoi hi€u thi hanh &n dugc thuc hién theo quy dinh tai Diéu 30 cua Luét
Thi hanh an dan su.

Noi nhin: TM. HQI PONG XET XU PHUC THAM
- Céc dwong su; THAM PHAN-CHU TQA PHIEN TOA
- VKSND.TPCT; (Paky)

-TAND Q. N;

- Chi cuc THADS Q. N;

- Luu: (HS - 2b).

Tran Tuan Quoc



