TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM

THANH PHO DA NANG Doc 14p-Tw do-Hanh phiic

Ban 4n sb: 09/2018/LD-PT
Ngay 27 thang 11 ndm 2018

Vv “Tranh chdp vé tién lwong

va bdo hiéem xa hoi”

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO DA NANG

-Thanh phan Hpi dong xét xir phiic thdm gom co:

Thdm phdan-Chii toa phién toa: Ong Truong Chi Trung

Cdc Tham phén: Ong Nguyén Ngoc Anh

Ba Vo6 Thi Ngoc Dung

-Thu ky phién toa: Ba Lé Thi Thity Hang -Can bo TAND TP Da Ning.

-Dai dién Vign kiém sdt nhén din thanh phoé Pa Ning: Ba Nguyén Thi Tu
Anh-Kiém sat vién tham gia phién toa.

Ngay 27 thang 11 nam 2018, tai tru s& Toa an nhan dan thanh phd Pa Nang xét
xir phic thim cong khai vu an thy 1y s6: 12/2018/TLPT-LP ngay 16 thang 10 nim
2018 vé “Tranh chdp tién lwong va bdo hiém xd héi” do Ban 4n lao dong so tham sb:
07/2018/LD-ST ngay 07 thang 9 nim 2018 cua Toa an nhan dan quan K, thanh phd
Da Ning bi khang céo.

Theo Quyét dinh dua vu 4n ra xét xt phic tham sd: 12/2018/QD-PT ngay 02
thang 11 nim 2018 va Quyét dinh hodn phién toa sd: 06/2018/QD-PT ngay
12/11/2018 gitra:

-Nguyén don: Ba Lé Thi Thu H, sinh ndm 1968.

Pia chi: KX/31 dudng T, thanh phé Pa Nang.



Ngueoi dai dién theo ity quyén ciia nguyén don (gidy 1y quyén ngay 12/4/2018):

Ba Vii Thi Anh T, sinh ndm 1969.

Pia chi: KX/13 dudng T, thanh phd Pa Ning (c6 mit).

-Bi don: Cong ty C6 phan N.

Pia chi: S6 X1 duodng V, thanh phd Pa Nang.

Nguoi dai dién theo phap ludt:

Ong Hong Lé V-Chirc vu: Giam doc Cong ty (c6 mit).

-Ngudi cd quyén loi, nghia vy lién quan:

Bao hiém X4 hoi thanh phd Da Nang.

Dja chi: S6 X1 dudng C, quan C, thanh phd Pa Néng.

Nguwoi dai dién theo uy quyén (gidy iy quyén so: 1985/BHXH-OLT ngay
26/11/2018):

Ba Pham Thi H-Ph6 Truéng phong Quan ly thu (c6 mat).

Nguoi khang cao: Ba Lé Thi Thu H.

NOI DUNG VU AN

-DPai dién cho ba L& Thi Thu H trinh bay:

Ba L& Thi Thu H la cong nhan van hanh may dét bao PP céc loai tai Cong ty
C6 phan N tir thang 4/1987. M6i trudng lam viéc rat doc hai vi vay, theo quy dinh cua
phap luat thi ba H phai xép vao nhém lao dong trong moi truong doc hai, ndng nhoc.
Tuy nhién, Cong ty C6 phan N khong xép ba H vao nhom lao dong doc hai ning
nhoc va ché do bao hiém x4 hoi ciia ba H ciing dong theo mtic lao dong thong thudng
nhung do khong nim duoc cac quy dinh trén ba H khong c6 ¥ kién gi, dén nam 2014
thi ba H m&i biét dugc nhitng quy dinh nay.

Trong thoi gian 2014-2015, ba H nhiéu 1an giri don dén lanh dao cua Cong ty
va cic co quan c6 thAm quyén dé diéu chinh chic danh trong sé bao hiém xa hoi,
d6ng thoi diéu chinh muc luvong déng BHXH. Vé nguyén tic, khi diéu chinh chirc
danh trong s6 bao hiém xi hoi cta ba H tir lao dong trong méi truong binh thudng
sang lao dong trong moi truong doc hai ning nhoc thi Cong ty phai diéu chinh mirc
luong ctia ba H theo quy dinh vé lao dong doc hai, nhung cong ty di khong thuc hién
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viéc nay. Theo quy dinh cta phép luat lao dong va cac van ban huéng dan vé muc
phu cép ddi véi nghé, cong viéc co diéu kién nang nhoc, doc hai, nguy hiém thép nhat
bang 5% va cao nhét bang 10%; nghé, cong viéc ¢ diéu kién lao dong dic biét ning
nhoc, nang nhoc, nguy hiém thép nhat b?mg 7% va cao nhét béng 15% so vé1 muc
luong ciia nghé. Nhu vay, mirc lwong dugc hudng cta ba H phai duoc cong thém 5%
so voi mirc luong ghi trong s6 bao hiém xa hoi. Tuy nhién, Cong ty lai khong diéu
chinh cong thém 5% luong, ba H da mat di mot s tién rat 16n trong vong 29 nam lam
viéc tai Cong ty. Nay ba H yéu cau budc Cong ty C6 phan N:

+Piéu chinh mirc lvong duoc huong cho ba H theo quy dinh trong s6 bao hiém
xd hoi tir thang 4/1987 dén thang 3/2016, cu thé: Diéu chinh tr muc luong
4.900.000d/thang 1én murc lvong 5.145.000d/thang.

+Chi tra sb tién luong ting thém 1a 85.260.000d.

+Pong thém tién bao hiém x3 hoi trén mirc lwong va cic phu cdp ma ba H
dugc huong theo quy dinh cia phap luat (muc dong thém 1a 18.330.9004d).

-Pai dién Cong ty C6 phan N trinh bay:

Cong ty khong dong ¥ véi yéu cau cia ba Lé Thi Thu H vi Cong ty da lam viéc
v6i ba H, da diéu chinh chitc danh, ché d6 doc hai theo diing quy dinh ciia phap luat
trong s6 BHXH cua ba H. Riéng giai doan tir thang 01/2013 dén thang 12/2015, sau
khi tinh toan theo quy dinh méi cta phap luat (Nghi dinh sé: 49/2013/ND-CP ngay
14/5/20013 ctia Chinh pht c6 chénh 1éch s6 tién cua ba H 1a: 3.304.500d. Cong ty Co
phan N dong ¥ tra s tién nay cho ba H.

-Pai dién Bao hiém X4 hoi thanh phd Pa Ning, trinh bay:

Néu nguoi lao dong lam viée trong méi trudng ddc hai thi dugc huong lwong
c6 mirc tro cap doc hai theo quy dinh cta phap luit nén Bao hiém X4 hoi thanh phd
Pa Néng thu bao hiém xa hoi 13 theo mirc lwong ma ngudi lao dong dugce huong. Vi
vay, Bao hiém Xa hoi thanh ph Pa Ning dé nghi Toa 4n cin ctt theo quy dinh cia
phap luat dé giai quyét.

V&1 ndi dung trén, an so tham da xir va quyét dinh:



Can ¢t vao cac Diéu 90, Diéu 93, Diéu 186 B luat Lao dong; Can cr vao Piéu
122 Luat Bao hiém Xa hoi s6 71/2006/QH11 ngay 29/6/2006; Can ctr Dicu 32, Piéu
35, Pidu 39, Pidu 266, Piéu 271, Diéu 273 B6 luat T6 tung dan sy nam 2015; Can
ctr Nghi quyét s6: 326/2016/UBTVQH 14 ngay 30/12/2016 ctia Uy ban Thuong vu
Quéc hoi quy dinh vé muc thu, mién giam, thu, ndp, quan 1y va st dung an phi va 1¢
phi toa an, xu:

1/ Chap nhin mét phan yéu cau khoi kién caa ba Lé Thi Thu H:

-Budc Cong ty Co phan N phai tra cho ba Lé Thi Thu H sé tién 2.769.5284.

2/ Budc Cong ty C6 phan N lam thi tuc dang quy dinh diéu chinh murc lwong
tham gia bao hiém xa hoi theo timg thoi ky nhu sau:

-Budc Cong ty C6 phan N dong phan chénh 1éch do ba Lé Thi Thu H ting
lwong cho bao hiém xa hoi 1 491.175d.

-Cong ty CO6 phan N phai dong tién 1ai 13 541.734d (13i tam tinh dén thang
9/2018) cho bao hiém xa hoi.

3/ Ba Lé Thi Thu H déng tién chénh léch do tang lwong cho Bao hiém Xa hoi
la: 214.2224.

Ké tir ngay ban an c6 hiéu luc phap luat bén dugc thi hanh an c6 don yéu cau
thi hanh 4n ma bén phai thi hanh an khong thyc hién tra s6 tién trén thi con phai chiu
tién 13i theo mutc 13 suit duoc quy dinh tai Piéu 122 Luat Bao hiém xa hoi sb
71/2006/QH11 ngay 29/6/2006 tuong tng véi thdi gian chua thi hanh an tai thoi diém
thanh toan.

4/ V& an phi: Coéng ty C6 phan N phai nép an phi lao dong so tham 1a:
300.000d.

Ngoai ra, ban an con tuyén quyén khang céo cua cac duong su.

Ngay 19 thang 9 ndm 2018, ba Lé Thi Thu H khang cdo ban an so tham véi Iy
do cdp so tham xét xtr khong dung quy dinh phap luat, khong ding sy that khach
quan, xAm pham nghiém trong dén loi ich cta ba, yéu cau cip phiic thim xét xtr theo
ding quy dinh cua phép luat.

NHAN PINH CUA TOA AN

4



Sau khi nghién ctru céc tai li¢u c6 trong hd so vu an dugc thim tra tai phién toa
va két qua tranh luan tai phién toa; Sau khi dai dién Vién kiém sat nhan dan thanh phé
Pa Nang phat biéu; Sau khi thao luan va nghi an, HG1 déng x€ét xtr nhan théy:

[1] Ba Lé Thi Thu H vao l1am viéc tai Cong ty C6 phan N (goi tit 1a Cong ty) tir
thang 04/1987 1a cong nhan van hanh may dét bao bi PP céc loai. Pay 1a cong viéc
thudc danh muc nganh nghé ddc hai, nang nhoc. Xem xét bang luong cua Cong ty tra
cho ba Lé Thi Thu H thi thé hién: Tir thang 4/1987 dén nam 1993 Cong ty ap dung
chi tra tién luong cho ba H theo Nghi dinh s6: 235/HPBT ngay 18/9/1985 cua Hoi
dong Bo truong. T thang 4/1993 dén thang 9/2004 Cong ty tra luong theo Bang
luong A.12 nhom 2.3 hé théng thang bang lwong ban hanh theo Nghi dinh s6: 26/CP
ngay 23/5/1993 ctia Chinh phu. Tt ndm 2004 Cong ty tra luong cho ba H theo thang
bang luong do Cong ty xdy dung theo diing quy dinh phap luat. Trong d6 tién luong
cua ba H tir thang 10/2004 dén khi vé huu di bao gém co yéu td doc hai, nang nhoc
ma ba H di nhan. Co quan quan 1y vé lao dong, tién luong cling da tién hanh dbi
chiéu, kiém tra hd so luong va bao hiém cua ba H 1a phu hop véi cac quy dinh cua
phap luat dbi voi timg thoi diém. Tuy nhién giai doan tir thang 5/2013 dén thang
12/2015 Cong ty tra luong cho ba H thap hon 5% so v6i murc lwong ning nhoc, doc
hai, cu thé: Tir thang 5/2013 dén thang 12/2013 ba H dugc huong luong 3.161.7554d
nhung cong ty chi chi tra 3.070.000d chénh 1éch thiéu mot thang 1a 91.755d x 8 thang
= 734.040d. Tur thang 01/2014 dén thang 6/2014 ba H dugc huong 3.441.366d, Cong
ty chi tra 3.130.000d, chénh léch thiéu mot thang 311.366d x 6 thang = 1.868.196d.
Tir thang 7/2014 dén thang 12/2014 ba H duoc hudng 3.441.366d, Cong ty chi tra
3.434.000d, chénh léch thiéu mot thang 7.366d x 6 thang = 44.196d. Tur thang
01/2015 dén thang 10/2015 ba H duoc hudng 3.943.000d, Cong ty chi tra 3.933.000d,
chénh léch thiéu mot thang 10.231d x 10 thang = 102.310d. Tir thang 11/2015 dén
12/2015 ba H dugc huong 4.140.393d, Cong ty chi tra 4.130.000d, chénh léch thiéu
10.393d. x 02 thang = 20.786d. Tong cong tir thang 5/2013 dén thang 12/2015 Cong
ty tra lwong thiéu cho ba H sd tién 1a 2.769.528d. Cép so thdm budc Cong ty N phai
tra bo sung cho ba H s tién 2.769.528d 14 c6 co s6.
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[2] Tai phién toa phuc tham, dai dién cho ba H xac dinh do khéng luu giit cac
quyét dinh luong cua timg thoi ky nén ba H 1ay lvong thang cudi cung trude khi nghi
huu 13 4.900.000d dé yéu cau Cong ty diéu chinh mic luong tir thang 4/1987 dén
thang 3/2016. HDXX thiy: Trong trudng hop néu c6 cin cir ¢ diéu chinh mirc luong
cho ba H thi ciing khong thé 1y mirc luong cudi cung khi nghi huu vao nim 2016 1a
4.900.000d dé tinh binh quéan cho cac thang luong tir thang 4/1987 dén thang 3/2016.
Pai dién cho ba H ciing x4c nhan viéc ba H 1ay luong thang cudi cing khi nghi huu
dé tinh cho thoi gian tir thang 4/1987 dén thang 3/2016 1a khong c6 co so va viée
chap nhan s tién bao nhiéu ciing dugc. Do d6, khong c6 can ctr dé chap nhan khang
cao cua ba H, gitr nguyén ban an so tham nhu dé nghi cua dai dién Vién Kiém sat.

[3] Ba H khong chiu an phi lao dong phuc thim theo quy dinh tai diém d,
khoan 1 Piéu 12 Nghi quyét s6: 326/2016/UBTVQH14 ngay 30/12/2016 ctia Uy ban
thuong vu Quéc hoi quy dinh vé mure thu, mién, gidm, thu, ndp, quan 1y va st dung
an phi va 1€ phi Toa an.

Vi cac lé trén;

QUYET PINH

Ap dung khoan 1 Piéu 308 Bo luat to tung dan su; Diéu 90, Diéu 93 va Diéu
186 B6 luat lao dong; Nghi quyét sb: 326/2016/UBTVQH14 ngay 30/12/2016 cia Uy
ban thudng vu Quéc hoi quy dinh vé mirc thu, mién, giam, thu, ndp, quan ly va st
dung &n phi va I¢ phi Toa an.

1/ Khong chip nhan khang céo ctia ba Lé Thi Thu H. Giir nguyén Ban 4n lao
dong so tham sd: 07/2018/LP-ST ngay 07 thang 9 nam 2018 cua Toa an nhan dan
quan K, thanh phb Da Ning.

1.1 Chap nhan mot phan yéu cau khoi kién cua ba Lé Thi Thu H vé viée
“Tranh chdp tién lrong va bdo hiém xd héi” 461 vi Cong ty Co phan N.

1.1.1 Budc Cong ty C6 phan N phai tra cho ba Lé Thi Thu H sé tién luong tinh
thiéu tir thang 5/2013 dén thang 12/2015 1a: 2.769.528d.



1.1.2 Budc Cong ty C6 phan N phai ndp cho Bao hiém X3 hoi quan K, thanh
phd Pa Néang chénh 18ch do ting lwong cho ba Lé Thi Thu H, s6 tién 1a: 491.175d va
tién 13i cho Bao hiém X4 hoi quan K, thanh phd Pa Ning, s tién 1a: 541.734d (tién
141 tam tinh dén thang 9/2018).

1.1.3 Ba Lé Thi Thu H phai ndp tién chénh léch do ting luong cho Bao hiém
X4 hoi quan K, thanh phd Pa Ning, s6 tién 1a: 214.2224.

1.1.4 K& tir ngdy ban an c6 hiéu lyc phap luat, ngudi duge thi hanh an yéu cau
thi hanh 4n cho dén khi thi hanh xong tat ca cac khoan tién, hang thang nguoi phai thi
hanh 4n con phai chiu khoan tién 14i cua sb tién con phai thi hanh an, theo murc 13
suét quy dinh tai khoan 2 Diéu 468 Bo luat dan su.

1.2 Khong chap nhan yéu cau ciia ba Lé Thi Thu H vé viéc budc Cong ty Co
phan N phai tra luong ting thém, sb tién 1a: 82.490.472d va déng thém bao hiém xi
hoi, so tién la: 18.116.6784.

1.3 An phi lao dong so tham:

1.3.1 Ba Lé Thi Thu H khong chiju 4n phi lao dong so tham.

1.3.2 Cong ty C6 phan N phai ndp 300.000d.

2/ An phi lao dong phuc tham:

Ba Lé Thi Thu H khong chiu an phi lao dong phuac tham.

3/ Ban an phuc tham c6 hiéu luc phap luat ké tir ngdy tuyén va dugc thi hanh
theo quy dinh tai Piéu 02 luat thi hanh 4n dan sy thi nguoi dugc thi hanh an dan su,
nguoi phai thi hanh an dan sy c¢6 quyén thoa thuan thi hanh an, quyén yéu cau thi
hanh 4n, tu nguyén thi hanh 4n hoic bi cudng ché thi hanh an theo quy dinh tai cac
Diéu 6, 7 va 9 luat thi hanh 4n dan sy. Thoi hiéu thi hanh an dan sy duoc thue hién

theo dinh tai diéu 30 luat thi hanh an dan su.

Noi nhin: TM. HQI PONG XET XU PHUC THAM
_VKSND TP Da Ning; THAM PHAN-CHU TQA PHIEN TOA
-TAND quan K; (da ky)

-Chi cyc THADS quén K; Trwong Chi Trung



-Céac duong su;
-Luu ho so;



