TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH Poc 1ap - Ty do - Hanh phic

Ban 4n s6: 541/2018/LD-PT
Ngay: 31/5/2018
VNV Tranh chap bao hiém xa
hoi va tién doanh s6 ban hang

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phin Hpi dong xét xir phiic tham gom cé:

Tham phén — Chii toa phién toa: Ong Truong Vin Hién

Cac Tham phan: Ong H6 Minh Cudng;
Ba Vo Thi Sang.

Thu ky phién toa: Ba Bui Nguyén Phuong Ngan - Thu ky Toa an nhan dan
Thanh pho Ho Chi Minh.

Pai dién Vién kiém sdtqnhdn dan Thanh phcf Hé Chi Minh tham gia phién
toa: Ba Phung Thi Lan - Kiém sat vién.

Trong cac ngay 03/5/2018, ngay 31/5/2018 tai phong xir an Toa an nhan
dan Thanh phé H6 Chi Minh xét xtr phtic thim cong khai vu 4n lao dong thu 1y
s6 10/2018/TLPT-LD ngay 09 thang 3 nam 2018 vé viéc: “Tranh chdp bdao hiém
xd héi va tién doanh sé ban hang”

Do ban 4n lao dong so tham s6 02/2018/LD-ST ngay 29/01/2018 cua Toa
an nhan dan quan A, Thanh phé H6 Chi Minh bi khang c4o.

Theo Quyét dinh dua vy 4n ra xét xur phiic tham s6 1688/2018/QDPT-DS
ngay 16/4/2018 va Quy¢t dinh hoan phién toa phuc tham so 3114/2018/Qb-PT
ngay 03/5/2018 giira cac duong su:

- Nguyén don: Ba Nguyén Thira My K — sinh nim 1983. (c6 mit)

Pia chi: S6 X B, Phuong M, Quan P, Thanh phé H6 Chi Minh.

- Bj don: Cong ty TNHH Héa chat T.

Dia chi: S5 R T3, Phuong U, quan A, Thanh phd HO Chi Minh.

Ngueoi dai dién theo phdp ludt: Ong Nguyén Vian H — chirc vu: Giam ddc
Nguoi dai dién theo 1ty quyén: Ba Lé Thi Thu T — sinh nim 1994 (c6 mit)
Theo Gidy uy quyén s6 01/2018 ngay 28/5/2018

- Ngueoi khdng cdo: Cong ty TNHH Héa chat T bi don.



NOI DUNG VU AN:

* Nguyén don bd Nguyén Thiva My K trinh bay:

Ba K vao lam viéc cho Cong ty TNHH Hoa chat T (goi tdt la Cong ty) tir
ngay 01/10/2011 dén thang 1/2012, cong ty chinh thirc ky hop dong lao dong
v6i ba K thoi han 01 nam va dd dong ddy du bao hiém xa hoi, bao hiém y té, bao
hiém that nghiép. Dén nam 2014 giita cong ty va ba K c6 ky hop ddng lao dong
khong xac dinh thoi han (tit ca hop dong lao dong cong ty déu giir khong giao
cho ba). Ngay 05/5/2016, ba K lam don xin nghi viéc dén ngay 09/5/2016 cong
ty ra quyét dinh s6 05/QDTV/TP/2016 cho ba K théi viéc ké tir ngay 09/5/2016,
cong ty khong tra so bao hlem trong thoi han duge huong trg cap that nghiép, do
d6 ba K khong nhan duoc tién tro cip thit nghiép. Cong ty chua thanh toan tién
doanh thu ban hang cho ba K theo hop dong mua ban s6 02/TP-LV/HPMB véi
s tién 3.500.000 dong.

~ Nay nguyén don yéu oﬁu Cong ty TNHH Hoa chdt,T phai tra s6 tién trg cap
that nghiép 1a 8.664.000 dong va tién doanh thu con thiéu la 3.500.000 dong.

* Bi don - Cong ty TNHH Hda chit T c6 ba Hupnh Ai C dai dién theo
1y quyén trinh bay:

Cong ty chi tam giir s6 bao hiém xa hoi ciia ba Nguyén Thira My K khi ba
K cham dut cong viéc tai cong ty Vi cong ng cua cong ty do ba K phu trach chua
thanh toan xong, myc dich la dé ba K hd tro cong ty thu hoi khoan ng nay. Sau
khi da giai quyét xong céng ng ngay 7/9/2016 cong ty da lién hé voi ba K yéu
cau 09 gio ngay 08/9/2016 Ién cong ty dé nhan lai sd nhung ba K da khong dén
nhan. Cong ty da giao s6 bao hiém cho ba K, nay cong ty dong y thanh toan cho
ba K tién doanh thu con thiéu 1a 3.500.000 dong, khong dong y chi tra tién tro
cap that nghiép cho ba K do ba K khong dén nhan lai s6 chtr khong phai do cong
ty khong tra.

* Tai bin dn sé 02/2018/LP-ST ngay 29/01/2018 ciia Toa dn nhén déin
qudn A, Thanh phé Ho6 Chi Minh dd tuyén xie:

Can cur yéo khoan 1 Piéu 32, diém ¢ khoan ‘1 Diéu 35, diém’a khoan 1 biéu
39 Bo luat t76 tung dan sy nam 2015; khoan 3 Diéu 159 B0 luat t6 tung dan sy da
duoc sua doi bd sung nam 2011,

Cin cir diéu 47, diéu 202 B luat lao dong nam 2012;

Can ctr Diéu 26 Luat Thi hanh 4n dan sy (44 duoc stra doi bo sung ndm 2014)
Cin cir khoan 4 Piéu 27 phap 1énh an phi, 1é phi Toa 4n nam 2009.

1. Chap nhan yéu cau ctia nguyén don - ba Nguyén Thira My K

Cong ty TNHH Hoa chat T phai tra cho ba Nguyén Thira My K s6 tién
8.664.000 dong (Tam triéu sdu trim sau muoi bon nghin dong) va tlén doanh s
ban hang 13 3.500.000 dong (Ba triéu nim trim nghin dong) tong cong:
12.164.000 dong (Muoi hai triéu mét trim sau muoi bén nghin dong).

Thot han tra: Ngay sau khi ban an cua Toa an c6 hiu lyc phap luat



2. Vé 4n phi lao dong so tham: Cdng ty TNHH Hoa chat T phai ndp 4n phi
so tham 1a 364.920 dong (Ba tram sau muoi bon nghin chin tram hai muoi
dong).

Hoan lai cho ba Nguyen Thira My K sd tién tam ing an phi la 300.000
ddéng (Ba traim nghin dong) di ndp theo bién lai thu tién tam Gng 4n phi sb
0011147 ngay 11/8/2016 ctia Chi cuc Thi hanh an dan su quéan A.

- Ngoai ra ban 4n con tuyén vé an phi, quyén khang co va thi hanh an cia
cac duong su theo quy dinh cta B luat T6 tung dan su.

- Ngay 12/02/2018, bi don Cong ty TNHH Hoa chat T nop don khang co,
khang cao toan bd ban an so tham.

* Tai phién tda phiic thim:

- Nguoi khang cdo 1a Cong ty TNHH Hoa chat T ¢ ba Lé Thi Thu T Ia
ngudi dai dién theo iy quyén trinh bay: Cong ty khang cdo toan bo ban an so
tham, dé nghi Toa phuc. tham xét xir theo huéng chap nhan yéu cau khang céo,
khong chap nhan yéu cau khai kién ciia nguyén don ba Nguyen Thira My K.
Tuy nhién, tai phién toa cac bén duong su xac nhan dé giao so bao hiém xa hoi
cho ba K va dong v tra tién doanh thu con thiéu 1a 3.500.000 dong. Pbi véi tién
bao hiém that nghiép Cong ty khong dong y chi tra cho ba K vi theo khoan 1
Piéu 45 Luat Viéc 1am c6 quy dinh “Thoi gian dong bdo hiém that nghiép dé
xét hudng bdao hiém that nghiép la tong cdc khodng thoi gian da dong bao hiém
thit nghiép lién tuc hodc khong lién tuc duwoc cong don tir khi bdt dau déng bdo
hiém thdt nghiép cho dén khi ngueoi lao ddng cham dirt hop dong lao dong hoac
hop dong lam viéc theo quy dinh ciia phdp ludt ma chua huong tro' cdp that
nghiép” do d6 truong hop ba K chwa duoc hudng tro cip that nghiép thi sau nay
s€ dugc cong don; va Diéu 49 Luét nay thi ba K khong thudc truong hop dugc
huong tro cap that nghiép.

- Nguyén don ba Nguyen Thura My K trinh bay: Khong dong ¥ yéu cau
khang céo cua bi don, dé nghi Hoi dong xét xir phiic tham bac yéu cau khang
c4o ciia COng ty, y 4n so tham.

- Pai dién Vién klem sat nhan dan Thanh phd HO Chi Minh phat biéu: Vé
t6 tung: nhung nguoi tién hanh t6 tung va nhing nguoi tham gia t6 tung trong
qué trinh giai quyet vu 4n & giai doan phiic tham da tuan thu theo cac quy dinh
cua phap luat. V& hinh thire don khang céo cua bi don trong han luat dinh nén
hop 1€. V& ndi dung khang cao: tai phién toa phia bi don Cong ty TNHH Hoa
chat T da thira nhan giit lai s6 gitr lai s6 bao h1em nén da vi pham quy dinh tai
Diéu 47 B luat lao dong nam 2012, do do Toa cap 80 tham chap nhan yéu cau
ctia ba K yéu cau Coéng ty TNHH hoa chét T phai tra tién tro cap that nghiép cho
ba 1a co co so. D& nghi Hoi ddng xét xtr phuc tham bac khang co cua bi don,
giit nguyén ban an so tham.

NHAN PINH CUA TOA AN:



Sau khi nghién ctru céc tai li¢u c6 trong hd so vu an dugc tham tra tai
phién tda va can ci vao két qua tranh luadn tai phién toa, Ho1 dong xét xu
nhan dinh:

[1] Vé hinh thtc: Pon khéang céo cua bi don Cong ty TNHH Hoa chat T 1am
trong thot han luat dinh, duoc chap nhan xem xét theo trinh tu phtic tham.

[2] V& ndi dung khang céo:

Ghi nhan su théa :thuefm cac bén duong su ddi véi tién (‘ioanh thu ban hang
Cong ty TNHH Hoa chat T thanh toan cho ba K 1a 3.500.000 dong.

Xét yéu cau khang cdo cia Cong ty TNHH Hoa chat T, nhan thay: Ba
Nguyén Thira My K d3 lam viéc cho cong ty TNHH hoa chat T tir thang 01/2012,
ngay 05/5/2016 ba K c6 don xin nghi viéc (BL 25) va cong ty c6 Quyét dinh sb
05/QDTV/TP/2016 ngay 09/5/2016 (BL 26) cho thdi viéc ba K. Cong ty thura
nhan c6 giir lai s6 bao hiém sau khi ba K nghi viéc dé ba K giai quyét xong cong
ng cua cong ty do ba K phu trach, den ngay 07/9/2016 hen ba K dung 09 gio ngay
08/9/2016 dén cong ty dé nhan lai s0, nhu vy da qua thoi gian 03 thang theo quy
dinh tai khoan 1 Diéu 46 Luat viéc lam nam 2013: “Trong thoi han 03 thing, ké
fir ngay cham dist hop dong lao déng hodc hop dong lam viéc, nguoi lao déng
nép ho so huéng tro' cap that nghiép tai trung tdm dich vu viéc lam do co quan
quan Iy nha nuwée vé viéc lam thanh lgp”, ba K khong con trong thoi han ndp ho
so hudng trg cap that nghiép. Tai phién toa bi don trinh bay truong hop cua ba K
sau nay s€ dugc cong don, tuy nhién tai khoan 1 Diéu 45 Luat Viéc 1am nim
2013: “khodng thoi gian dd déng bao hiém that nghiép lién tuc hodc khéng lién
tuc dwoc cong don tir khi bdt dau déng bdo hiém that nghiép cho dén khi nguoi
lao déng cham ditt hop dong lao dong hoac hop dong lam viéc theo quy dinh ciia
phdp ludt ma chwa huong tro cdp that nghiép”, hop dong lao dong gitra hai bén
d3 chdm dut, Cong ty TNHH hoéa chat T di vi pham Diéu 47 Bo luat lao dong
nam 2012 quy dinh trach nhiém cua ngudi str dung lao dong khi cham dit hop
dong lao dong, do do6 Toa cap so tham chip nhan yéu cau cia ba K, Cong ty
TNHH hoa chat T phai tré tién trg cAp that nghiép cho ba 1a co co s6.

Theo Cong van s6 1308/BHXH-THU ngay 22/11/2017 (BL 59) cua Bao
hiém x3a hoi quan A da thé hién Cong ty da dong bao hiém that nghiép cho ba
Nguyén Thira My K tir thang 01/2012 dén thang 4/2016; muc luong tir thang
10/2015 dén thang 12/2015 1a 3.230.000 dong, tir thang 01/2016 dén thang
4/2016 1a 3.800.000 dong. Tai phién toa hom nay, bi don thira nhan muc luong
dong bao hiém that nghiép cho ba K ding nhu ndi dung cong van trén. Nhu vay,
Cong ty TNHH cdng hoa chéat T ¢o trach nhiém tra tién trg cap that nghiép cho
ba K dugc tinh theo diéu 50 Luat Viéc lam nhu sau: {(3.800.000 ddng x 4) +
(3.230.000 ddng x 2)} : 6 x 60% x 4 thang = 8.664.000 dong. Cac duong su
khac trong vu an khong khang cdo, Vién kiém sat nhan dan cing cip va Vién
kiém sat nhan dan Thanh phé H6 Chi Minh khong khang nghi, do d6 can ¢t quy
dinh tai Diéu 293 B¢ luat dan su ndm 2015, cac quyét dinh khac ctia ban 4n lao
dong so tham s6 02/2018/LD-ST ngay 29/01/2018 cua Toa an nhan dan quén A,
Thanh phé H6 Chi Minh khong bi khang cdo, khang nghi nén van giit nguyén.



- Vé 4n phi lao  dong so tham: Bi don Cong ty TNHH Hoa chat T phai chiu
an phi dan su so thdm twong Gmg v6i phan yéu cau cua nguyén don ba Nguyén
Thira My K d6i v6i Cong ty dugc Toa an chip nhan.

- Yé an phi lao dong phtc thérp: do y 4n so tham nén bi don Cong ty TNHH

Hoa chat T phai chiu an phi phiic tham, theo quy dinh phap luat.
Vi nhitng lé trén,
QUYET PINH

- Cain ctr vao khoan 1 Picu 32, Diéu 147, Diéu 148, Dicu 293, Piéu 296, Dicu
306, khoan 1 biéu 308, bicu 313, biéu 315 B luat To tung dan sy nam 2015;

- Can ctr vao cac Diéu 47 Bo luét Lao dong ndm 2012;

- Can ctr Diéu 45, Diéu 46, Diéu 50 Luat viéc 1am nam 2013;

- Can ctr khoan 4 Diéu 27 phép 1énh 4n phi, 1 phi Toa an nam 2009;

- Nghi quyét 326/2016/UBTVQHI14 ngay 30/12/2016 vé muc thu mién
gidm thu ndp quan 1y sir dung an phi 1€ phi Toa an;

- Can ctr Luat Thi hanh an dan su.

* V& hinh thic: Pon khang cdo cua bi don Cong ty TNHH Hoa chat T
trong han luat dinh nén hgp 1€.

* V& noi dung: Khong chap nhén yéu cau khang cdo cta bi don Cong ty
TNHH Hoa chat T. Giit nguyén toan bd ban 4n lao dong so tham sb
5002/2018/LD-ST ngay 29/01/2018 ciia Toa 4n nhan dan quan A, Thanh phd Ho
Chi Minh.

Tuyén xur:

1. Ghi nhan su tu nguyén thoa thuéan cua cac dgong su vé tién doanh sb ban
hang 1a 3.500.000 dong (Ba tri¢u ndm tram nghin dong).

2. Bugc Cong ty TNHH Hoa chat T phai tra cho ba Nguyén Thtra My K
tién trg cap that nghiép l1a 8.664.000 dong (Tam tri€u squ tram sau muoi bon
nghin dong).

Tong cong ca hai khoan tién trén 1a 12.164.000 dong (Mudi hai triéu mot
trdm sau muoi bon nghin dong). Thoi han tra: Cong ty TNHH Hoéa chat T thuc
hién mdt 1an ngay sau khi ban an cta Toa an c6 hi¢u luc phap luat.

3. V& an phi lao dong so tham: Cong ty TNHH Hoa chat T phai nop an phi
so tham 1a 364.920 dong (Ba tram sau muoi bon nghin chin tram hai muoi
dong).

Hoan lai cho ba Nguyén Thira My K s6 tién tam tmg an phi la 300.000 dong
(Ba traim nghin d6ng) di ndp theo Bién lai thu tién tam ung an phi s6
AA/2016/0011147 ngay 11/8/2016 ctia Chi cuc Thi hanh an dan sy quan A.

4, An phi lao dong phuc thim: Cong ty TNHH Hoa chat T phai nop 1a
300.000 dong (ba tram nghin dong) nhung dugc trir vao tién tam g an phi phuc
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thdm da tam ndp 1a 300.000 dong theo bién lai thu tién s6 AA/2017/0007863 ngay
13/02/2018 cta Chi cyc Thi hanh én dan sy quan A. Cong ty TNHH Hoéa chat T da
ndp du an phi dan sy phac tham.

5. Ban an phtic thim c6 hiéu luc phap luat ké tir ngdy tuyén an.

6. Trudong hop ban an dugc thi hanh theo quy dinh tai Didu 2 Luat Thi hanh
an dan su thi nguoi dugce thi hanh an dan su, nguoi phai thi hanh an dan su co6
quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an dan sy, tu nguyén thi
hanh 4an hodc bi cudng ché thi hanh an theo quy dinh tai cac Piéu 6, 7 va 9 Luat
Thi hanh an dan sy; thoi hi€u thi hanh an dugc thyc hi¢n theo quy dinh tai biéu
30 Luat Thi hanh an dan su./.

m\ln[fgg{ 'TM. HOI PONG PHUC THAM
_TAND chp cao (tai Tp. HCM); THAM PHAN — CHU TQA PHIEN HQP
- TAND quan A;

- VKSND cép cao (tai Tp.HCM);
-VKSND TP.HCM,;

- Chi cuc THADS quén A;

- Cac duong su;

- Luu VP, hd so.

Trwong Vin Hién



