TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH DPéc lap - Tu do - hanh phiuc

Ban 4n $6:04/2021/KDTM-PT
Ngay:11-01-2021

V/v tranh chip hop dong vén
chuyén hang hoa.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DANCAP CAO TAI THANH PHO HO CHi MINH
- Thanh phan Hpi dong xét xiwr phiuic thdm gom co:

Thdam phén - Chii toa phién toa:Ong Duong Tuan Vinh

Cdc Tham phdn: Ong Tran Van Muoi

BaPham Thi Duyén

- Thuw ky phién toa:Ba Hoang Thi Kim Nhi

- Dgi dign Vién Kiém sit nhin déncip cao tai Thanh pho Ho Chi
Minh:Ba Pham Thi Thanh Tuyét - Kiém sat vién tham gia phién toa.

_ Ngay 11 thang 1 nam 2021 tai try s¢ Toa an nhén dan cap cao tai Thanh phd

HO6 Chi Minhxét xur phac tham cong khai vu an thy 1y s6: 81/2020/TLPT-KDTM
ngay 04 thang 11 nam 2020 v¢ viéctranh chap hop dong van chuyén hang hoa.

Do ban 4nkinh doanh thwong mai so tham s6915/2020/KDTM-
STngay03thang7nam 2020 cua Toa an nhan danThanh pho HO6 Chi Minhbi khang
cao.

Theo Quyét dinh dua vu an ra xét xir phic tham s6:4163/2020/QDPT-
KDTMngay18 thang 12 nam 2020 gitra cac duong su:

1. Nguyén don: Tong cong ty cé6 phan Bao hiém TC

Dia chi: Tang 16 Toa nha A, s6 201-203 Cach Mang Thang Tam, Phudng
4, Quan 3, Thanh ph6 H6 Chi Minh.

Ngueoi dai dién theo 1y quyén ciia nguyén don(GUQ . s6 315/2020/UQ-GIC
ngay 24/12/2020): Ong Hoang Vian M, dai dién theo ty quyén.(C6 mit).

2. B don: Cong ty TNHH MTYV Van tai bién KB
Pia chi: 108 VH, Phuong 4, Quan 4, Thanh phé H6 Chi Minh.

Nguwoi dai dién theo iy quyén cua bi don, (GUQ s6 01-01/UQ-
VIENDONG3 ngay 05/01/2018 va (GUQ so 01-06/UQ-VIENDONG3 ngay
15/6/2020): Ba Pham Thi Lién Huong va 6ng Huynh Pinh Tam.(C6 mat).

Nguoi co quyén loi, nghia vu lién quan:



+ Cong ty c6 phin Vin tai va Thué tau bién VN
Dia chi: 428 duong T, Phuong 18, Quéan 4, Thanh phé H6 Chi Minh.
Nguoi dai dién theo phdp Iudt: 6ng Trinh Hru L - Tong giam ddc.

Ngueoi dai dién theo uy quyén (GUQ so 08/UQ-TGD ngay 08/01/2021): ong
Nguyen Hoang S - Trudng phong, phong kinh té thuong vu.(C6 mat).

+ CoOng ty Bao hiém PVI Thanh phé Hé Chi Minh(Ving mit).

Pia chi: 172 Hai Ba Trung, Phuong Pa Kao, Quén 1, Thanh phé H6 Chi
Minh.

+ Cong ty Eastmen Shipping Pte., Ltd(Vang mat).
Dia chi: N°1 Sim Lane #05-01 Singapore, 387355
3. Ngwoi khang cao:nguyén don.

NOI DUNG VU AN

- Nguyén don trinh bay:

Ngay 09/3/2015, Tong cong ty Luong thuc MN ky Hop dong van chuyén
s6 01/VNE-KIMBINH/PHIL-2015 v&i Cong ty TNHH MTV Van tai KB, theo
d6, tau Vién Pong 3 van chuyén 6.000 tin gao dong bao tir TPHCM dén Cang La
Union, Philippines. Theo Bién ban giam dinh tai hién truong ctia Cong ty Intertek
ngay 18/5/2015, s6 lwong hang ton that 1a 45,729 tan (913 bao), tri gia
456.366.503 dong. Lo hang noi trén da duoc chu hang la Tong cong ty Luong
thue MN mua bao hiém tai Tong cong ty cd phan Bao hiém TC va theo yéu cau
clia bén mua bao hiém, Tong cong ty co phan Bao hiém TC di boi thuong cho
Tong cong ty Luong thuc MN s tién 456.366.503 dong. Tong coéng ty Luong
thuc MN d3 c6 gidy bién nhan va thé nhiém cho Tong cong ty c6 phan Bao hiém
TC.

Tuong tu, ngdy 09/4/2015, Tong cong ty Luong thuc MN ky Hop dong van
chuyén s6 11/VNF-KIMBINH/PHIL-2015 véi Cong ty TNHH MTV Van tai KB,
theo d6, tau Vién Pong 3 van chuyén 6.000 tin gao dong bao tir TPHCM dén
Cebu, Philippines. Theo Bién ban gidm dinh tai hién truong cua Cong ty Intertek
ngay 31/7/2015, s6 luong hang ton that 1a 24,90 tin (498 bao), trj gia 261.087.369
d6ng. Lo hang noi trén di duoc chu hang 1a Tong coéng ty Luong thue MN mua
bao hiém tai Tong cong ty cb phén Bao hiém TC va theo yéu cau cta bén mua
bao hiém, Tong cong ty co phan Béo hiém TC di bdi thudng cho Tong cong ty
Luong thyc MN 86 tién 261.087.369 dong. Tong cong ty Luong thuc MN da co
gidy bién nhan va thé nhiém cho Tong cong ty co phan Bao hiém TC.

Téng cong ty co phan‘ Bao hiém TC da giri cong van cho Cong ty TNHH
MTV Van tai KB yéu cau boi thuong thiét hai nhung Cong ty TNHH MTV Van
tai KB khong c6 cong van tra 101.



Do d6, Tong cong ty cd phém Bao hiém TC khéi kién yéu cau Toa an bude
Cong ty KB phai boi thudng sd t1en thiét hai 456.366.503 dong cong véi tién lai
cham tra ké tur ‘ngay 30/6/2015 va s tién thiét hai 261.087.369 dong cong vai tién
1ai cham tra ké tir ngay 06/11/2015 theo mirc 13i suat 0,75%/thang. Tam tinh dén
ngay khai kién (20/3/2017), tong sb tién Cong ty KB phai tra cho Tong cong ty cd
phan Bao hiém TC 1a 820.272.056 dong.

- Bi don trinh bay:

Cong ty KB khong chiu trach nhiém bdi thuong cho Toéng cong ty c¢d phan
Bao hiém TC vi Cong ty KB chi 13 bén trung gian thué lai tau va cha tau 1a Cong
ty ¢d phan Van tai va Thué tau bién Viét Nam d3 mua bao hiém hang hoa cho tau
Vién Pong 3 tai Cong ty Bao hiém PVI Thanh phé H6 Chi Minh.

*Tai ban an qo‘ 915/2020/KDTM-STngay 03 thang 7nam 2020, Toa an nhdn
dan Thanh pho Ho Chi Minh da tuyén xu:

Cin cr vao Diéu 266 cua Bo luat T6 tung dan sy nam 2015;

1. Khong Chap nhan yéu cau khoi kién ctia nguyén don doi Cong ty TNHH
MTV Van tai b1en KB phai co trach nhiém bdi thuong cho Téng cong ty b phan
Bao hiém TC sb tién thiét hai vé hang hoa theo Hop dong van chuyen s0 01/VNF-
KIMBINH/PHIL-2015 ky ngay 09/3/2015 va Hop d6ng van chuyén sd 11/VNF-
KIMBINH/PHIL-2015 ky ngay 09/4/2015 gitra Tong cong ty Lwong thuc MN va
Cong ty TNHH MTV Van tai bién KB 1a 717.453.871 dong.

2. Pinh chi xét xir di v6i yéu cau khoi kién doi tién 13i cham tra ctia nguyén
don.

3. V& an phi, chi phi t tung khéc:

- Tong cong ty ¢ phan Bao hiém TC phai chiu an phi dan su 8O tham Ia
32.698.000 (ba muoi hai triéu sau tram chin muwroi tdm ngan) dong; can trir vao so
tién tam ung an phi di ndp 18.304.000 dong (theo Bién lai thu tién so

AG/2014/0007642 ngay 03/5/2017 cua Chi cuc Thi hanh an ddn sw Qudn 4),
Tong cong ty cd phan Bao hiém TC con phai ndp 14.394.000 dong.

- Tong cong ty cd phan Bao hiém TC chiu chi phi oy thac tu phap ra nudc
ngoai 1a 3.000.000 dong; cin trir vao sb tién tam tng chi phi d3 ndp 3.000.000
dong (theo Bién lai thu tién sé AA/2017/0049524 ngay 15/10/2018 ciia Cuc Thi
hanh an dan sw TPHCM).

Ngoai ra, ban an con tuyén vé an phi, quyén khang cdo theo luat dinh.
Ngay09/7/2020nguyén don khang céo toan bd ban an so tham.
Tai phién toa phtic thAm nguyén don trinh bay :

Céap so tham d3 khong xac dinh dung trach nhiém cua nguoi vén chuyén
trong BO luat hang hai 2005 va hop dong van chuyén duoc ky ket gitra Cong ty
TNHH hang hai KB véi Cong ty Co phan Luong thuc MN Viét Nam, dé nghi Hoi
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ddng xét xir can ctr Diéu 74 Bo luat hang hai 2005 va Diéu 15 cta hop dong van
chuyén da ky theo ndi dung cac diéu luat néi trén, bi don- C@ng ty TNHH MTV
Van tai bién KB phai chiu trach nhiém bdi thudng cac ton thit gy ra trong qua
trinh thuc hién hop dong van chuyéndé chp nhan yéu cau bdi thuong ciia nguyén
don.

Pai dién Vién kiém sat cap cao tai TP HO Chi Minh trinh bay quan diém:

Trong qua trinh van chuyén phia Téng cong ty Luong thuc MN da dong
niém phong khu vyc chira hang trén con tau, tai diém dén cac bén déu thira nhan
trude khi boc d& hang cac niém phong con nguyén ven, nhu viy bén van chuyen
khong c6 16i trong qué trinh van chuyén, tai cac chung thu giam dinh do Tong
cong ty Luong thyc MN yéu cau xac nhan sb bao bi v& do xir Iy kém cua cong
nhan bdc vac. Trong hop dong van chuyén ciing nhu su xac nhin cua nguyén don
tai phién toa, viéc d& hang 13 cia bén thué tau, cac ching cir trén thé hién ban an
so tham 14 c¢6 can cir, dé nghi Hoi dong xét xtr bac yéu cau khang cdo ctia nguyén
don, gitt nguyén ban an so tham.

NHAN PINH CUA TOA AN:

Can cit vao tai liéu, chitng cir da dwoc xem xét tai phién toa, két qua tranh
tung tai phién toa, Hoi dong xét xir nhdn dinh nhu sau:

[1].Vé thu tuc t6 tung:

Toa an cép so thim d3 tuan thu ding quy dinh cua Bo luat tb tung dan su.
Nguyén don khang cdo trong han luat dinh nén dugc Toa &n cap phuc tham giai
quyét theo thu tuc phuc tham.

[2]. Vé ndi dung khang cdo: nguyén don khang cdo toan bd an so tham, dé
nghi Hoi dong xét xir can cit Piéu 74 Bo luat hang hai 2005 va Piéu 15 cia hop
déng van chuyén di ky dé xac dinh 16i do viéc that thoat hang héa do bén van
chuyén gay ra, chip nhan yéu cau boi thuong ciia nguyén don.

Hoi dong xét xtr xét thay nhu sau:

Can ctr vao cac ching cir do nguyén don cung cap, bao gdbm: Hop dbng van
chuyén hang héa bang dudng bién giita Tong cong ty Luong thue MN va Cong ty
TNHH MTV Vin tai KB; Chung thu giam dinh do Cong ty Intertek cap; Giay
chtng nhan bdc d& hang héa va 16i khai nhan thdng nhat cua dai dién nguyén don
va dai dién bi don tai phién tda hdm nay, ¢ co s¢ dé xac dinh:

[2.1]. Trong hop dong van chuyén, cic bén thoa thuan ngay khi hoan tat chat
hang, tat ca ham/nap ham cia tau duoc kiém dinh vién ciia bén thué tau niém
phong,chi phi niém phong s€ do bén thué tau chiu.

[2.2]. Trong cic Chung thu gidm dinh cua Intertek va cac Gidy ching nhan
boc do hang héa co6 chit ky cta cac bén lién quan déu xéc dinh trudc khi tién hanh
dd hang & cang dén, tat ca cac niém phong da dugc tim thay nguyén ven. Nhu
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vay, hang hoa khong bi mat mat trong hanh trinh trén bién ma viéc mat mat, hu
hong, rach v bao bi hang hoa chi ¢ thé xay ra trong qua trinh d& hang tir tau 1én
cang O cang dén.

[2.3]. Nguyén don khong cung cip dugc ching cir chirng minh viéc thiéu hut
hang hoa va rach v& bao bi hang héa 14 do 15i ctia bén van chuyén trong qué trinh
dd hang tir tau Ién cang trong khi theo thoa thuan cua cac bén thi viéc do hang
khong thudc trach nhiém cta bén van chuyén. Mit khéc, trong cac Chung thu
giam dinh cta Intertek ciing da c6 két luan (Trong muc “Ghi chi”) 1 tong s6 bao
bi v& duogc xac dinh sau khi hoan tat xudng hang 1a do xir Iy kém cua cong nhan
bbc vac (Khéng c6 bao nao bi hu hai do uét).

[2.4]. Theo Diéu 9 (a) cua hop dong van chuyén: “Hang duoc d& véi chi phi
su dung cua bén quan ly hang hoa cua bén thué tau”, nhu vay bén Cong ty co
phan Luong thyc MN Viét nam chiu trach nhiém thué€ cong nhan béc d& hang.

Céac nhan dinh noi trén thé hién trong qua trinh thyc hién hop dong, Cong
tyTNHH MTV Van tai KB di thuc hién ddy da nghia vu ctia minh, viéc that thoat,
hu hong hang hoa khong thudc trach nhiém cua Cong ty TNHH MTV Van tai
KB.Cép so thim khong chap nhan yéu cau khai kién ctia nguyén don doi Cong ty
TNHH MTV Vin tai KB phai c¢6 trach nhiém boi thudng sé tién thiét hai hang
h6a717.453.871 ddéng(do thiéu hut va rach v& bao bi hang héa)la ¢ co so. Do do,
Hoi dong xét xir khong chip nhan khang céo cua nguyén don.

Pbi v6i cac nodi dung khac ciia 4n so tham khong bi khang céo, Hoi dong xét
xur khong xét.
[3]. Tong cong ty cé\ phan Bao hiém TCkhong dugc chip nhan khang cao
nén phai chiu 2.000.000 dong &n phi kinh doanh thuong maiphuc tham.
Vi cac 1€ trén,
QUYET PINH:

Cin cir Khoan 1 Piéu 308 B0 luat t6 tung dén su.

Khong chdp nhan khang cdo cia nguyén don, gitt nguyén ban an sO
915/2020/KDTM-ST ngay 03/7/2020 cua Toa an nhan dan Thanh pho HO Chi
Minh.

1. Khdng chip nhan yéu cau khoi kién ctia nguyén don doi Cong ty TNHH
MTV Van tai b1en KB phai c6 trach nhiém bdi thuong cho Téng cong ty ¢ phan
Bao hiém TC sb tién thiét hai vé hang hoa theo Hop dong van chuyen s0 01/VNF-
KIMBINH/PHIL-2015 ky ngay 09/3/2015 va Hop dong van chuyén s6 11/VNF-
KIMBINH/PHIL-2015 ky ngay 09/4/2015 giita Tong cong ty Luong thuc MN va
Cong ty TNHH MTV Van tai bién KB la 717.453.871 dong.

2. Pinh chi xét xir d6i v6i yéu cau khoi kién doi tién 13i cham tra ctia nguyén
don.



3. V& 4n phi, chi phi t tung khéc:

- Tong cong ty ¢ phan Bao hiém TC phai chiu an phi dan su so tham Ia
32.698.000 (ba muroi hai triéu sdu tram chin muwoi tim ngan) déng; can trir vao sd
tién tam Ung an phi dd nop 18.304.000 ddng (theo Bién lai thu tién s6
AG/2014/0007642 ngay 03/5/2017 cua Chi cuc Thi hanh dn ddin sw Qudn 4),
Téng cong ty ¢ phan Bao hiém TC con phai nop 14.394.000 dong.

- Tong cong ty Bao Hiém TC phai chiu 2000.000 dong (hai triéu dong) &n
phi dan sy phtic thim, dugc trir vao s tién 2000.000 & tam tng an phi di ndp
theo bién lai thu s60092201 ngay 04/8/2020 ctia Cuc thi hanh 4n dan sy Thanh
phqé H6 Chi Minh. (Tong cong ty Bao Hiém TC da ndp duan phi dan sy phic
tham).

- Tong cong ty cd phan Bao hiém TC chiu chi phi ty thac tu phap ra nudc
ngoai la 3.000.000 dong; can trir vao sd tién tam tng chi phi da ndp 3.000.000
dong (theo Bién lai thu tién sé AA/2017/0049524 ngay 15/10/2018 ciia Cuc Thi
hanh an dan sw TPHCM).

4. Truong hop ban an dugc thi hanh theo quy dinh tai Diéu 2 Luat Thi hanh
an dan sy nim 2008 (d3 duoc stra d6i, bo sung ndm 2014) thi ngudi dugc thi hanh
an dan su, ngudi phai thi hanh 4an dan su c¢6 quyén thoa thuan thi hanh 4n, quyén
yéu cau thi hanh an, ty nguyén thi hanh an hodc bi cudng ché thi hanh an theo quy
dinh tai cac diéu 6, 7, 7a va 9 Luat Thi hanh 4n dan sy; thoi hiéu thi hanh 4n duge
thuc hién theo quy dinh tai Diéu 30 Luat Thi hanh an dan su.

Cac quyét dinh khac caa an so tham khong cd khang cao khang nghi cé hiéu
luc phap luat ké tir ngay hét thoi han khang cao khang nghi.

Ban an phuc tham c6 hiéu luc ké tir ngay tuyén an.

Noi nhin: TM. HQI PONG XET XU PHUC THAM
- TAND tdi cao; THAM PHAN - CHU TQA PHIEN TOA
- VKSND cép cao tai TpHCM;

- TAND TpHCM;

- Cuc THADS tinh TpHCM;

- Cac duong su;
- Luu: HS,VT,(HTKN). )
Dwong Tuan Vinh
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