TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIETNAM
TINH BAC GIANG Péoc lap - Tu do - Hanh phuc

Ban 4n s6: 75/2017/DS - PT
Ngay: 27/11/2017

V/v Tranh chip nghia vu dan su
va boi thuong thiét hai ngoai hop
dong

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH BAC GIANG

-Vgi thanh phan Héi dong xét xa phic tham gém co:

Tham phan - Chu toa phién toa: Ong Nguyén Gia Luong
Céc Tham phan: Ong Nguyén Nhu Hién
Ba Pham Thi Minh Hién

- Thw ky phién toa: Ba Nguyén Thi Thanh Hoa - Thu ky Toa 4n nhan dan
tinh Bac Giang.

- Pai dién vién kiém sdat nhéan déan tinh Bic Giang: Ong D6 Vin Dic -
Kiém sat vién trung cap, tham gia phién toa.

Ngay 27/11/2017, tai tru s& Toa &n nhan dan tinh Bac Giang xét xtr phic
tham cong khai vu &n thu ly sé: 82/2017/TLPT- DS ngay 18/10/2017 vé viéc:
“Tranh chap nghia vu dan su va boi thuong thiét hai ngoai hop dong”.

Do ban an dan sy so tham sb: 32/2017/DS-ST ngay 01/9/2017 cia Toa &n
nhan dan thanh phd BG bj khang céo.

Theo Quyét dinh dua vy an ra xét xa phtc tham sb: 99 /2017/QP-PT ngay
15/11/2017, gitra cac duong su:

1. Nguyén don: Ong Duong Vin L, sinh ndm 1964 (C6 mat).

Dia chi: Thon TP, x& TM, thanh phé BG, tinh Bic Giang.

2. Bi don: Ong Nguyén Vin N, sinh nam 1945 ( C6 mat).

Pia chi: Khu A, phuong MB, thanh phd BG, tinh Bic Giang.

3. Nguoi c6 quyén loi, nghia vu lién quan: Anh Cao Xuan B, sinh nim
1973 ( C6 don xin xét Xt VAng mat).

Pia chi: Khu A, phudong MP, thanh phé BG, tinh Bic Giang

4. Nguoi khang céo: Ong Duong Vin L - La nguyén don.

NQI DUNG VU AN:

Theo ban an so tham va céc tai liéu co trong hd so thi ndi dung vu 4n nhu
Sau:



Tai don khoi kién ngay 08/11/2016, nguyén don 1a 6ng Duong Van L
trinh bay: Ngay 17/5/2016, gia dinh 6ng c6 nhan chuyén nhugng quyén sy dung
dat cua anh Bang Thanh Q va chi Nguyén Thay N thta dat sb 70, to ban d6 sb
37, dia chi thira dat: Khu A, phuong MD, thanh phd BG, tinh Bic Giang. Ngudn
goc dat nay trude day 1a ctia ba Nguyén Thi B chuyén nhuong cho vo chong anh
Q. Ngay 28/5/2016, anh Bang Thanh Q va chi Nguyén Thiay N c6 viét gidy ban
giao quyén st dung dién nuéc cho 6ng sir dung, bao quan dudng nudc cung véi
d6ng hod, duong 6ng, duong dién. Sau do, 6ng c6 dén gap dng Nguyén Vin N -
1a ngudi ky hop déng mua ban nudc sach véi Cong ty TNHH MTV cép thoat
nuéc BG (nay la Cong ty C6 phan nudc sach BG) r6i chia duong nudc cho cac
ho dan trong Khu A, phuong MP, thanh phé BG st dung dé yéu cau ong N mo
duong nuéc cho dng st dung nhung 6ng N yéu cau 6ng phai dong 2.000.000
d6ng mai mo van nudc, ong khong dong ¥ dong tién nén dng N khdng ma van
duong nudce cho gia dinh 6ng dung. Do d6, gia dinh dng khéng c6 nuéc sach dé
str dung tir ngay 28/5/2016 nén mdi ngay déu phai mua 03 binh nudc sach dé su
dung, gia mdi binh 1a 10.000 dong. Khi khai kién ban dau, dng yéu cau éng N
m& khéa van nuéc tai Khu A, phuong MB, thanh phé BG cho dng st dung dong
thoi budc 6ng N boi thuong thiét hai trong thoi gian ong khong duge ding nudc
sach tinh ra tién 13 30.000 d6ng/01 ngay, thai diém tinh tir ngay 28/5/2016 cho
dén khi xét xir so tham. Ngay 17/4/2017, 6ng c6 don khoi kién b sung, yéu cau
6ng N phai bdi thuong thém cho 6ng sé tién 2.000.000 dong la tién ong da phai
thanh toan phi mac duong dng nudce cho Cong ty C6 phan nudc sach BG dé co
nuéc st dung, Iy do dng doi bdi thuong sé tien nay 1a vi 6ng cho rang do 6ng N
khoa van khong cho ong dung nuéc din dén viéc 6ng phai dong s tién nay dé
Cong ty Co6 phan nudc sach BG lam thi tuc mé duong nudc méi cho dng. Sau
d6, ong rat yéu cau khoi kién doi véi yéu cau budc 6ng N phai mé van nudc cho
6ng vi Cong ty Co phan nudc sach BG m¢ dudng nudc sach khac cho gia dinh
ong.

Déi voi ba B va anh Q, chi N ngoai dia chi di cung cap, 6ng khong biét
nhitng ngudi ndy hién nay chuyén di dau. Theo ong thdi gian ba B va anh Q, chi
N & tai t6 dan phd A, phuong MD, thanh ph BG, ba B phai dong cho 6ng N
2.000.000 dong dé duogc sir dung nudc sach, ¢d ghi trong sé ghi cac ho dong tién
cua 6ng N dé dung nudc sach, anh Q sir dung on dinh khong phai déng tién
2.000.000 ddng cho dng N, anh Q chi phai thay ddng hé mai khi anh Q st dung
va anh Q str dung nuéc thi dong tién theo khdi nuéc da dung cho dng N, con ho
c6 hop ddng vé str dung nude sach véi dng N hay khéng thi 6ng khéng nim
dugc. Khi 6ng mua ban nha dat véi anh Q, chi N thi chi 1am hop dong chuyén
nhuong nha dat va anh Q, chi N viét gidy ban giao quyén st dung dién nudc cho
ong nhu 6ng di cung cap cho tda an.



Bi don 1a 6ng Nguyén Vin N trinh bay: Nam 2003, 6ng dtng ra lam don
xin cong ty nudc BG cép duong nudc cho cac ho khu nha 6ng & hién nay do ha
tang khu dat khi d6 chua c6 dudng nudc cung cap cho cac ho dan. Bén ngay
30/7/2003 cac ho gia dinh c6 nudc sach sir dung. Nam 2003 c6 khoang 20 ho
dung nuéc sach tir ngudn cung cip nudc nay. Ngay khi nudc cung cip dén cac
ho nam 2003, cac ho dan sir dung nudc hop thong nhat mdi nim mot gia dinh
dung nudc phai cir nguoi 1am t6 trudong quan 1y nudc, to truong cd nhiém vu
quan ly tai san caa to nuéc (bao gom dong hd téng va cac ddng hd cua cac gia
dinh dung nudc), thu tién nude cua cac ho va dong tién cong ty nudc BG. Hét
mot nam lai hop lai bau ra t6 trudng khac. Trudc khi 6ng L mua nha dén khu
nay, thi nha dat 1a caa ba Nguyén Thi B, sau nay ba P ban nha dat cho anh Pang
Thanh Q, sau d6 anh Q ban nha dét lai cho dng L. Khi anh Q ¢ thi 6ng C lam t6
truong quan ly nudc, thoi gian ba B, anh Q ¢ thi duoc sir dung nudc binh
thuong. Sau 6ng C dén anh Cao Xuan B 1am t6 truong quan 1y nuéce. Khi dng C
con lam t6 truong (thang 5/2015 dén thang 5/2016) thi ba B bao cho 6ng C
khong dung nuéc nira nén 6ng C khoa dong ho nudc cia nha 6ng Q. Khi anh B
quan 1y nudc thi khoang thang 5/2016 6ng c6 dén ndi véi anh B va ong tu tay
mo van nudc cho 6ng L dung. Nhung sau d6 ba D ¢6 don gui cho anh B vai ndi
dung khong ban duong nuéc cho anh Q va yéu cau khoa dong hd nuéc nay. Do
vay anh B lai khéa van nudc nay nén 6ng L da lam don ra UBND phuong MD,
thanh phé BG nhung khong hoa giai dugc nén khai kién ra Toa an. Nay 6ng L
khoi Kién ong, quan diém cua 6ng la dng khdng L quan dén viéc khoa dong hd
nudc néu trén, ma trach nhiém nay 1a do to quan 1y nuéc Khu A, phuong MD,
thanh phd BG.

Péi v6i Hop dong mua nudc sach, do ong 1a ngudi lam don xin dudng
nuéc sach nén ong cling 1a ngudi ky hop dong mua nudc sach véi Cong ty
TNHH mét thanh vién cap thoat nuéc BG. Nhung viéc quan Iy ddng hé tong va
ddng hd nude dén cac gia dinh 13 do t6 truéng to quan Iy nuéc, con 6ng khdng
c6 quyén gi d6i vai viec nay.

Anh Cao Xuén B xac nhan loi trinh bay caa 6ng N va trinh bay: Anh lam
t6 truong to quan 1y nudc Khu A, phudng MB, thanh phd BG tir thang 6/2016
cho dén nay. Trudc d6, ong Nguyén Vian C 12 to truong t6 nudc Khu A, phuong
MBD, thanh phé BG khéa van nudc nha 6ng L voi 1y do gia dinh anh Ding
Thanh Q con thiéu 80.000 dong tién nudc cua t trude khi ban nha dat cho dng
L. Sau khi anh tiép quan 1am t4 truong to nude tir dng C, 6ng N ¢d sang noi Vi
anh m¢& nudc cho nha 6ng L nén anh dd md van nudce cho gia dinh 6ng L sur
dung, khoang 03 ngay sau to quan 1y nudc nhan duoc don dé nghi cua ba
Nguyén Thi B yéu cau khdng cho ai str dung dudng nudc cua nha ba nén anh da



khoa van nudc lai. Nay 6ng L khai kién 6ng N, anh xac dinh day 1a viéc cua to
quan 1y nudc, khéng L quan gi tai 6ng N ciing nhu ¢ nhan anh.

Vi ndi dung néu trén, ban an dan su so tham sb: 32/2017/DS-ST ngay
01/9/2017 ctia Toa an nhan dan thanh phé BG da quyét dinh:

Can ct khoan 3, khoan 6 Diéu 26; diém a khoan 1 Diéu 35; diém a khoan
1 biéu 39; biéu 147; khoan 2 Diéu 227; khoan 3 Diéu 228; Diéu 244; Diéu 271;
Diéu 273 cua Bo luat té tung dan sy. Diéu 280, Diéu 281, Diéu 604, Biéu 608
Bo luat dan sy 2005 va Diéu 584, Diéu 589 B9 luat dan sy 2015. Diéu 27 Phap
lénh 1é phi, an phi Toa an va Diéu 27 Nghi quyét sé 326/2016/UBTVQH14 cua
Uy ban thuong vu Quéc hoi quy dinh vé mac thu, mién, giam, thu, nop, quan ly
va st dung an phi va I¢ phi Toa an, xu:

1. Pinh chi yéu cau cia 6ng Duong Vian L vé viéc budoc 6ng Nguyén Vin
N phai m¢ van nudce cho gia dinh 6ng L st dung tai Khu A, phuong MD, thanh
phd BG.

2. Bac yéu cau cta 6ng Duong Vian L vé viéc doi ong Nguyén Van N boi
thuong thiét hai 13.300.000 dong tién mua binh nuéc sach va 2.000.000 dong
tién chi phi mo dudng nudc ma éng L phai nop cho Cong ty Co phan nuéc sach
BG.

Ngoai ra ban an con tuyén vé an phi, chi phi té tung, quyén yéu cau thi
hanh &n, 13i suat cham thi hanh an va quyén khang céo cho cac bén duong su.

Ngay 14/9/2017, 6ng Duong Van L la nguyén don khang cao, ngay
15/9/2017 dng L nop tién tam tng &n phi phic tham. Noi dung khang céo toan
bo ban an so tham.

Tai phién Toa phdc tham, 6ng Duong Vian L 1a nguyén don khong rt don
khoi kién va don khang cao. Cac duong sy khong tu thoa thuan duoc véi nhau
vé giai quyét vy an.

Pai dién Vién kiém sat nhan dan tinh Bic Giang phat biéu y kién: Viéc
tuan theo phap luat té tung dan su trong qua trinh giai quyét vu &n tai cap phuc
tham cua Tham phén, Hoi ddng xét xir, viéc chap hanh phép luat cua nguoi tham
gia t6 tung dan su ké tir khi thu Iy vu an dén trudc thoi diém Hoi ddng xét xu
nghi 4n di duoc dam bao dung quy dinh cua phap luat. Vé noi dung, dé nghi Hoi
dong xét xtr 4p dung khoan 1 Piéu 308 BLTTDS xir: Khdng chap nhan khéang
c4o caa 6ng Duong Vin L giit nguyén ban an so tham.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai liéu ching ct ¢d trong hd so vu an dugc tham
tra tai phién toa, y kién tranh luan tai phién tod. Sau khi nghe y kién phat biéu
cua dai dién Vién kiém sat nhan dan tinh Bac Giang. Hoi dong xét xir nhan dinh:

Xét khang céo cua 6ng Duong Van L thi thay:
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Niam 2003 6ng Nguyén Vin N ding ra lam viéc véi Cong ty nudc sach
Bic Giang mo dudong nudc vé Khu A, phuong MD, thanh phd BG rdi chia
duong nude ra cho cac ho trong khu phd dung. Ngay 23/3/2006 6ng N ky hop
ddéng mua ban nudc sach (Hop dong) véi Cong ty TNHH Mot thanh vién cap
thoat nugc BG (Nay la Cong ty C6 phan nuéc sach BG) va dung dudng nudc
nay chia cho cac ho trong khu phd st dung c6 thu tién. Trong sé cac ho dan sir
dung tir nguén nudc ndy c¢d ho nha ba Nguyén Thi D, sau nay ba B chuyén
nhuong quyén sir dung dat va nha cho vo chong anh Bang Thanh Q, chi Nguyén
Thuy N. Trong thoi gian ba B va gia dinh anh Q sinh séng van sir dung ngudn
nuéc sach nay binh thuong va c6 déng tién sir dung nuéc. Ngay 17/5/2016 anh
Q, chi N chuyén nhuong quyén sir dung dat nay cho éng L thi dng L khéng c6
nudc sach sir dung vi van nudc vao nha dat nay da bi dong. Ong N cho rang 6ng
khéng L quan gi dén viéc dong van nuéc, ma 1a do té quan 1y nusc Khu A,
phuong MP, thanh phé BG nhung xét Hop dong giita 6ng N va Cong ty Cb
phan nudc sach BG (Cong ty nudc sach) ky ngay 23/3/2006 dén nay van co hiéu
luc, tai bién ban xa4c minh vai Cong ty nudc sach ngay 06/01/2017 phia cong ty
nuéc sach xac dinh 6ng N dugc toan quyén st dung ddi véi dudng nudc nay. Do
d6, cO can cir xac dinh 6ng N 1a ngudi ¢6 toan quyén quan ly, sir dung duong
nuéc sach tai Khu A, phuong MB, thanh phd BG ma 6ng N d3 ky Hop dong voi
Cong ty nudc sach BG.

Xét vé nghia vu cua dng N véi 6ng L thi thdy: Ong N 1a c4 nhan mua
nudc Sach cua cong ty nudc sach nén co toan quyén dbi véi duong nudc nay
theo noi dung hop dong va chi chiu trach nhiém véi cong ty nudc sach, tai Biéu
1 cua Hop dong quy dinh “Déi tugng, muc dich str dung nudc ciia bén mua 1a dé
sinh hoat gia dinh”, do d6 vé mat phap ly 6ng N khong duoc quyén ban lai nudc
cho cac ho dan khéc sir dung tir nguén nudc nay. Trén thuc té, ong N da chia
cho cé&c ho dan st dung tir ngudn nudce ndy va cé thu phi trong d6 c6 ho nha ba
b, sau la gia dinh anh Q, chi N. Mac du trudce day 6ng N co6 cho ba D, gia dinh
anh Q sir dung nudc va thu tién, nhung sau nay ba B, gia dinh anh Q chuyén
giao cho nhau va chuyén giao cho 6ng L nhung 6ng L, ba B, anh Q ciing nhu
cac duong sy khac khong cung cap duoc thoa thuan hay hop dong ky két véi
6ng N vé viéc cung cip nude. Do do, viéc 6ng N cho ba b, sau 1a gia dinh anh Q
str dung nude khong co nghia dng N ciing phai cung cap nudc cho gia dinh dng
L sir dung. Do d9, viéc dng L yéu cau dng N phai mé van nuée cho gia dinh 6ng
st dung 1a khéng c6 co sd. DI véi yéu cau caa ong L vé viéc dng N phai boi
thuong téng sd tién 15.300.000 dong, xét viéc dng N khong c6 nghia vu phai
cung cap nudc cho dng L nhu néu trén, dong thoi qua xac minh tai dia phuong,
gia dinh O0ng L khong sinh hoat va khong dang ky tam tru tai Khu A, phuong
MB, thanh phé BG hon nita 6ng L ciing khong cung cap duoc tai liéu vé viéc
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gia dinh 6ng mua binh nudc sach hét 30.000 déng/ngay dé sir dung, nén viéc
6ng L yéu cau budc dng N phai tra tién mua nudc sach trong 377 ngay véi sb
tién 13.300.000 dong 1a khong c6 co s¢ chap nhan, cling véi 1y do d6 cung voi
viéc dng L ky hop dong véi Cong ty nudc sach d¢é mé dudng nudc vé cho gia
dinh 6ng sir dung thi 6ng phai dong tién dich vu véi cong ty nudc 2.000.000
dong 1a theo quy dinh cua Cong ty nudc sach, khong cé co s dé budc dng N
phai tra cho dng s6 tién 2.000.000 ddng ndy. Toa so tham béc y&u cau cua 6ng L
kién doi 6ng N boi thuong thiét hai 13.300.000 dong tién mua nuéc sach va
2.000.000 ddng tién chi phi mo duong nude ma éng L phai nop cho Cong ty Cb
phan nudc sach BG 1a ¢6 can ca. Tai phién toa phdc tham, 6ng L khong xuat
trinh thém tai liéu chang ctr nao khac dé bao vé cho khang cao caa minh 1 cé
cin ¢ va hop phap do vay khong c6 co s¢ dé chap nhan khang céo cua dng L
duoc can giit nguyén ban an so tham nhu dé nghi caa Vién kiém sat tai phién
toa.

Cac quyét dinh khéac cua ban an so tham khéng cé khang cao, khang nghi
Hoi dong xét xar khéng xem xét.

Vé &n phi phic tham: Do khang céo cua 6ng L khong duoc chap nhan nén
6ng L phai chiu an phi phic tham theo quy dinh tai khoan 1 Diéu 148 Bo luat t6
tung dan sy, Khoan 1 Diéu 29 Nghi quyét sé: 326/2016/UBTVQH14 ngay
30/12/2016 ctia Uy ban thudng vu Quéc hoi.

Vi cac lé trén,

QUYET PINH:

Can ctr khoan 1 DBiéu 308 Bo luat T6 tung dan sy nam 2015;

Ap dung khoan 3, khoan 6 Diéu 26, khoan 1 Diéu 148 cua Bo luat té tung
dan sy. Diéu 280, Piéu 281, Diéu 604, Diéu 608 B luat dan sy 2005. Diéu 584,
Piéu 589 B¢ luat dan sy 2015. Khoan 1 Diéu 29 Nghi quyét so:
326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban thuong vu Quéc hoi quy
dinh vé muc thu, mién, giam, thu, nop, quan ly va sir dung an phi va 1& phi Toa
an, Xu:

Khong chap nhan khang céo cua dng Duong Vian L, giit nguyén ban an so
tham.

1. Binh chi yéu cau cia 6ng Duong Vian L vé viéc buoc 6ng Nguyén Vin
N phai m¢ van nudce cho gia dinh 6ng L st dung tai Khu A, phuong MD, thanh
phd BG.

2. Bac yéu cau cia 6ng Duong Vian L vé viéc doi ong Nguyén Van N boi
thuong thiét hai 13.300.000 déng tién mua nudc sach va 2.000.000 dong tién chi
phi m& duong nudc ma éng L phai nop cho Cong ty C6 phan nudc sach BG.



3. Vé an phi: Ong Duong Vian L phai chiu 965.000 dong an phi dan sy so
tham, nhung duoc trir vao s tién 323.750 dong di ndp theo bién lai thu tién sb
AA/2012/05756 ngay 17/11/2016 va 300.000 dong da nop theo bién lai thu tién
s6 AA/2012/06189 ngay 18/4/2017 tai Chi cuc Thi hanh an dan sy thanh phé
BG. Ong L con phai nop 341.250 dong &n phi dan sy so tham.

Vé an phi phic tham: Ong Duong Vin L phai chiu 300.000 dong &n phi
dan su phtc tham. Nhung duoc khau trir vao sé tién 300.000d6ng tién tam wng
an phi phic tham da nop tai bién lai thu s6: AA/2012/06266 ngay 15/9/2017 cua
Chi cuc Thi hanh an dan su thanh phd BG (Xac nhan 6ng L di nop du tién &n
phi dan su phtc tham).

Truong hop ban an, quyét dinh dugc thi hanh theo quy dinh tai Diéu 2
Luat thi hanh an dan su thi nguoi duoc thi hanh an dan su, nguoi phai thi hanh
an dan su c6 quyén thoa thuan thi hanh &n, quyén y&u cau thi hanh &n, tu nguyén
thi hanh &n hoac bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6; 7; 7a; 7b
va 9 Luat thi hanh &n dén su; thoi hiéu thi hanh an duoc thuc hién theo quy dinh
tai Diéu 30 Luat thi hanh an dan su.

Cac quyét dinh khéc cia ban an so tham khdng c6 khang céo, khang nghi
c6 hiéu lyc phap luat ké tir ngay hét khang céo, khang nghi.

Ban an phlc tham c6 hiéu luc phép luat ké tir ngay tuyén an.

Noi nhan: TM. HOI PONG XET XU PHUC THAM
- VKSND tinh Bic Giang; THAM PHAN - CHU TQA PHIEN TOA
- TAND thanh pho BG;

- Chi cuc THADS thanh phé) BG; Di Ky)

- Cac duong su;
- UBND phuong MD, TP. Bic Giang; . .
- Luu hd so vu &n, TT Toa Dan su. Nguyen Gia Lwong



