TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIA VIET NAM
TINH NINH THUAN Poc lap - Tw do - hanh phuc

Ban 4n s6: 19/2018/DS-PT

Ngay 26 thang 4 nam 2018
V/v: “Tranh chip doi lai tai san
la quén str dung dé‘g; Hop dong
chuyén nhuong quyén st dung
dat”

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH NINH THUAN

- Thanh phéin Hpi dong xét xir phiic thdm géom co:

Thdam phdan — Chii toa phién toa: Ong Hang LAm Vién

Cdc Tham phdn: Ong Truwong Thanh Quang

Ba Ngo Thi Trang

- Thw ky phién toa: Ong Nguyén Thanh Pirc — Thu ky Toa an nhan dén tinh
Ninh Thuan.

- Dai di¢n Vién Kiém sdt nhan dan tinh Ninh Thudn:

Ong Nguyén Hong Hién - Kiém sat vién tham gia phién toa.

~ Nogay 26 thang 4 ndm 2018, tai Toa 4n nhan dan tinh Ninh Thuan xét xu phuc

tham cong khai vu an thy Iy so: 41/2017/TLPT- DS ngay 20 thang 11 ndm 2017 vé
viéc “Tranh chép doi lai tai san la quyén su dung dat; Hop dong chuyén nhuong
quyén st dung dat”. Do ban an dan su so tham so6 07/2017/DS-ST ngay 28 thang 9
nam 2017 ctia Toa &n nhan dan huyén P, tinh Ninh Thuén bi khang céo.

Theo Quyét dinh dua vu an ra xét xtr phuc tham sd: 11/2018/QD-PT ngay 03
thang 4 nam 2018; gitta cac duong su:

1. Nguyén don: Ba Thi M (Tén khac: Ba Thi X), sinh nam 1966

Dia chi: Thﬁn T, xa H, huyén N, tinh Ninh Thuan. o
Nguoi bao vé quyén va loi ich hop phap cua ba M: Luat su D6 Hién N1, Cong ty
Trach nhiém hitu han Luat D, Poan Luat su Thanh pho H6 Chi Minh

2. Bi don: Ba Pham Thi B, sinh nam 1944

Pia chi: Khu phd A, phuong M1, thanh phé R, tinh Ninh Thuan.

Nguoi dai dién theo tly quyén cua ba Pham Thi B 1a ba Nguyén Thi Ha T1,
sinh nam 1972.

Pia chi: Khu phd Z, phuong M1, thanh phé R, tinh Ninh Thuan.

3. Nguoi co quyén loi, nghia vu lién quan:

- Ban Quan Iy Rimg phong hd ven bién Q
Nguoi dai dién theo phép luat: Ong Tran Ngoc H1

Dia chi: Thon L, xa K, huyén P, tinh Ninh Thuén.
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- Ong Danh Vin T2, sinh ndm 1964

Dia chi: Thon T, Xa H, huyén N, tinh Ninh Thuédn

- Ong B4 Vian S, sinh nam 1968

Dia chi: Thon T, xa H, huyén N, tinh Ninh Thuan

- Ong B4 Vian T3, sinh nim 1972

Dja chi: Thon G, thi tran O, huyén N, tinh Ninh Thuén.

- Ong B4 Van T4, sinh nim 1964

Pia chi: Khu phé V, thi tran O, huyén N, tinh Ninh Thuan.

Nguoi dai dién theo Gy quyén cua cac ong Ba Van S, Ba Vin T3, Ba Vin T4 14
ba Thi M (Ba Thi X).

4. Nguoi lam ching:

- Ong Pang Nang C, sinh nam 1953;

- Ong Chéu C1, sinh nam 1954;

- Ong Kiéu S1, sinh nam 1953;

- Ong Kiéu Quang V1, sinh nim 1954
Cung dia chi: Thon T, xa H, huyén N, tinh Ninh Thuan.

NOI DUNG VU AN:

Don khoi kién, ngi dung loi khai, ba Thi M (Ba Thi X) trinh bay:

Dién tich dat 44.232m? thira s6 09, 17 (tach tir thira s6 4) t& ban dd sb 68 (bd
sung) tuc danh goi bt Dong Bo, toa lac tai thon D, xa E, huyén P, tinh Ninh Thuan
do cha, me ctia ba M dé lai, chua dugc Nha nudc cip gidy ching nhan quyén st
dung. Cha, me ba M 1a 6ng B4 TS5, ba Tu Thi1 M2.

Nam 2000, mét nhom nguoi dén dat van dé v6i ong Ba TS dé trong cay Phi
lao, cAdy Neem chdng xoi mon dat. B4 M khong r& nhom ngudi nay gom nhing ai.
Ong bang Nang C dua cho 6ng Ba T5 500.000d va néi khi nao trong cay sé dua
thém tién.

Niam 2001, cdy Neem duoc trong trén dat.

Nam 2011, toan bd dién tich dat thudc du an khai thac Titan nén UBND xa H
cong bd danh sach nhitng hd dan co dat nhung khdng c6 tén ctia ba M d6i voi dit
thuoc quyen str dung ctia ba M. Ba M thué may ui san dét thi ba Nguyen Thi Ha T1
cho rang dét cua me ba T1 tén Pham Thi B da mua cua cac 6ng Pang Nang C, Chau
Cl, Kiéu S1 tra tai thon T theo glay sang nhuong dugc UBND xa xdc nhan ngay
17/02/2000 Gléy sang nhugng c6 chir ky cua ba M, cuia 6ng B4 T5, Danh Van T2
(chong ba M), Danh Van N2 (con ba M); dién tlch sang nhuong 5,5ha. Ba M cho
rang glay sang nhu:ong gid tao nhung khong yéu cau giam dinh vi khong ¢o tai li¢u
chtra dung chir ky goc.

Ba Thi M (B4 Thi X) yéu ciu ba Pham Thi B nhd toan bd cay trong va tra lai
dat; Khong chap nhan hoan tra gid tri ciy trong, cong bao vé dat, boi thuong hop
ddng 125.000.000d/ha theo yéu cau ciia ba B. Ba M thong nhat gia do Hoi dong dinh
gia xac dinh.

Tai phién toa so thdm, ba M xéac dinh nhom nguoi thoa thuan tréng rung do



ong Dang Nang C thoa thudn gia, giao tién cho cha ba M; Ong C chim séc cay trong
tor nam 2001 cho dén nay; Ong C 1a ngud1 moi gioi dat.

Dai dién theo iiy quyén ciia ba Pham Thi B 14 bA Nguyén Thi Ha TI khai,
trinh bay ngi dung don phadn 10:

Nam 2000, 6ng B4 T5 va ba Thi M (Ba Thi X) chuyén nhuong cho ba Pham
Thi B 44.232m? dt, nay la dién tich d4t ba M tranh chap.

Ong Pang Ning C 1a nguoi thoa thuan, moi gidi voi ong Ba TS5 va ba Thi M;
Sau d6 ong C bao gia 5.000.000d ddi véi di¢n tich 5,5ha, thuc té dién tich chi co
05ha. Ba B thong qua ba T1 giao cho 6ng C s tién 2.500.000d, dong thoi glaO g1ay
sang nhugng cho ba M, 6ng T5 ky, sau khi UBND xa xéac nhan vao gidy sé& giao tlep
2.500.000d. Ba M cam gidy sang nhuong c6 chit ky, xac nhan cia UBND xa H den
phong lam viéc cua ba T1 tai Ban quan ly Rung Q, ba T1 da giao cho ba X sO tién
con lai 12 2.500.000d. Hai bén giao nhan tién khong 1ap gidy to 1am vi bang, khong c6
nguoi lam ching.

Ba M, ong T5, 6ng T2 giao dat cho ba T1 ¢6 mat cac ong C, C1, S1, V1. BAB
thué 6ng C trong ciy trén dat. Gia dinh ba M canh dat gan bén biét nhung khong
phan dbi, tranh chép viéc trong cay, sang nhugng dat. Nam 2011, dién tich dat thudc
dur an khai thac Titan nén ba Thi M (B4 Thi X) tranh chap.

Ba T1 yéu cau cong nhan hop dong chuyen nhuong quyen st dung 44. 232m°
dat. Truong hop Toa 4 an tuyén huy hop dong chuyén nhuong quyén st dung dat thi ba
M phai tra cho ba B sd tién 5.000.000d, bodi thudng thiét hai do 15i ciia ba M gay ra;
Ba M phai tra gi4 tri cdy Neem theo gia hoi dong dinh gia da x4c dinh; Ba M phai tra
cong quan 1y dat do ba B thué éng C tir thang 03/2000 dén nay mdi thang 2.500.000d.

Tai phién toa so tham, ba T1 khong yéu cau ba M hoan tra cong ton tao, canh
giir dat. Ba T1 xéac nhan 6ng C 13 ngudi giao tién, dua gidy cho phia ba M ky; ba T1
giao cho ba M s tién con lai 2.500.000d.

Ban Quan ly Rirng phong hé ven bién Q trinh bay nji dung theo cong vin s0
44/BQLRPHVBTN-QLBV ngay 28/6/2016 va vin bin sé 70/ BOLRPHVBTN-
QLBV ngay 05/10/2016:

Dién tich dat tai Pong Bo khong thudc quyén quan 1y ciia Ban Quan 1y Rimg
phong ho ven bién Q (Ban Quan 1y Rimg).

Nam 2003, Ban Quan Iy Rung (N ct) trién khai du 4n trong rimg phu xanh d6i
nui troc nén c6 hop dong véi mot s0 ho dan trén cac vung dat trong d6 co ving dat
DBong Bo, hién nay cac hop dong trong rimg khong con luu gitr. Cay phi lao trén phan
dat tranh chap duoc trong nam 2003, Toa an giai quyet dat tranh chap thudc quyén st
dung cua nguoi nao thi nguoi dugce quyen su dung dat phai hoan tra gi tri cy trong
cho Ban Quan ly Rimng theo gia cay trong Hoi dong dinh gia di xac dinh.

Ong Danh Vin T2 trinh bay:

Pat ba Thi M (Ba Thi X) dang tranh chap c6 ngudn goc cua cha ba M la 6ng
Ba TS, sau d6 6ng Ba T5 cho vg chong 6ng (Ba M va 0ng T2) dat. Vo chong ba M
canh tac dat mot thoi gian nhung khong hi¢u qud nén bo dat trong. Ong T2 khong ky
tén vao giay sang nhuong dat ngay 17/02/2000 cling nhu khong thoa thuan sang
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nhuong dat cho ba B, ba T1, ong C. Ban Quan ly Rimng trong cay thé nao ong khong
biét. Ong nhat tri yéu cau khai kién ctaa ba M (X).

Cac 6ng Bd van T3, Ba Van S, Ba Van T3 cung trinh bay:

Nguodn gbc dat cha, me cua cac 6ng la Ba TS, Tur Thi M2 dé lai cho ba Thi M
(Ba Thi X) thira huong. Ong T5, ba M5 dé chét nén ba M (X) dugc quyén st dung.
Ba B 14n chiém 44.232m* dat trai phép nén ba B phai tra lai 44.232m" dat cho ba M
(X).

Tai Bén 4n déin sy so' tham sd 07/2017/DS-ST ngay 28/9/2017 ciia Toa 4n
nhan dan huyén P da quyét dinh:

“Can cir diéu 137, 146 BY luat dan sy 1995, diém a khoan 1 diéu 30 Luat dét
dai 1993, khoan 3 va khoan 9 di€u 26, diém a khoan 1 diéu 35, diéu 39, khoan 1 diéu
147, diéu 165 B luat td tung dan sy 2015; Nghi quyet 5O 01/2003/NQ-HDTP ngay
14/6/2003 cua Hoi d6ng Tham phan TANDTC; diém & diéu 12, diéu 26, khoan 3 diéu
277 Nghi quyét s6: 326/2016/UBTVQH14 ngay 30/12/2016 cta Uy ban thudng vu
Qudc hoi 14”.

Tuy€n xur: Chép nhan yéu cau ctia ba Thi M, ong Ba Yén S, ong Ba Van T4,
ong B4 Van T3 va 6ng Danh Van T2 doi ba Pham Thi B tra dat.

Bac yéu cau phan t6 ciia ba Pham Thi B vé cong nhan hop dong chuyén
nhuong quyén st dung dat.

Huy: Hop dong chuyén nhuong quyén str dung dét giita 6ng Ba T5, ba Thi M
(Ba Thi X) va ba Pham Thi B xac lap nam 2000.

Budc bél Pham Thi B phai hoér} tra lai cho b§1 Thi M diér} tich giét 44.232m?
thugc thtra s6 09 va 17 (tach tur thira 86 04) to ban d6 dia chinh s6 68 bo sung cua xa
E quan ly, st dung va thyc hién quyén, nghia vu theo quy dinh ctia phap luat tai co
quan Nha nudc c6 tham quyén.

Budc ba‘ Thi M phai hoan tra cho bél‘ Pham Thi B 50~0.000d tién nhan chuyén
nhuong va boi thuong thi¢t hai hgp dong do phan 161 cia minh giy ra la
393.414.8004.

Bugc ba Thi M phai hoan tra cho ba B gia tri cdy Neem ton tai trén dat 1a
75.000.000d. Tong cong 3 khoan la 468.914.800d.

_ Budc ba M phai hoan tra cho BQL rumg phong h ven bién Q gia tri cay phi
lao ton tai trén dat 1a 48.000.0004.

Ba M va ba B,m(f)i nguoi phai chiu chi phi dinh gia 1.970.0004. Budc ba B phai
hoan tra cho ba M so6 tién 1.970.0004.

Ngoai ra ban an so thén} con tuyén nghia vu chiu an phi so tham; Nghia vu
cham thi hanh an; Quyén y€u cau thi hanh an, thoi hiéu yéu cau thi hanh an.

Ngay 25/10/2017 Toa 4n nhan nhan dan huyén P ban hanh Quyét dinh s0
03/2017/Qb-SCBSBA v¢é viéc stra chira phan an phi ciia ba Pham Thi B.

Ngay 12/10/2017, ba Thi M (Ba Thi X) khang c4o ban 4n so thaim, néi
dung:



- Khong dong y xac dinh 18i bdi thuong vi khong cé viéc chuyén nhuong
quyén sir dung dat;

- Khong ddong ¥ hoan tra gia tri cdy Neem va ciy Phi lao;

- Yéu cau ba B tra lai toan bo dat, ba B va Ban quan 1y rimg tu thu —khai thac
cay trong; ba M dong y tra lai 500.000d cho ba B.

Ngay 11/12/2017, ba Thi M (B4 Thi X) khang c4o b6 sung, ni dung:

- Gitr nguyén khang cao ngay 12/10/2017, bd sung ndi dung Hiy toan bd ban
an so tham.

Kiém sat vién phat biéu viéc tuan thii phap luat té tung va quan diém giai
quyét vu an:

- HDXX di chip hanh dtng phap luat t6 tung.

- bé nghi HDXX khong chap nhan toan bo yéu cau khang cao; Giit nguyén ban
an so tham, vi:

+ Nguon goc dat tranh chap cua ong Ba T5, ba Tir Thi M2. Ong T5, ba M5
chét chua dinh doat phan dat nay nén cac con ciia d6ng TS5, ba M2 thong nhat giao dat
cho ba M (X) nén ba X c6 quyén khoi kién.

+ Gidy sang nhuong dat ngay 07/02/2000 khong giam dinh duogc chit ky Vi cac
chir ky khong cung dang. Tuy nhién, UBND xa H xac nhan c¢6 ky vao gidy sang
nhuong dat; Ba Thi M (X) cho rang c6 nhom ngudi dén 1ay dat trong rimg nhung
thuc té cac tinh tiét trong vu an khong co6 sy viéc nhu ba M trinh bay; Ban Quan ly
Rimng phong ho ven bién Q khong ky hop dong trong rimg voi ba Thi M (Ba Thi X),
cling nhu 6ng B4 TS.

+ Ba Thi M thtra nhan cha cua ba 1a 6ng B4 T5 c6 nhan 500.000d; ba Thi M
biét viéc trong cay trén dat ciia gia dinh ba nhung khong phan dodi, tranh chap cho dén
khi c6 du an khai thac Titan nén du cin ctt xac dinh ba Thi M, 6ng B4 T5 da chuyén
nhuong quyén st dung dat hién nay dang tranh chap. Hop déng v6 hiéu vi chua tuan
thil vé hinh thtrc; dat chua dugc cp gidy ching nhan quyén sir dung.

+ Ban 4an so tham tuyén bd hop dong v6 hiéu; giai quyét hau qua hop dong vo
hiéu 14 ¢6 cin ctr nén dé ‘nghi HDXX cap phuc tham bac toan bd yéu cau khang céo;
Giir nguyén ban an so tham.

NHAN PINH CUA TOA AN

[1] Quan hé phap luit tranh chap, tw cich dwong sw

Tai phién toa, cac duong su van giit nguyén yéu cau khoi kién, yéu cau phan t6
nén Toa an cap so tham xac dinh dung quan h¢ tranh chap “Poi lai tai san 1a quyén st
dung dat; Hop dong chuyén nhuong quyén sir dung dat”; Xac dinh cac con cila 6ng
Ba T5 va ba Tu Thi M2 ciling nhu chbng ba Thi M (Ba Th1 X) 1a ngudi c6 quyén loi,
nghia vu lién quan la ding; Ba Nguyen Thi Ha T1, 6ng Dang Néang C khong truc tiép
giao dich chuyén nhuong quyén st dung dat, ngudn tién chuyén nhuong quyén st
dung dét ctia ba Pham Thi B nén ba T1, 6ng C khong lién quan dén viéc giai quyét



tranh chap hop dong chuyen nhuong quyén st dung dat; Ban quan Iy Ring phong ho
ven bién Q 1 ngudi ¢6 quyén loi, nghia vu lién quan.

[2] Xét khang cao ctiia ba Thi M (Ba Thi X)

[2.1] Thoi han khang cao

Ba Thi M giit nguyén yéu cau khang cdo mdt phan ban an so tham theo don
ghi ngay 12/10/2017; Pon khang cao ctia ba X trong thoi han khang cao nén duogc
Tda 4n cap phiic tham xem xét.

Tai phan tranh luan, Luat su bao vé quyén va loi ich hop phép cta ba M tranh
luan yéu cau hiy ban an so tham theo don khang céo bd sung ngay 11/12/2017 khong
dugc Hoi dong xét xir (HDXX) cap phiic tham chap nhan vi don khang cdo qua thoi
han, ndi dung vuot qua pham vi khang céo ban dau.

[2.2] Xét tranh luidn cua ngwoi bao vé quyén va loi ich hop phap cia ba
Thi M (X) ciing nhu ba Mau doi lai quyen str dung dat vi cho rang khong co giao
dich chuyen nhuwong quyen str dung dat.

Thua dat s6 9 dién tich 9. 163m” va thira dét s6 17 dién tich 35.069m? dugc tach
tir thira s6 4 va thira s6 18 to ban do dia chinh s6 68 (bo sung) tuc danh dat bong Bo,
toa lac thon D, xa E, huyén P, tinh Ninh Thuén nguon gdc cua vg chong ong Ba T5,
ba Tu Thi M2, chua dugc cap gidy ching nhén quyén st dung dat. Cac duong sy
tranh chap doi lai quyen s dung dat (tranh chap dat dai); Tranh chap hop dong
chuyen nhuong quyén sir dung dat va trén dat co cay trong nén thudc thAm quyén giai
quyét ctia Toa an theo quy dinh tai Diéu 203 khoan 1, 2 Luat Dat dai 2013.

Vo chong ong Ba T5, ba Tir Thi M2 chét. Nhu’ng nguoi thira ké cta ong T5, ba
M2 thdng nhat giao quyén str dung dat cho ba Thi M (X) nén ba M (X) c¢6 quyén khoi
kién tranh chap dat.

Pai dién theo uy quyén cua ba Pham Thi B cung cap “Glay sang nhuong dat”
khong ghi ngay, thang, nam lap; Khong thé hién sb tién chuyén nhuong; Gidy sang
nhugng dat dugc UBND x4 H x4c nhan, dong dau ngay 17/02/2000.

Pai dién theo Gy quyén cua ba B cho rang da giao cho ba M (X) tong cong
5.000.000d chia 1am hai lan dé thyc hién chuyén nhuong toan b 44.232m” dat. Toa
an cap so tham tién hanh trung cau giam dinh chit ky ctia Thi M (Ba Thi X), Danh
Vian T2, Danh Vin N3, Ba T5 trong gidy sang nhuong dat nhung Phong K§¥ thuat
hinh sy Céng an tinh Ninh Thuan khong tién hanh giam dinh vi khéng cing dang véi
mau so sanh (BL.190, 192).

Ong Pang Ning C khai chinh 6ng la nguoi moi gioi, thoa thuan gia dat con
ong Chau C1 1a nguoi viét giup gidy sang nhuong tuy nhién dng Chau C1 khong Ky
tryc tiép vao thoi diém theo 6ng C khai; Ong C1 khai ong C dua gidy cho ong ky.
Qué trinh d01 chat, cac ong Chéu Cl, Dang Nang C deu xac nhan ¢ viéc chuyén
nhuong quyén st dung dat; Thuc té ba B str dung dét va trong cay Neem, cay Phi Lao
thi ba M (X) ciing nhu 6ng Ba vin T3, B4 Vian T4, Ba Van S, Danh Vin T2 biét
nhung khong phan déi; khong tranh chap cho dén khi dat thudc dy an khai thac Titan.

Bién ban d6i chat (BL.103), ba Thi M (X) thira nhan 6ng Dang Nang C dén
nha dua cho cha ba la 6ng Ba TS sd tién 500.000d dé chiam soc cay trong trén dat.
Thuc té khong khong co su viéc ong Ba T5 cham soc cdy trén dat vi sau thoi diém
ong C giao tién cho 6ng TS, ba B trong cdy Neem va nhan cdy Phi lao dé trong trén
hai thira dat cua 6ng Ba T5. Ong B4 T5, ba Thi M (B4 Thi X), 6ng Danh Vin T2, 6ng
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B4 Vin T4, B4 Van T3, B4 Vian S biét ba B trong cdy Neem va cdy Phi lao nhung
khong phan ddi, khong tranh chap, Tai phién toa phuc thim, ba M (X) cho ring 6ng
C noi v6i ong T5 dua dit vao trong rung khi nao Nha nudc thu hoach rung thi tra lai
dat nhung ba M (X) khong cung cip chimg ctir @& chimg minh nén Tda an cip phuc
tham khong chip nhén tranh luan cua ba M (X) va ngudi bao vé quyén, loi ich hop
phép cta ba M (X).

Viéc chuyén nhuong quyén sir dung dat duoc cac bén xac 1ap bang van ban
nhung khong dugc cong chimg, chimg thyc; Thoi diém chuyen nhuong quyén sir
dung dat chua duoc cip gidy ching nhén quyén st dung dan dén khong thoa mén céc
diéu kién theo quy dinh tai cac Piéu 691, 692, 693 cua B luat dan sy 1995.

Gidy sang nhuong khong ghi sé tién chuyén nhuong. B4 M (X) x4c nhan ong
B4 T5 nhan 500.000d va giao hai thira dét, tong dién tich 44.232m?. Tai phién toa
phuc thim, ba M (X), ba T1 cung xac nhan tong dién tich 44.232m? 14 dat doi cét ven
bién; Khong thé canh tac trong hoa mau; DAt dé hoang héa; Mubn di vao noi dat
tranh chap phai “di bo” khoang 04 km; Do d6 c6 du cin ctr chimg minh thoi diém cac
bén xac lap hop dong chuyén nhuong quyén str dung dit 44.232m? thi dat co gid tri
quyén st dung thap

Toa an cap so tham xac dinh thira dat s 9 va thira dat so 17 tong dién tich
44.232m* duoc ba B nhan chuyén nhuong ctia ba X véi gia 500.000d; Xac dinh hop
déng vo hiéu; Xac dinh mdi bén phai chiu 72 16i 12 ¢6 can ct.

Qua trinh giai quyét vu 4n tai cip so thim, cac duong sy khong thoa thuan vé
gia. Ba M (X) c6 don yéu cau Toa an thanh 1ap Hoi dong dinh gia. Hoi dong dinh gia
két luan gia dit tranh chap 9.000d/m? theo Quyét dinh sé 106/2014/QD-UBND ngay
29/12/2014 ctia UBND tinh Ninh Thuan (Quyét dinh 106/2014) theo Bién ban dinh
gia tai Toa an cép so tham (BL.132).

Toa an cap so thaim khong dung két qua dinh gia dat dé giai quyét vu an ma
dung gia dat trung binh cua cac hop dong chuyen nhugng dat thanh cong trén thi
trrong gitta COng ty Al— Ninh Thuan véi mdt so hd dan nam 2012 (Hop dong ngay
07/01/2012, 30/3/2012, 26/4/2012) xac dinh gia dat 17.800d/m’* dé giai quyet hau
qua hop dong 1a trai voi nguyén tic Toa an xac dinh gia theo quy dinh tai Diéu 17
khoan 1 ctia Thong tu lién tich s6 02/2014/TTLT-TANDTC-VKSNDTC-BTP-BTC
ngay 28/3/2014 (Thong tu 02) vi Toa an chi xac dinh gia tai san trong “Truong hop
cac bén duwong sw khéng tw théa thudn dwoc vé viée xdc dinh gid tdi san, nhung
khéng yéu cau Toa dn yéu cdu t6 chirc tham dinh gid tién hanh dinh gid tai san hodc
khéng yéu cau Toa dn thanh ldp Hi dong dinh gid tién hanh dinh gid tai san thi Toa
dn yéu cdu cac bén dwong sw dwa ra gid cia tai sin nhung khong duoc vi pham
hwéng dan tai cdc khodn 2, 3, 4 Piéu 2 ciia Théng tur lien tich nay Trong thoi han
muoi ldm ngay, ké tir ngay du’ong sw nhdn dwoc yéu cau ciia Tod dn, néu cdc bén
dwong su dira ra dwoc mot mike gid thong nhat, thi Toa dn ldy mike gid ndy lam gid
tai san. Truong hop cdc dwong sw dwa ra cdc mirc gid khdc nhau, thi Toa dn ldy mirc
gid trung binh cong cua cac murc gia do cdac dwong sw da dwa ra. Truong hop chi co
mot dwong sw dwa ra gid tai san con cdac dwong sw khdc khong dwa ra gid doi véi tai
sdan dang tranh chdp thi Toa dn xdc dinh gid tai san theo mitc gid ciia bén dwong sir
daduara”.

Tai giai doan xét xtr phtic tham, dai dién theo Gy quyén ctia ba B yéu cau Toa
an thanh 1ap hoi dong tham dinh lai gid dat tranh chdp. Bién ban dinh gia ngay
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03/4/2018 két luan gia dét tranh chap 20.000d/m? theo Quyét dinh s 106/2014/Qb-
UBND ngay 29/12/2014 cua UBND tinh Ninh Thuén vi dét tranh chép thudc vi tri 4,
xd Ddng bang, tréng cay lau nam Tuy nhién, dai dién theo uy quyén ctia ba B chip
nhan dung gia dat 17.800d/m? nhu 4n so thim de giai quyet hau qua cua hop dong 1a
c6 lg1 hon cho nguyén don nén dugc HDXX cap phuc thAm chip nhén. Do do, Toa
an cap phuc thim xac dinh thiét hai khi huy hop déng chuyén nhuong quyén st dung
dat 1a: (44.232m* x 17.800d/m?) — 500.000d =786.829.600d. Ba B phai chiu ' 15i; Ba
M (X) phai chiu ¥ 16i. B4 M (X) phai hoan tra cho ba B 500.000d va bdi thudng thiét
hai cho ba B 393.414.800d.

Toda an cap phic tham khong chip nhan tranh luan caa ba M (X) ddi véi phan
khang céo khong dong v xac dinh 18i dé boi thuong thiét hai.

[2.3] Xét tranh luin ciia nguwoi bao vé quyén va lgi ich hop phap ciia ba M
(X) cling nhw ba M khong chap nhin hoan tra gia tri ciy Neem va Cay Phi lao.

Toan bd dién tich dat tranh chip c6 ngudn gdc cua vo chong ong Ba T5, ba Tu
Thi M2. Ong T5, ba M2 chét. Cac con ctia dng TS, ba M2 gbm cac ong, ba: Thi M
(X), Ba Van T4, Ba Van T3, Ba Van S khong tranh chap dat véi ba M (X), dong y
giao dat cho ba M nén Toda an cdp phuc thdm tam giao quyén st dung 44.232m” dat
cho ba Thi M.

Bién ban dinh gia tai Toa 4n cip so tham ngay 25/3/2016 (BL.130-132) ba Thi
M (X) c¢6 mat, ky bién ban, xac dinh trén dat co 2.500 cay Neem duong kinh trung
binh 10-30cm, mdi cay tri gia 30.000d, thanh tién 75.000.000d; Cay Phi lao duong
kinh trung binh 10-20cm, c6 1.600 cay, m01 cay tri gia 30.000d, thanh tién
48.000.000d. Ba M biét, khong phan ddi viéc trong cdy trén dat nén phai c6 nghia vu
hoan tra gia tri cdy Neem, cdy Phi lao nhu 4n so thim da tuyén.

Ba M, ba T1 cing xac nhin ciy Neem va cay Phi lao duoc trong trén ca hai
thira dat tranh chap phu hop bién ban dinh gia cua Toa an cap so tham (BL. 130, 131,
132). Tuy nhién, an so tham khong tuyén quyén so hiru cua ba M d6i voi sb 1u0’ng
cdy Neem, Cay phi lao trén dat 1a thiéu sot, Toa an cip phuc tham diéu chinh, bd
sung cach tuyén an dé thuan tién cho giai doan thi hanh an.

Tir nhitng phan tich, 1ap lun néu trén; Toa an cap phiic thim khong chap nhan
tranh ludn cta ngudi bao vé quyén va loi ich hop phap cua nguyén don cho réng vu
an c6 dau hiéu t6i pham — yéu cau Toa an cap phuc tham hily toan bd ban 4n so tham;
Chép nhén tranh luén cua dai dién theo uy quyén cua bi don; Chép nhan quan diém
giai quyét vu an ctia Kiém sat vién tai phién toa; Khong chdp nhan toan bo khang céo
ctia nguyén don; Giit nguyén ban 4n so tham.

Ba Thi M (B4 Thi X) 1a nguoi dan toc thiéu sb, ving kho khin vé kinh té nén
dugc Toa an mién toan b an phi phuc thim dan sy.

Chi phi dinh gia giai doan phuc thim bi don phai chiu, dai dién theo Gy quyén
cua bi don da ndp du.

Vi cac 1€ trén,

QUYET PINH:

Ap dung:

Diéu 26 khoan 3, 9; Diéu 147 khoén 1, Diéu 148 khoan 1, Diéu 157 khoan 1,
Piéu 165 khoan 1, Diéu 308 khoan 1 ctiia B9 luat t6 tung dan sy;

Dicu 137, 146, 688, 691, 692, 693, 697 cua Bo luat dan su 1995; Dicu 468



khoan 2 ciia B luat dan sy 2015; Diéu 203 khoan 1, 2 Luat Dat dai 2013;
Nghi quyét 326/2016/UBTVQH14;

Tuyén xir:

1. Khéng chap nhan toan bd yéu cau khang céo cua ba Thi M (B4 Thi X).

2. Chap nhan mot phan yéu cau khai kién doi lai tai san 12 quyén sir dung dat
ctia ba Thi M (Bé& Thi X) ddi vai ba Pham Thi B.

2. Khong chap nhan yéu cau phan t6 cia ba Pham Thi B yéu cau Toa an cong
nhan hop dong chuyén nhugng quyén st dung dat giita ba Pham Thi B v&i ba Thi M
(Ba Thi X).

3. Huy hop dong chuyén nhuong quyén sir dung dat glu’a ba Pham Thi B voi ba
Thi M (Ba Thi X) d6i v0i thua dat sd 17 dién tich 35. 069m* , thira dat s6 09 dién tich
9.163m? tach tir thira s6 4 va thira s6 18 to ban do dia chmh s6 68 bo sung xa E,
huyén P, tinh Ninh Thuén theo trich luc ban d6 dia chinh sb 309 ngay 12/5/2016 cua
Vin phong diang ky dat dai Ninh Thuan Chi nhanh P. Pt tranh chap toa lac tai thon
b, xa E, huyén P, tinh Ninh Thuéan.

4. Budc ba Pham Thi B phai c6 nghia vu giao tra cac thira dat s 17 dién tich
35.069m’, thira dat s6 09 dién tich 9.163m” tach tir thira s 4 va thira s6 18 t& ban d6
dia chinh sb 68 bo sung xa E, huyén P, tinh Ninh Thuan theo trich luc ban do dia
chinh s6 309 ngay 12/5/2016 cta Vin phong ding ky dat dai Ninh Thuan Chi nhanh
P. Pét tranh chép toa lac tai thon D, xa E, huyén P, tinh Ninh Thuén dé tam giao cho
ba Thi M (Ba Thi X) st dung. Ba Thi M (Ba Thi X) dugc tam giao quyén st dung dat
ddi voi thtr dat sb 17 dién tich 35.069m®, thira dét s6 09 dién tich 9.163m’ tach tir
thira s6 4 va thtra s6 18 to ban d6 dia chinh s6 68 bo sung xa E, huyén P, tinh Ninh
Thuén theo trich luc ban do dia chinh s6 309 ngay 12/5/2016 cta Vian phong dang ky
dat dai Ninh Thuan Chi nhanh P.

5. Bugc ba Thi M (Ba Thi X) phai c6 nghia vu hoan tra cho ba Pham Thi B
500.000d va boi thuong thiét hai cho ba Pham Thi B 393.414.800d do hop dong
chuyén nhuong quyén st dung dat bi Toa 4n tuyén vo hiéu, tong cong sb tién ba Thi
M (Ba Thi X) phai c6 nghia vu hoan tra cho ba Pham Thi B la 393.914.800d (Ba
tram chin mwoi ba triéu chin tram nwoi bon ngan tam tram dong).

6. Ba Thi M (B4 Thi X) duoc s& hitu tai san 13 cdy trong trén hai thira dat s6 17
dién tich 35.069m’, thira dat s6 09 dién tich 9.163m’ tach tir thira s 4 va thira s6 18
td ban db dia chinh s6 68 bd sung xd E, huyén P, tinh Ninh Thuén theo trich luc ban
d6 dia chinh s 309 ngay 12/5/2016 cta Vian phong ding ky dat dai Ninh Thuan Chi
nhanh P gdm: 2.500 ciy Neem dudng kinh tir 10cm - 20cm; 1.600 cay Phi lao duong
kinh tir 10cm — 20cm (S luong cay Neem va cdy Phi lao dugc trong trén ca hai thira
dat).

7. Ba Thi M (B& Thi X) c6 nghia vu hoan tra gia tri 2.500 cdy Neem cho ba
Pham Thi B 1a 75.000.000d (Bdy muoi lam triéu dong). Ba Thi M (Ba Thi X) c6
nghia vu hoan tra gia tri 1.600 cay Phi lao cho Ban Quan ly Rimg phong ho ven bién
Q 48.000.000d (Bon muoi tam triéu dong).

8. Chi phi thAm dinh, dinh gi4; an phi

8.1. Chi phi tham dinh, dinh gia

- Ba Thi M (B4 Thi X), ba Pham Thi B mdi ngudi phai chiu 1.970.0004 chi phi
tham dinh, dinh gia so thim. Ba M (X) da ndp du tién tai Toa an. Ba B phai hoan tra
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cho ba Mau (Xi) 1.970.000d.

- Ba Pham Thi B phai chiu chi phi dinh gia tai giai doan phtc tham. Ba B da
ndp du chi phi dinh gia tai Toa an.

8.2. An phi:

- Mién toan bd an phi so thdm va phac thdm cho ba Thi M (B4 Thi X); Hoan
tra cho ba Thi M (Ba Thi X) 300.000d tam tng an phi theo Bién lai thu tam Gng an
phi, 1& phi Toa an s 0011034 ngay 12/10/2017 cua Chi cuc Thi hanh 4n dan su
huyén P; Hoan tra cho ba Thi M (Ba Thi X) 200.000d tam Gng an phi theo Bién lai
thu tam tng an phi, 18 phi Toa an s6 0005578 ngay 20/11/2015 ctia Chi cyc Thi hanh
an dan sy huyén P.

- Ba Pham Thi B phai chiu 200.000d 4n phi dan su so tham dugc khau trir vao
200.000d tam tng an phi theo Bién lai thu tam tmg an phi, 1¢ phi Toa an s6 0005674
ngay 29/11/2016 cua Chi cuc Thi hanh 4n dan sy huyén P.

Ké tir ngay nguoi dwoc thi hanh dn c¢é don yéu cau thi hanh dn, néu nguwoi
phdi thi hanh én chém tra tién thi phdi tra 1di doi véi sé tien chdm tra theo ldi sudt
duoc quy dinh tai Piéu 468 khodn 2 ciia B ludt dan sw nam 2015 twong ung voi thoi
gian cham tra tqi thoi diém thanh toan.

Trueong hop Bdn dn, Quyét dinh diroc thi hanh theo quy dinh tai Diéu 2 Lugt Thi hanh dn
dén su thi nguoi duwoe Thi hanh dn dén suw, ngueoi phdi thi hanh dn dén sw ¢6 quyén théa thudn
Thi hanh dén, quyén yéu cau Thi hanh an, tir nguyén Thi hanh dn hodc bi cudng ché
Thi hanh dn theo quy dinh cac Piéu 6, 7 va 9 cia Ludt Thi hanh dn déan sw; thoi hiéu
Thi hanh an dwoc thuc hién theo quy dinh tai Piéu 30 cia Ludt Thi hanh dn dén suw.

An xtr phuc tham coéng khai c6 hiéu lyc thi hanh ké tir ngay tuyén é&n
26/4/2018.

Noi nhén: | TM. HQI PONG XET XU PHUC THAM
- TANS h{l}ién P (L); Tham phan - Chu toa phién toa

- Chi cuc THADS huyén P(1);

- VKSND tinh Ninh Thuan (1);
- Phong KTNV-THA (1);

- Luu (HS-AV, T6 HCTP) (3).

Hang Lam Vién
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