TOAANNHANDAN  CONG HOA XA HQI CHU NGHIA VIET NAM
I—!UYEN HAM TAN Poc lap —Tw do —Hanh phuc
TINH BINH THUAN

Ban an s: 34/2020/HS-ST
Ngay: 28-9-2020

, ~ NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN HUYEN HAM TAN

Thanh phan Hoi dong xét xir so tham gom co:

Tham phan — Chu toa phién toa: Ong Nguyen Thanh Phuong;

Cac Hgi tham nhéan glén: Ba Vi Thi N va pa Tran Thi Ngo;

Thuw ky phién toa: Ong Nguyen Thanh Tuan - Thu ky Toa an nhéan dan
huyén Ham Tan;
i Dagi dign Vién kiem sat nhan dan huygn Ham Tan tham gia phién toa:
Ong Nguyén Xuan Cuong - Kiém sat vién.

Ngay 28 thang 9 ndm 2020 tai try s¢ Toa an nhan dan huyén Ham Tan
Xét xtr so tham cong khai vu an hinh sy so thim thu ly s6 32/2020/TLST-HS

ngay 10/9/2020 theo Quyét dinh dua vu &n ra xét xur s6 33/2020/QDXXST-HS
ngay 14/9/2020, doi véi bi céo:

PO NGOQC H, (Tén goi khac: Nhi), sinh nam 1990 tai tinh B;
HKTT: Khu phé T, phuong B, Tp. P, tinh B;

Nghé nghiép: Lam thué; Trinh d6 hoc van: 06/12; Dan toc: Kinh:
Gioi tinh: Nam; Tén gido: Khong; Qudc tich: Viét Nam;

Con 6ng: P Ngoc H va ba Mai Thi L;

Gia dinh c6 03 anh em, bi céo I con dau;

Vo: Nguyén Thi My D; C6 01 con sinh nim 2017

Tién su: Khong;

‘ Tién &an: Ngay 13/7/2017 bj Toa an nhan dan thi xa L xu phat 03 nam tu
ve toi “Tang trlr, mua ban trai phép chat ma tay” tai Ban an so 45/2017/HSST.
Chap hanh xong hinh phat vao ngay 23/6/2019, chua dugc x0a an tich;

Nhan than: Tai Quyét dinh sé 174/QD-UBND ngay 08/9/2010 bi Chu
tich Uy ban nhan dan thi xd L 4p dung bién phéap xir Iy hanh chinh dua vao
Trung tdm chita bénh - Gido duc - Lao dong - Xa hoi tinh B trong thoi han 24
thang vé hanh vi st dung trai phép chat ma tly. Chap hanh xong ngay
24/8/2012.

Bi c4o bi bat ngay 21/5/2020, hién dang bi tam giam tai Nha Tam git
Cong an huyén H. C6 mat tai phién toa.



NQI DUNG VU AN:

Theo cac tai liéu c6 trong ho so vu &n va dién bién tai phién toa, ngi
dung vu dn dwoc tom tat nhu sau:

Do ban than nghién ma tdy, nén ti ngay 20/5/2020, B4 Ngoc H dén dia
ban x& X, huyén X, tinh B mua cua mot ddi twong tén H (chua xac dinh duoc
nhan than, lai lich) 04 goi ma tiy da véi gia 3.000.000 d6ng. Sau do, H Vé nha
thué tai thon L, xa T, huyén H, tinh B cat gidu 04 goi ma tay da vao vi, roi boc
vao tli quan dang mic. Pén khoang 22 gio 30 phat ngay 21/5/2020, H dang
ding com cung ban géi 1a Pinh Nguyén TG A va Huynh Htu T, B Thi T thi T6
Tuan tra Cong an x& T vao kiém tra hanh chinh tai nha thué cua H So bi phat
hién nén H lay 04 g6i ma tay dang cét trong vi gidu vao that lung quan jean
dang mic trén nguoi, thi bi To Tuan tra Cong an x& T phat hién, thu gitr 03 goi
ny lon dugc khoa kéo, c6 kich thuéc lan lugt 12 (8x4)cm; (6x5)cm; (4x4)cm,
bén trong chira chat bot mau trang va 01 géi nylon dugc khoa kéo, kich thudc
(5%x5)cm, bén trong chtra chat bot mau trang. Qua trinh kiém tra, to céng tac con
thu giir trong phong nga caa H 10 bich nylon rong c6 khéa kéo, kich thudc moi
goi 1a (6x8)cm; 02 cay kéo bang kim loai; 01 hop quet ga bang nhya; 01 no
bang thuy tinh dai 14cm; 01 bo dung cu sir dung ma tly bang thay tinh va thu
giit trong phong vé sinh 01 khau sung bang kim loai dai 15cm, c6 hop tiép dan
nhung khong c6 dan. H thira nhan 04 géi nylon chtra chat dang tinh thé va dang
bot néu trén 12 ma tly, muc dich tang trir dé sir dung cho ban than va cac d6 vat
cung khau sung bi thu giir 12 caa H nén Céng an x& T 1ap bién ban bat nguoi
pham toi qua tang ddi voi H, dong thoi niém phong tang vat ban giao cho co
quan Canh sat diéu tra Cong an huyén H xi 1y.

Tai Két luan Gidm dinh s 529/KLGD-PC09 ngay 30/5/2020 cua Phong
K¥ thuat hinh sy, Cong an tinh B xac dinh:

- G6i nylon c6 khoa kéo, kich thugc (08x04)cm bén trong chira tinh thé
mau trang, dugc ky hiéu la M1: CO6 khdéi luong la 2,6748gam, la
methamphetamine.

- G6i nylon cd khoa kéo, kich thudc (06x05)cm, bén trong chia tinh thé
mau trang, dugc ky hiéu 1a M2: C6 khéi luong la 6,9004gam, 1a ketamine.

- Goi nylon c6 khoa kéo, kich thudc (04x04)cm, bén trong chira tinh thé
mau trang, duoc Ky hiéu 1a M3: C6 khéi luong 1a 1,1645gam, 1a ketamine.

- Goi nylon c6 khoéa kéo, kich thudc (05x05)cm, bén trong chira tinh thé
mau trang, dugc Ky hiéu 1a M4: C6 khéi luong 1a 1,1148gam, 1a ketamine.

Theo Két luan giam dinh sb 3049/C09B ngay 16/6/2020 cua Vién Khoa
hoc Hinh sy tai thanh phd H xac dinh:

- 01 khau sing ngan mau den, hiéu KIMBER M1911, sb hiéu sing
YB19-3928 va 01 hop tiép dan guri giam dinh 1a cong cu hd trg, khdng phai 1a vii
khi quan dung. Sung sir dung dé ban dugc véi dan cao su, hoi cay va dan nd uy
hiép c& (9x22)mm.



’ - Su dung sung KIMBER M1911, sb hi¢u sting YB19-3928, c& 9mm
ban véi loai dan ¢ (9%22)mm, dan no tdi co thé nguoi ¢ thé gay thuong tich.

Vat chitng vu an thu gitt gom co:

- 2,6748 gam methamphetamine, hién con 1,4653gam; 9,1797 gam
ketamine, hién con 6,3781gam (do l1ay mau giam dinh) ciing 04 g6i nylon da cit
ldy mau (trong d6, 01 géi c6 kich thuéc 08cmx04cm; 01 gbi nylon c6 kich
thudc 06x05cm; 01 gbi nylon cd kich thudc 04x4cm; 01 gbi nylon co kich
thudc 05x5¢cm) duoc niém phong trong phong bi;

- 10 bich nylon réng c6 khoa kéo, kich thudc mdi goi la (6x8)cm;
- 02 cay kéo kim loai (01 cay dai 15cm, 01 cay dai khoang 17cm;
- 01 hop quet ga bang nhwa mau xanh;

- 01 né bang thay tinh dai 14cm, c6 01 dau hinh cau;

- 01 bo dung cu st dung ma tdy bang thuy tinh (gom 01 binh thiy tinh
c6 kich thudce cao 10cm, duong kinh phan gitra binh 05¢cm; 01 ong thuy tinh dai
17cm, mdt dau cong dai 5em va 01 ong hut bang nhya dai 20cm);

Céo trang so 36/CT-VKS ngay 09/9/2020 cua Vién kiem sat nhan dén
huyén H da truy to bi cao D6 Ngoc H ve toi “Tang trix trai phep chat ma tay”
theo dieém i khoan 1 Biéu 249 B luat Hinh su.

Tai phién toa, bi cao da khai nhan toan bo hanh vi pham t6i cia minh nhu
cao trang cua Vién kiém sat nhan dan huyén H da truy t6 va thong nhat véi cac
dieu khoan ma Vién kiém sat nhan dan huyén H da vién dan trong Céo trang.

Tai phlen tda, dai dién Vién kiém sat nhan dan huyén H gii quyen cong td
luan toi va tranh luan di phan tich hanh vi pham toi cia bi cao. D& nghi Hoi
ddng xét xu tuyén bi c40 pham toi “Tang trir trai phép chat ma tdy” nhu noi
dung C&o trang, ddng thoi xem xét cac tinh tiét tang ndng, giam nhe khi quyet
dinh mac hinh phat ddi véi bi cao. D& nghi Hoi dong xét xir ap dung diém i
khoan 1 Diéu 249, diém s khoan 1 Diéu 51, diém h khoan 1 Diéu 52 Bo luat
Hinh sy xtr phat bi cdo D& Ngoc H tir 03 nam dén 03 nim 06 thang tl;

Vé bién phap tu phap: Bé nghi Hoi dong xét xir tuyén tich thu tiéu hay
1,4653gam Methamphetamine; 6,3781gam Ketamine; 04 goi nylon da cat lay
mau (trong do, 01 goi c¢o kich thuéc 08cmx04cm; 01 gdi nylon co6 kich thude
06x05cm; 01 goi nylon c6 kich thudéc 04x4cm; 01 goi nylon c6 kich thudc
05x5cm) dugc niém phong trong phong bi; 10 bich nylon réng c6 khoa kéo,
kich thudc mdi gdi 1a (6x8)cm; 02 cay kéo kim loai (01 cdy dai 15cm; 01 cay
dai khoang 17cm; 01 hop quet ga bang nhua mau xanh; 01 no bang thay tinh dai
14cm, c6 01 dau hinh cau; 01 bd dung cu sir dung ma ty bang thay tinh (gom
01 binh thuy tinh c6 kich thude cao 10cm, dudng kinh phan gitra binh 05cm; 01
6ng thay tinh dai 17cm, mot dau cong dai 5cm va 01 dng hit bing nhua dai
20cm).



* Y kién cua b c4o: B c4o dong y véi ndi dung va toi danh ma Céo trang
cua Vién kiém sat nhan dan huyén H da truy to, dong thoi xin Hoi dong xét xur
giam nhe hinh phat cho bi céo.

NHAN PINH CUA TOA AN:

Trén co sé ngi dung vu &n, cdn cir Vao céc tai ligu trong ho so vu dn da
duwoc tranh tung tai phién toa, Hoi dong xét xu nhdn thay nhw sau:

[1] V& tinh hop phap cia hanh vi, quyét dinh té tung trong diéu tra, truy
t6, Xét Xtr.

V& hanh vi, quyét dinh té tung cua co quan Canh sat diéu tra Cong an
huyén H, Diéu tra vién, Vién kiém sat nhan dan huyén H, Kiém sat vién trong
qua trinh diéu tra, truy t6 da thuc hién dung vé tham quyén, trinh ty tha tuc, quy
dinh cia Bo luat T tung Hinh su. Qua trinh diéu tra va tai phién toa, bi céo
khdng cd y kién, hozc khiéu nai vé hanh vi, quyét dinh cua co quan tién hanh td
tung, ngudi tién hanh té tung. Do d6 cac hanh vi, quyét dinh t6 tung cua co quan
tién hanh t6 tung, nguoi tién hanh t6 tung da thuc hién déu hop phéap.

[2] Tai phién toa, bi cao da khai nhan toan bo hanh vi pham toi cua
minh, phu hop voi loi khai va céc tai liéu chang cu thu thap dugc trong qué
trinh diéu tra vu an, da c6 du co sé xac dinh:

Toi ngay 20/5/2020, D6 Ngoc H dén x& X, huyén X, tinh B mua cuia doi
twong H (khdng rd nhan than lai lich) 04 géi ma tuy vei gia 3.000.000 dong deé
st dung. Bén ngay 21/5/2020, T6 Tuan tra Cong an xa T phat hién hanh vi cua
H va lap Bién ban bat nguoi pham toi qua tang. 04 g6i ma tiy qua giam dinh
duge xdc dinh la 2,6748 gam methamphetamine va 9,1797 gam ketamine. Qua
trinh kiém tra con thu gitr trong phong vé sinh caa H 01 khau sung bang kim loai
dai 15cm, ¢6 hop tiép dan nhung khong co dan. Tai cac bien bér) ghi Ic‘yj khai cua
bi céo; bién ban hoi cung; 1oi khai bi cao tai phién toa déu thong nhat hanh vi
cua bi cao dung nhu Cao trang da néu.

Tai Két luan Giam dinh s 529/KLGD-PC09 ngay 30/5/2020 cta Phong
K¥ thuat hinh sy, Cong an tinh B xac dinh:

- Goi nylon ¢6 khoa kéo, kich thudc (08x04)cm bén trong chia tinh the
mau trang, dwoc Ky hiéu la M1l: CO khoi luong la 2,6748gam, la
methamphetamine;

- Goi nylon c6 khoa kéo, kich thuac (06x05)cm, bén trong chira tinh the
mau trang, duoc Ky hiéu la M2: C6 khoi lugng la 6,9004gam, la ketamine;

- Goi nylon c6 khoa kéo, kich thuac (04x04)cm, bén trong chira tinh the
mau trang, duoc Ky hiéu la M3: C6 khoi lugng la 1,1645gam, la ketamine;

- Goi nylon ¢6 khoa kéo, kich thuac (05x05)cm, bén trong chira tinh the
mau trang, duoc Ky hiéu la M4: C6 khoi Iugng la 1,1148gam, la ketamine.

Theo Két luan Giam dinh s6 3049/C09B ngay 16/6/2020 cua Vién Khoa
hoc Hinh sy tai thanh pho H xac dinh:



- 01 khau sting ngan mau den, hiéu KIMBER M1911, s6 hiéu sing
YB19-3928 va 01 hop tiép dan gui giam dinh 1a ¢éng cu hd trg, khdng phai 1a vii
khi quan dung. Stng sir dung dé bén dwoc véi dan cao su, hoi cay va dan no uy
hiép c& (9x22)mm;

, - Su dung sung KIMBER M1911, sb hi¢u sting YB19-3928, ¢& 9mm
ban véi loai dan ¢ (9x22)mm, dan no téi co thé nguoi ¢ thé gay thuong tich.

Bi céo tang trir trai phép 2,6748 gam methamphetamine va 9,1797 gam
ketamine dé st dung, khdng nham muc dich mua ban, van chuyén, san xuat trai
phép chat ma tly. Bi cdo co6 du nang lyc trach nhiém hinh sy, nhan thuc hanh vi
tang trix trai phép chat ma tay dé sir dung 1a vi pham phap luat nhung van thyc
hién véi 1i co y truc tlep Nhu vay, hanh vi cua bi céo du yéu té cau thanh toi
“Tang trit trai phép chat ma tay” quy dinh tai diém i khoan 1 Piéu 249 Bo luat
Hinh su.

Do vay, Céo trang cuia Vién kiém sat nhan dan huyén H truy to bi cao vé
toi “Tang trir trai phép chat ma tuy” tai diém i khoan 1 Diéu 249 B¢ luat Hinh su
la ¢6 can cur, ding quy dinh cua phap luat.

[3] Hanh vi caa bi céo la nguy hiém cho x4 hoi, bi cao biét rd ma tuy 1a
hiém hoa ciia con nguoi va xa hoi, t& nan ma tdy khdng nhitng xam pham dén
trat ty an toan x& hoi, ma con 1a nguyén nhan san sinh ra nhiéu loai t6i pham
khac. Mac di nhan thire 18 didu nay, nhung dé théa man nhu cau st dung ma tay
cua ban than, bj cao di bat chap hau qua, bat chap phép luat, tang trir ma tay dé
st dung. Ban than bj céo da ting bi két 4n vé hanh vi “Tang trit, mua bén tréi
phép chit ma tay”, nhung bi cédo khong coi d6 1a bai hoc dé tu dudng ban than
tré thanh ngudi ¢6 ich cho xa hoi, ma lai tiép tuc pham toi véi 13i ¢d y truc tiép.
Vi vay, can phai danh cho bi cdo muc &n that nghiém khic, twong xing véi tinh
chat, mtc do, hanh vi pham toi ma bi cao da thuc hién dé ran de dbi véi bi céo
cling nhu théng qua d6 phong ngira toi pham chung, can cach ly bi céo ra khoi
x& hoi mot thoi gian dé bi cao c6 thoi gian cai nghién ma tdy, cling nhu rén
luyén, tu dudng ban than tro thanh cong dan co ich cho x& hoi.

[4] Vé tinh tiét tang ning: Ngay 13/7/2017, bi Toa &n nhan dan thi xa L
xir phat 03 nam ti vé toi “Tang trit, mua ban trai phép chat ma tiy” tai Ban an
s6 45/2017/HSST. Bi c4o chua dugc x06a an tich nén lan pham toi nay cua bi céo
thudc trudng hop tai pham, day 1a tinh tiét ting ning trach nhiém hinh su duoc
quy dinh tai diém h khoan 1 Diéu 52 Bo luat Hinh su.

[5] Vé tinh tiét giam nhe: Sau khi thuc hién hanh vi pham t6i ciing nhu
tai phién toa, bi cdo da thanh khan khai bao vé hanh vi pham toi cia minh. Day
|4 tinh tiét giam nhe trach nhiém hinh sy duoc quy dinh tai diém s khoan 1 Biéu
51 B0 luat Hinh su.

[6] D4i v6i hanh vi tang trir khau sing KIMBER M1911, sé hiéu stng
YB19-3928, ¢& 9mm ban véi loai dan c& (9x22)mm, qua két luan giam dinh thé
hién day la cong cy hd tro. Qua trinh diéu tra da xac dinh D3 Ngoc H khong c6
tién 4n vé toi “Ché tao, tang trir, van chuyén, st dung, mua ban trai phép hoic
chiém doat sung san, vii khi thé so, vii khi thé thao hoic cong cu hd tro™ ciing
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nhu chwa bi Xt phat hanh chinh vé mot trong cac hanh vi quy dinh tai Diéu 306
Bo luat Hinh su nén chua du yéu té cdu thanh toi pham. Vi vay, viéc khdng xem
Xét trach nhiém hinh sy d6i véi hanh vi tang trir cong cu hd trg cua bi cao 1a c6
can cu.

[7] Béi v6i Binh Nguyén T, Huynh Hitu T va DS Thi T, qua trinh diéu
tra xac dinh nhitng ngudi ndy khéng gilp sie ciing nhu khong biét viéc H mua
ma tay, cat gidu ma tly & dau, nén khéng xem xét xir Iy trach nhiém cua ho 12
phu hop. Déi véi dbi twong tén H, hién khong xac minh dugc nhan than lai lich
nén khong xt ly trong vu an nay la phu hop.

[8] V& vat chitng vu 4n:

- Béi voi 1,4653gam methamphetamine va 6,3781gam ketamine la vat
thudc loai Nha nudc cam tang trir, cam luu hanh nén can tuyén tich thu tiéu huy;

- Bdi véi ctng 04 gbi nylon da cat ldy mau (Trong d6 01 gobi c6 kich
thuéc 08cmx04cm; 01 gdi nylon ¢ kich thudc 06x05¢cm; 01 gbi nylon cé kich
thuéc 04x4cm; 01 goi nylon cé kich thudc 05x5cm) dugc niém phong trong
phong bi; 10 bich nylon réng cd khda kéo, kich thuéc mdi goi la (6x8)cm; 02
cay kéo kim loai (01 cay dai 15cm, 01 cay dai khoang 17cm; 01 hop quet ga
bang nhua mau xanh; 01 né bang thiy tinh dai 14cm, c¢6 01 dau hinh cau; 01 bo
dung cu sir dung ma tly bang thay tinh (gém 01 binh thiy tinh c6 kich thudc
cao 10cm, duong kinh phan giira binh 05cm; 01 éng thay tinh dai 17cm, mot
dau cong dai 5cm va 01 6ng hut bang nhua dai 20cm), day 1a vat khéng co gia
tri st dung nén can tich thu tiéu hay.

[9] VVé &n phi: Bi co phai chiu an phi hinh su so tham theo quy dinh.
Vi cac lé trén,
QUYET PINH:
1. Tuyén bé: Bi cao DS Ngoc H pham toi “Tang trir trai phép chat ma
tay”.
Ap dung diém i khoan 1 bicu 249, diem s khoan 1 Bicu 51, diém h
khoan 1 biéu 52 B¢ luat Hinh su.

Xir phat: Bi cdo Pd Ngoc H 03 (ba) nim tu, thoi han tu dugc tinh tu
ngay 21/05/2020.

2. Xir ly vét ching: Ap dung: Khoan 1 biéu 46, Biéu 47 B¢ luat Hinh
su; Bieu 106 B6 luat To6 tung hinh su.

Tuyén tich thu tiéu huy 1,4653gam methamphetamine va 6,3781gam
ketamine; 04 goi nylon da cat ldy miu (trong d6, 01 gbi cé kich thuéc
08cmx04cm; 01 gbi nylon c6 kich thudc 06x05¢m; 01 goi nylon ¢6 kich thudc
04x4cm; 01 Go6i nylon ¢ kich thudc 05x5cm) (T4t ca dugc niém phong trong
phong bi s6 529 cua Phong Ky thuat Hinh sy Cong an tin Binh Thuén cé chit ky
ciia Giam dinh vién Dinh Trung Hiéu); 10 bich nylon rdng c6 khéa kéo, kich
thuéc mdi goi 1a (6x8)cm di qua st dung; 02 cay kéo kim loai (01 ciy dai
15cm, 01 cay dai khoang 17cm) déu da qua sir dung; 01 hop quet ga bang nhua
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mau xanh; 01 no bang thuy tinh dai 14cm, ¢6 01 dau hinh cau; 01 bo dung cu st
dung ma tuy bang thuy tinh (gom 01 binh thuy tinh c6 kich thuéc cao 10cm,
duong kinh phan gitta binh 05cm; 01 6ng thuy tinh dai 17cm, mét dau cong dai
5cm va 01 6ng hat bang nhya dai 20cm).

Tat ca Vat chiing hién dang duoc Chi cuc Thi hanh &n dan su huyén H
quan ly theo Bién ban giao nhan vat chung ngay 09/9/2020 giita co quan Canh
sat dieu tra Cong an huyén H véi Chi cuc Thi hanh an dan sy huyén H.

~3.Veé an phi: Can ct khoan 2 icu 136 B9 luat T6 tung hinh su; Nghi
quyet s6 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban thuong vu Quoc
hoi quy dinh vé muc thu, mién, giam, thu, nop, quan ly va st dung an phi va Ié
phi Toa an.

Bi c40 D3 Ngoc H phai chiu 200.000 dong &n phi hinh su so tham.

4. Vé quyeén khang cao: An xu cong khai, bdo cho bi céo biét quyen
khang cao ban an trong thoi han 15 ngay ké tir ngay tuyén an.

* Noi nhan: TM. HOI PONG XET XU

- VKSND tinh B; X 2 Chi AN o
_VKSND huyén H: Tham phan — Chi tea phién toa
- CA huyén H;

- CQTHAHS Céngan tinh B;

- NTG CA huyén H;
- Nhitng nguoi tham gia to tung;
- Chi cuc THADS H;

- UBND dia phuong bi céo cu tri; Nguyén Thanh Phuong
- Luu ho so.



THANH VIEN HOI PONG XET XU THAM PHAN - CHU TOA PHIEN TOA



