TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHIi MINH Poc 1ap — Tw do — Hanh phiic
Ban 4n s6: 209/2019/KDTM-PT

Ngay: 20/3/2019 ‘
V/v: “Tranh chap hop dong thi
cong”

, ‘ NI:IAN DANH i
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phan Hpi dong xét xir phiic tham gom cé:

Thim phdn — Chii toa phién toa: Ong Lé Cong Toai.

Cdc Tham phan: 1. Ba Nguyén Thi Phong.

2. Ba Nguyén Thu Chinh.

Thu ky phién toa: Ba L& Thi Ngoc Yén - Thu ky Toa 4n Tda 4n nhan dan
Thanh pho H6 Chi Minh.

Dgi di¢n Vign kiém sit nhan din Thinh phé Ho Chi Minh: Ong Ton
Manh Hung - Kiém sat vién tham gia phién toa.

Trong ngay 20/3/2019, tai try s& Toa 4n nhan dan Thanh phé H6 Chi Minh
xet xur phuc tham cong khai vy an thu 1y s6 62/2018/TLPT-KDTM ngay 10 thang 8
nam 2018 v€ “Tranh chap hop dong thi cong”.

Do Ban 4n dan sy so thim s 146/2018/KDTM-ST ngay 26 thang 6 ndm 2018
cia Toa an nhan dan Quén 1, Thanh phé H6 Chi Minh bi Tong Coéng ty C6 phan
bén bu G khang cao.

Theo Quyét dinh dua vu an ra xét xir phtic thim sd 607/2019/QD-PT ngay
22 thang 02 nam 2019, gitra cac duong su:

1. Nguyén don: Cong ty Co phan Bé tong I.

bia chi: Lo F, duong s6 1, Khu cong nghi¢p N, tinh 160 M, xa N, huyén B, tinh
Long An.

Pai dién theo uy quyén: C)ng Luong Khai A, sinh nam 1975; CMND s
023541972, do Cong an TP.HCM cap ngay 07/7/2015.

Dia chi: 35 duwong s6 18, Phuong 8, quin G, Thanh phd Ho Chi Minh. (Theo
van ban uy quyén so 01/UQ/BT IBS/2017 ngay 20/3/2017)

2. Bi don: Tong Cong ty Co phian Pén bu G.

Dia chi: 271/7B dudng A, Phudng Q, Quan P, Thanh phé H6 Chi Minh.

Pai dién theo uy quyén: Ba Nguyen Thi Ngoc Y, sinh nim 1987; CMND sd
321269022, do Cong an tinh Bén Tre cap ngay 15/4/2009.



bia chi: 271/7B duong A, Phuong R, Quan P, Thanh pho H6 Chi Minh. (Theo
Vian ban uy quyén so 112-2018/UQ/UQ-CTHDQT ngay 10/12/2018)

(Céc duong su c6 mat tai phién toa)
NOQI DUNG VU AN:

Theo ban 4n so tham:
* Dai dién Nguyén don trinh bay:

Cong ty Co phan Bé tong I va Tong Cong ty Co phan Pén bu G c6 ky Hop
dong thi cong sd 10-2013/HDTC/TCT-IBS ngay 04 thang 02 nam 2013, theo hop
ddng thi Nguyén don thi cong géi thau “Cung cap, thi cong co dai tra”, dia diém thi
cong tai Co sé thuong truc A70 va A71 Thudc Tong cuc an ninh; DPia chi: 258
Puong N, Phuong C, Quin O, Thanh phé H6 Chi Minh. Hai bén di thuc hién hop
ddng trén v6i ndi dung co ban nhu sau: Tong gia tri hop dong: 6.449.810.400 dong;
Tdng gia tri thyc hi¢n thuc té: 4.375.732.350 dong; Gia tr1 da thanh toan:
3.913.271.045 dong; SO tién con ng: 462.461.305 dong. SO tien nay da duoc hai
bén 1ap Bang quyét toan va Bién ban dbi chiéu cong ng vao ngay 24 thang 5 nam
2016 c6 xac nhén cua hai bén. Nguyén don da nhiéu 1an théng bao va yéu cau Bi
don tra s6 cong no trén nhung Bi don khong thuc hién. Nay, Nguyén don yéu cau
Bi don thanh toan ngay khi an c6 hi¢u luc phap luat so tién con no 1a 462.461.305
(Bon tram sau muoi hai tricu, bbn trim sau muoi mot nghin, ba tram linh nam
dong) va tién 1ai tam tinh tr ngay 10 thang 10 nam 2014 dén ngay 22 thang 3 nim
2017 voi lai suat thoa thuan trong hop dong 1a 0 ,05%/ngay la 204.000.000 dong,
tong cong 1a 666.461.305 (Sau trdm sau muoi sau triéu, bdn tram sau muoi mot
nghin, ba trim linh ndm) dong.

* Pai dign Bi don ving mdt tai phién toa so tham. Tai Bén khai, tai Bién
bdn hoa gidi Bi don trinh bay:

Téng Cong ty C6 phan Pén bu G va Cong ty C6 phan Bé tong I ¢6 ky Hop
dong thi cong sd 10-2013/HDTC/TCT-IBS ngay 04 thang 02 nam 2013, theo hop
ddng thi Téng Cong ty Cb phan Bé tong I thi cong goi thau “Cung cap, thi cong co
dai tra”, dia diém thi cong tai Co s& thuong truc A70 va A71 Thude Tong cuc an
ninh; Dla chi: 258 Buong N, Phuong C, Quén O, TP.HCM. Can ctr vao Bién ban
dbi chiéu cong no giita Tong Cong ty CO phan Pén bu G va Cong ty C6 phan Bé
tong I ngdy 24/5/2016 di dwoc 2 bén ky xac nhan nhu sau: Gid tri Hop dong:
6.449.810.400 dong; Gia tri quyét toan: 4.375.732.350 dong; Gia tri di thanh toan:
3.913.271.045 ddng; Gia tri con lai phai thanh toan: 462.461.305 dong. Tuy nhién,
dén thoi diém nay Coéng ty Co phan Bé tong I van chua hoan chinh hd so thanh
quyét toan theo quy dinh tai diém c, khoan 24.1 diéu 24 va tai diéu 26 cua Hop
ddng thi cong sb: 10-2013/HDTC/TCT/IBS nén Tong Cong ty C6 phan Dén bu G
chua thuc hién nghia vu thanh toan va ciing nhu khong c6 co sé tinh 1ai suét cham
thanh toan theo dé nghi ctia Cong ty C6 phan Bé tong I tai Vin ban sd: 03/TB-BT
IBS-2015 néu trén; Trén co s¢ do, ngay 24 thang 08 nam 2016 Téng Cong ty CO
phan Pén bu G da phat hanh Van ban s6: 187-2016/CTHDQT-DA guri Cong ty Cb
phan Bé tong I vé viéc hoan tit hd so thanh quyet toan hang muc “Cung cap, thi
cong coc dai tra” ctia nha thau IBS. Tuy nhién, dén thoi diém hién tai van khong



nhan duoc su phdi hop ciing nhu phan hoi. Tong Cong ty Cb phan Pén bu G xéac
nhan dén nay con no Cong ty Co phan Bé tong I sb tlen thi cong 1a 462.461.305
(Bdn tram sau muoi hai triéu, bén trim sau muoi mdt nghin, ba trim linh nim)
ddng. Tong Cong ty Co phan Pén bu G dé nghi Cong ty C6 phan Bé tong I hoan tat
hd so theo quy dinh tai diém c, khoan 24.1 diéu 24 va tai diéu 26 cua Hop dong thi
cong sb: 10-2013/HDTC/TCT/IBS dé Tong Cong ty thanh toan sb tién trén cho
Cong ty C6 phan Bé tong 1.

Ban 4n dan sy so thim s6 146/2018/KDTM-ST ngay 26 thang 6 nam 2018
cua Toa an nhan dan Quan 1, da tuyén xur nhu sau:

V¢ hinh thtrc: Xir vang mit Bi don -Téng Cong ty C6 phan Dén bu G.
Vé noi dung:
1. Chap nhan yéu cau khai kién ciia Nguyén don:

. Tong Cong ty Cb phan Pén bu G c6 trach nhiém thanh toan cho Cong ty Cb
phan Bé tong I s6 tién 1a 618.426.380 (Sau tram muoi tdm tri¢u, bon trdm hai muoi
séu ngan, ba tram tam muo1) dong ngay sau khi ban an c¢6 hi¢u lyc phap luat.

Ké tir ngdy Cong ty C6 phan Bé tong I c6 don yéu cau thi hanh 4n, néu Toéng
Cong ty C6 phan Pén bu G chua thi hanh 50 tién trén thi Tong Cong ty C6 phan
Pén bu G con phai chiu tién 1ai theo mirc 1ai suat ng qua han trung binh trén thi
truong tai thoi diém thanh toan tuong tGng véi so tién va thoi gian cham tra.

Truong hop ban an duoc thi hanh theo quy dinh tai Diéu 2 Luat Thi hanh an
dan sy thi nguoi dugc thi hanh 4n dan sy, nguoi phai thi hanh 4n dan sy ¢6 quyén
thoa thuén thi hanh 4n, quyén yéu cdu thi hanh an, tu nguyén thi hanh an hoic bi
cudng ché thi hanh an theo quy dinh tai cac diéu 6, 7 va 9 cta Luét Thi hanh 4n dan
su; thoi hi¢u thi hanh 4n duogc thuc hién theo quy dinh tai Piéu 30 cua Luat Thi
hanh an dan su.

Céc bén thi hanh tai Co quan Thi hanh 4n dan su c6 thim quyén.

2. An phi dan su so thim Tong Céng ty C6 phan Dén bu G phai chiu 1a
28.737.055 (Hai muoi tam tri¢u, bay tram ba muoi bay ngan, khong tram nam
muoi lam) dong Hoan lai cho Cong ty Cb phan Bé tong I tién tam Gng an phi 1a
13.989.226 ddng (Muoi ba triéu, chin trim tim muoi chin ngan, hai trim hai muoi
sau dong) theo Bién lai thu tién tam tUng 4an phi, 1& phi Toa an so:
AA/2014/0004114, ngay 23 thang 6 ndm 2016 cua Chi cuc Thi hanh an dan sy
Quéan O.

3. Cong ty Cb phan Bé téng I dugce quyén khang cao ban an trong thoi han
15 ké tir ngdy nhan duoc ban 4n; Tong Cong ty Cb phan Pén bu G dugc quyén
khang céo ban 4n trong thoi han 15 ngay ké tir ngdy nhan duoc ban 4n hoic tir ngay
ban 4n dugc niém yét.

Ngoai ra, ban an so tham con tuyén quyén khang céo cta cac duong su.

Ngay 30/7/2018, vTéng Cong ty Co phan Pén bu G ndp don khang co toan
bo Ban an dan sy so tham so 146/2918[KDTM-ST ngay 26 thang 6 nam 2018 cua
Toa an nhan dan Quan O, Thanh pho H6 Chi Minh.



Tai phién toa phiic thim:

- Pai dién Nguyén don giit nguyén yéu cau khoi kién va dé nghi Hoi dong xét
xur bac khang cdo cua Bi don, gitr nguyén ban an so tham.

- Pai dién Bi don giir nguyén yéu cau khang cao va dé nghi Hoi dong xét xur
stra ban an so tham khong dong y thanh toan gia tri bao hanh (3%) 131.271.970
ddng va tién 1ai cham thanh toan, do 15i cia Nguyén don khéng ban giao di hd so
theo hop dong ma hai bén ky két.

- Pai dién Vién Kiém sat nhan dan Thanh phd H6 Chi Minh- Ong Tén Manh
Hung- phét biéu c6 ndi dung chinh nhu sau: Nhan thdy Tham phan va Hoi dong xét
XU phuc thAm d3 tuan tho dang thu tuc tb tung, cac duong su thyc hién déy du
quyén va nghia vu t6 tung. Dé nghi Hoi dong xét xir khong chdp nhan yéu cau
khang cdo cta Bj don, giit nguyén ban an so tham.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai li€u co6 trong ho so vu an dugc tham tra tai phién
toa va can ctr vao két qua tranh luan tai phién toa. Ho1 dong xét xir nhan dinh:

[1] Tai phién toa phuc tham cac duong su thtra nhan ndi dung ban an so
tham do Hoi dong xét xtr tom tat 1a ding nhu ban 4n so tham va khong c6 duong sur
nao cung cap thém ching cir méi. Xét Toa an nhan dan Quéan O, TP.HCM thu ly
giai quyét tranh chép vé “hop déng thi cong”, gitra Cong ty Co phéan Bé tong I
(Nguyén don) voi Téng Cong ty Co phan Dén bu G (Bi don) 1 dung trinh t, tha
tuc tham quyén. Sau khi xét xir so tham, Bi don ndp don khang céo trong thoi han
luat dinh nén don khang cao hop 1¢.

[2] Xét don khang cdo ctia Bi don cho rang Nguyén don chua hoan chinh hd
so thanh quyét toan theo quy dinh tai diém c, khoan 24.1 diéu 24 va tai diéu 26 cua
Hop dong thi cong s6: 10-2013/HDTC/TCT/IBS nén Bi don chua thuc hién nghia
vu thanh toan va cling nhu khong c6 co s¢ tinh lai suat cham thanh toan theo d¢
nghi cua Nguyén don. Hoi ddng xét xir phuc tham nhéan thay Ngay 24/5/2016 dai
dién c6 tham quyén cta hai bén da lap bién ban d6i chiéu cong no hai bén thong
nhit, Bi don con no Nguyén don sb tién 462.461.305 dong. Nguyén don yéu cau Bi
don thanh toan s6 tién nay, Bi don khong df)ng y thanh toan voi ly do Nguyén don
chua hoan tat céc tai liéu co lién ‘quan cua hd so theo quy dinh tai diém c, khoan
24.1 biéu 24 Hop dong. Nhan thay, tai thoi diém Nguyén don khoi kién da khong
thuc hién duoc day dt hd so cho Bi don theo diéu khoan hop dong ma cac bén da
ky két. Tai phién toa phuc tham, ngay 14/3/2019, theo yéu cau cua Nguyén don,
HDXX da ngung phién toa dé Nguyén don bd sung hd so cho Bi don, nhung
Nguyén don van khéng bd sung duoc cac tai lidu theo hop dong, cu thé cac tai lidu
sau:

1/. Phiéu yéu cau nghiém thu xac nhan két thic va hoan thanh nghia vu bao
hanh cua Cong ty CP B¢ tong IBS.

2/ Phiéu yéu cau nghiém thu x4c nhan két thuc thoi gian bao hanh cua Cong
ty CP Bé tong IBS.



3/. Bién ban két thuc thdi gian bao hanh cong trinh giita Cong ty va Cong ty
CP Bé tong IBS.

Ngoai ra Bién ban thanh Iy Hop dong sé BBTL/10-2013/HDTC/TCT-IBS vé
viéc thanh 1y Hop dong thi cong néu trén va Glay dé nghi thanh toan cta Cong ty
CP Bé tong IBS; ca hai gidy nay Nguyén don c6 bd sung trong g1a1 doan phuc tham
nhung khong dam bao ndi dung theo hop ddng cac bén da ky két. Tai phién toa
phuc thim hom nay, dai dién Nguyén don ciing khéng cung cap duoc day du hd so
cho Bi don. Nhu vay, trong qua trinh hoan tit hd so theo hop dong, Nguyén don di
khéng thuc hién dugce diy di nghia vu hoan tit hd so cho Bi don. Ban an so thAm
xac dinh 16i hoan toan thudc Bi don, tir d6 budc Bi don thanh toan cho Nguyén don
toan bo tién ng con lai 462.461.305 dong va tién 1ai do chm thanh toan la chua
chinh xéc, chua xét dén 13i ciia cac bén. Vi vay, cap phuc tham chap nhan yéu cau
khang cdo cua Bi don, stra mot phan ban an so tham; Khong chip nhan yéu cau cta
Nguyén don d6i vé6i sd tién thanh toan gia tri bao hanh (3%) 131.271.970 dong va
tién 13i cham thanh toan do 18i cua Nguyén don khéng ban giao du hd so theo hop
ddng dan dén Bj don cham thanh toan. Do sira ban 4n S0 tham nén nguoi khang cdo
khong phai chiu 4n phi phiic thim, duoc hoan tra lai tién tam tng 4n phi phac thim
va Hoi déng xét xtr tinh lai 4n phi so thAm cho cac dwong su theo quy dinh.

Vi cac 1€ trén,
QUYET PINH:

- Can cir Khodn 2, Diéu 308; Diéu 309; Khoan 2, Diéu 148; Diéu 313 B} lujt
T6 tung dan su; Khoan 2, Diéu 29 Nghi quyét s6 326/2016/UBTVQHI14 ngay
30/12/2016 cia Uy ban Thuong vu Qudc hdi qui dinh ve an phi, 1€ phi Toa an.

- Chép nhén yéu cau khang cao cua Toéng Cong ty C6 phan Pén bu G; Stra
mét phan Ban an dén sy so thdm s6 146/2018/ KDTM-ST ngay 26 thang 6 nam
2018 cua Toa an nhan dan Quan O,Thanh phé H6 Chi Minh.

Cu thé tuyén:

1. Chap nhan mot phan yéu cau khai kién cua Nguyén don:
Buoc ’T(Aqn‘lg Cong ty C6 phan Pén bu G phai thanh toan cho Cong ty C6 phan
Bé tong I s0 tién la 331.289.335 (Ba tram ba mwoi mot triéu hai tram tdm muoi
chin nghin ba tram ba muwoi lam) dong, ngay sau khi ban an c6 hi¢u luc phap luat.

Ké tir ngay Cong ty C6 phan Bé tong I €6 don yéu cau thi hanh 4an, néu Téng
Cong ty C6 phan Pén bu G chua thi hanh 56 t1en trén thi Téng Cong ty C6 phan
Pén bu G con phai chiu tién 14i theo muc 13 suat ng qua han trung binh trén thi
truong tai thoi diém thanh toan tuong tGmg véi s tién va thoi gian cham tra.

2. Khong chap nhén yéu ciu cua Cong ty Co Hhén B¢ tong I doi Tong Cong ty
C6 phan Bén bu G thanh toan (cac khoan) v6i tong so tién la 287.137.045 (Hai
tram tam muoi bay triéu mot tram ba muwoi bay nghin khong tram bon muoi lam)
dong.

Céc duong su thi hanh tai Co quan Thi hanh an dan su c6 tham quyén.

3. An phi dan su so tham:



- Tong Cong ty CO phan Pén bu G phai chiu 12 16.564.466 (Muwoi sdu triéu
nam tram sau mwoi bon nghin bon tram sau muwoi sau) dong, ndp tai co quan Thi
hanh an dan sy c¢6 tham quyén.

- Céng ty C6 phan Bé tong I phai chiu 1 14.356.852 (Muweoi bon triéu ba tram
nam muoi sdu nghin tdm tram nam muoi hai) d6ng, nhung duoc khau trir vao sb
tién tam Gng 4n phi so thim 13.989.226 (Muoi ba triéu, chin tram tdm muoi chin
nghin, hai tram hai muwoi sdu) ddng da ndp theo Bién lai thu tién tam tng 4n phi, 1¢
phi Toa 4n sb: AA/2014/0004114, ngay 23 thang 6 ndm 2016 caa Chi cuc Thi hanh
an dan sy Quan O, TP.HCM. Nhu vdy, Cong ty C6 phan Bé tong I dugc nhan lai
367.626 (Ba tram sdu miroi bay nghin sdu trim hai muwoi sdu) dong.

4. An phi phuc thim:

Céc duong su khong phai chiu an phi phtic tham. Hoan tra lai tién tam tng an
phi phtc tham 2.000.000 (Hai triéu) dong cho Tong Cong ty C6 phan Pén bu G
theo Bién lai thu s AA/2017/0023351 ngay 31/7/2018 cua Chi cuc Thi hanh an
dan sy Quan O, TP.HCM.

- Ban 4n phuc tham c6 hiéu luc phéap luat ké tir ngay tuyén an.

Truong hop ban an, quyét dinh duoc thi hanh theo quy dinh tai Piéu 2 Luat
Thi hanh &n Dén su thi nguo1 dugce thi hanh an dan sy, nguoi phai thi hanh an dan
su c6 quyén thoa thuan thi hanh an, yéu cau thi hanh 4n, tw nguyén thi hanh an hoic
bi cudng ché thi hanh an theo quy dinh tai cac Piéu 6, 7, 9 Luat Thi hanh 4n Dan
su; thot hi€u thi hanh an dugc thuc hién theo quy dinh tai Diéu 30 Luat Thi hanh an
Dan su.

TM. HQI PONG XET XU PHUC THAM
Noi nhin: THAM PHAN - CHU TQA PHIEN TOA
- TAND Téi cao;
- TAND Cép cao tai TP.HCM;
- VKSND Cép cao tai TP.HCM;
- VKSND TP.HCM;
- TAND Quan I;
- Chi cuc THADS Quaén 1;
- Cac duong su;
- Luu. Lé Cong Toai



HOI PONG XET XU PHUC THAM

Cac Tham phan Tham phén — Chi toa phién toa

Nguyén Thi Phong Nguyén Thu Chinh Lé Cong Toai






