TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH Poc 1ap - Tu do - Hanh phic

Ban an s6: 315/2023/HS-PT
Ngay: 15 - 9 - 2023

, ~ NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH
- Thanh phan Héi dong xét xi phdc tham gém co:
Thdm phdn - Chii toa phién toa:  Ong Tran Minh Chau
Cdc Tham phan: 1. Ba Tran Thi Thuong
2. Ong Nguyén Vin Hau

- Thu ky phién toa: Ong Ly Lé Trong Nghia - Thu ky Toa 4n nhan dan Thanh
pho H6 Chi Minh.

- Pai dién Vign kiém st nhén dén Thanh phoé Ho Chi Minh tham gia phién
tda: Ong Tran Hai Nam - Kiém sat vién.

Ngay 15 thang 9 nam 2023, tai tru s¢ Toa 4n nhan dan Thanh phd H6 Chi Minh,
xét xir phuc tham cong khai vu an hinh sy thu 1y s6 288/2023/TLPT-HS ngay
21/8/2023 do c6 khang céo ciia C4c bi cao HO Thi Q, Nguyén Van T dbi voi Ban an
hinh su so tham s 111/2023/HS-ST ngay 06/7/2023 cua Toa an nhan dan Quan 12,
Thanh phé H6 Chi Minh.

- Cac bi cdo ¢6 khang cao:

1. H6 Thi Q, sinh nam 1980, tai Thanh phd H; noi dang ky thudng tra: t6 C,
khu phé A, phuong T, Quéan L, Thanh phé H; noi cu tra: Nha khong sd, t6 H, khu
phé A, phuong T, Quan L, Thanh phé H; nghé nghi¢p: No6i trg; trinh do hoc van:
12/12; dan toc: Kinh; gidi tinh: Nir; tdn gido: Khdng; qudc tich: Viét Nam; con 6ng
Hb Dién C(da chét) va ba Lé Thi T2; c6 chong va 02 con, 16n sinh nam 2001, nho
sinh nam 2007; tién 4n, tién su: khong;

Nhan than: Ngay 19/4/2919 bi Cong an Phub’ng Tan Hung Thuén,‘ Quan 12 xu
phat hanh chinh vé hanh vi t0 chirc dénh bac véi so ti€n 7.500.000 dong (da thuc
hién ndp tién phat thang 5/2019);

Bi tam gitt tir ngay 02/11/2022 dén ngay 10/11/2022 dugc tai ngoai; c6 mat.

2. Nguyén Vin T, sinh nam: 1981 tai tinh T;noi dang ky thudng tri: Thon C,
xa N, huyén N, tinh T; noi cu tra: nha khong s, to A, khu phd A, phuong T, Quan
L, Thanh phé H; nghé nghiép: kinh doanh; trinh d hoc van: 3/12; dan toc: Kinh,
gidi tinh: nam; ton gido: khong; qudc tich: Viét nam; con 6ng Nguyén Vin P (da
chét) va ba Pham Thi N; ¢6 vg da ly hon va c6 01 con sinh ndm 2009; tién &n, tién
su: Khoéng;



Nhén than: Ngay 13/5/2010 bi Cong an x& Xuan Thoi Dong, huyén Hoc Mon
xu phat hanh chinh v€ hanh vi danh bac trai phép voi s6 tién 1.000.000 dong (dé thuc
hién nop tién phat thang 5/2010).

Bi tam gir tir ngay 02/11/2022 dén ngay 10/11/2022 dugc tai ngoai; co mit.

Céc bi cao V6 Thanh T1, Ong Minh H, L& Thanh D khéng khang cao nén Toa
an khong tri¢u tap.

NOI DUNG VU AN:

Theo cac tai li¢u c6 trong ho so vu an va dién bién tai phién toa, ndi dung vy an
duoc tom tat nhu sau:

Vao luc 15 gio 40 phut ngay 01/11/2022, D061 canh sat hinh sy Cong an quan
12, Thanh phé HO Chi Minh bat qua tang H6 Thi Q dang t6 chtic cho Nguyén Vin
T, V6 Thanh T1, Ong Minh H va Lé Thanh D danh bac thang thua bang tién dudi
hinh thirc d4nh bai cao t6 dé thu tién xau tai quan ca phé “P” do Ho Thi Q lam chu.

H6 Thi Q khai: Vo khoang 14 gio 30 phut ngay 01/11/2022, khi dang ban ca
phé tai quan D thi Nguyen Van T, VO Thanh T1, Ong Minh H va Lé Thanh D la cac
|4i xe taxi va grab dén udng ca phé. Sau do, Nguyen Van T, VO Thanh T1, Ong Minh
H, Lé Thanh D ri nhau danh bac thang thua bang tién dudi hinh thirc dnh bai cao
t6, r6i kéu HO Thi Q cung cép bo bai tay 52 14, H6 Thi Q dong y. Thoa thuan khi
nhirng ngudi tham gia danh bac c6 nhu cau d6i bai méi thi dua tién xau 50.000 dong
cho Ho Thi Q dé Ho Thi Q cung cip bai thi tat ca dong . Trong lac danh bac thi Ho
Thi Q da thu tién x4u cua Nguyén Vian T, V3 Thanh T1, Ong Minh H va L& Thanh
D 200.000 dong, cu thé mdi ngudi 50.000 dong;

Quy udc cach thirc danh bai t6 thing thua bang tién va dua tién xau nhu sau:
Nguyén Van T, V& Thanh T1, Ong Minh H va Lé Thanh D sir dung bo bai tay 52 1a
do Hb Thi Q cung cép v6i s6 tién xau 1a 50.000 d6ng/01 bo tay dé tham gia danh bai
t6 thing thua bang tién. Theo quy udce moi nguoi bo ra s tién 50.000 dong dé tham
gia, nguoi nao chia bai trude thi t6 trude voi s tién tir 50.000 dong dén 200.000 dong,
ai c6 diém thi theo t6 néu nguoi choi khong co diém thi bo bai. Nguoi choi ¢6 50 dlem
16n nhat thi thing cuoc voi tong sb tién tham gia ca cuge cing voi sb tién tham gia td
(néu co). Cach tinh diém nhu sau: tinh diém tir 1 diém (14 at) dén 9 diém, 16n hon 9
diém 12 ba 14 tring nhau theo thir tu giam dan 14 3 14 4t (cao diém nhat), 3 14 gia (cao
diém nhi), 3 14 ¢am, 3 14 bdi giam dan dén ba 14 2 (nho diém nhat).

Khi cac dbi tuong dnag tham gia danh bac thi bi bat qua tang, thu gilr trén chiéu
bac 16.400.000 dong, trong d6 sd tién xau ctia H6 Thi Q 1a 200.000 dong;

Nguyén Vian T khai: Bi cao mang theo s tién 1.700.000 dong de danh bac va
thang 500.000 dong, dua tién xau cho H6 Thi Q 50.000 dong. Khi tiép tuc dit cuoc
van tiép theo sd tién 50.000 dong/ngu’ol chua c6 két qua thi bi bat qua tang, tam giir
ctia Nguyén Van T 2.150.000 dong;

V6 Thanh T1 khai: Bj c4o mang theo 0 tién 1a 3.000.000 dong va thang dugc
s tién 1a 700.000 dong, dua tlen xau cho HO Thi Q s tién 1a 50.000 dong. Khi tiép
tuc ddt cuge van tiép theo sb tién 50.000 dong/nguo’l chua c6 két qua thi bi bat qua
tang, tam giit ciia V8 Thanh T1 3.650.000 dong;
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Ong Minh H khai: Bi cao mang theo s tién 1a 11.000.000 déqg va thua sé tién
la 1.500.000 dong, dua ti€n xau cho H6 Thi Q s6 tién la 50.000 dong. Khi ti€p tuc
dat cuoc van ti€p theo so tién 50.000 dong/ngudi chua co két qua thi bi bat qua tang,
tam gitr cia Ong Minh H 9.450.000 dong;

Leé Thanh D khai: Bi cdo mang theo ‘S(A,) tién la 700.000 dong str dung hét’dé danh
bac va thang dugc s6 tién la 300.000 dong, dua tién xau cho H6 Thi Q so tién la
50.000 dong. Khi tiép tuc dat cugc van ti€p theo so tién 50.000 dong/nguoi chua co
két qua thi bi bat qua tang, tam giir cia L& Thanh D 950.000 dong.

Tai Ban 4n hinh sy so tham s6 111/2023/HS-ST ngay 06/7/2023 ciia Toa 4n
nhan dan Quéan 12, Thanh pho H6 Chi Minh da quyét dinh:

Tuyén bd bi cdo HO Thi Q, Nguyén Van T, V6 Thanh T1, Ong Minh H, Lé
Thanh D pham t6i “DPanh bac”;

1. Can cir khoan 1 Diéu 321, diém i, s khoan 1, khoan 2 Bicu 51, Dicu 38 B
luat hinh sy nam 2015, stra 361 b6 sung nam 2017;

~ Xu phat bj c4o H6 Thi Q 06 (séu) thang tii. Thoi han td tinh tir ngdy bét bi céo
chap hanh an, trir thoi gian da bi tam gitr, tam giam trude dé tir 02/11/2022 dén
10/11/2022;

2. Can cu khoan 1 Diéu73217, diém i, s khoan 1, khoan 2 Piéu 51, Piéu 38 Bo
luat hinh sy ndm 2015, stra d61 bé sung nam 2017;

Xt phat bi cao Nguyén Vin T 06 (sdu) thang ti. Thoi han ti tinh tir ngdy bat bi
cao chap hanh én, trir thoi gian da bi tam gitt, tam giam trude do tir 02/11/2022 dén
10/11/2022;

3. Can cir khoan 1 Dicu 321, diém i, s khoan 1, khoan 2 Dicu 51, Diéu 65 Bo
luat hinh sy nam 2015, sura d6i b6 sung nam 2017;

Xu phat bi cdo VO Thanh T1 06 (sau) thang tu nhung cho hudng én treo, thoi
gian thir thach 01 (mdgt) ndm tinh tir ngay tuyén an so tham 06/7/2023;

Giao bi cao VO Thanh T1 cho Uy ban nhan dan phuong Tan Hung Thuan, Quén
12, Thanh phé H6 Chi Minh gidm sat, gido duc trong thoi gian thur thach;

4. Can cir khoan 1 Diéu 321, diém i, s khoan 1, khoan 2 Biéu 51, Bicu 65 Bo
luat hinh sy nam 2015, stra d6i b6 sung nam 2017;

Xir phat bi cao Ong Minh H 06 (sau) thang ti nhung cho hudng an treo, thoi
gian thir thach 01 (mdgt) ndm tinh tir ngay tuyén an so tham 06/7/2023;

~ Giaobicao Ong Minh H cho Uy ban nhan dan Phuong 13, quan Go Vap, Thanh
pho H6 Chi Minh giam sat, gido duc trong thoi gian thir thach;

5. Can ctr khoan 1 Bicu 321, diém i, s khoan 1, khoan 2 Piéu 51, Dicu 65 B9
luat hinh sy nam 2015, stra @61 b6 sung nam 2017;

Xu phat bi cao Lé Thanh D 06 (sdu) thang tu nhung cho hudng éan treo, thoi
gian thir thach 01 (mdgt) ndm tinh tir ngay tuyén an so tham 06/7/2023;

Giao bi cdo Lé Thanh D cho Uy ban nhan dan phuong Pong Hung Thuan, Quan
12, Thanh phd H6 Chi Minh giam sat, gido duc trong thoi gian thir thach.
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Trong thoi gian thir thach, nguoi dugce hudng an treo ¢b ¥ vi pham nghia vu 02
1an tré 1én thi Toa an c6 thé quyét dinh budc ngudi duge hudng an treo phai chip hanh
hinh phat ti ctia ban 4n d3 cho hudng an treo; Trudng hop cac bi céo thay d6i noi lam
viéc hodc noi cu tra thi thue hién theo quy dinh cua phap luat vé thi hanh an hinh sy.

Ngoai ra, Toa an cép so thdm con tuyén vé xtr 1y vat chtng, an phi va quyén
khang céo theo luat dinh;

Sau khi xét xtr so' tham, ngay 13/7/2023 va ngay 17/7/2023, céc bi cdo Ho Thj
Q, Nguyén Van T déu c6 don khang cao xin giam nhe hinh phat va dugc hudng an
treo;

Tai phién toa phuc tham, céc bi cdo H6 Thi Q, Nguyén Vian T giit nguyén ndi
dung khang cao.

Pai dién Vién kiém sat nhan dan Thanh phd H6 Chi Minh phat biéu quan diém
veé viéc giai quy€t vu an nhu sau:

Ban 4n hinh sy so thAm da xét xir cAc bi cao o Hd Thi Q, Nguyén Vin T vé
t61 “Panh bac” theo khoan 1 Piéu 321 cia Bo luat Hinh su 14 ¢6 can clr. Cac bi céo
pham t6i 1an dau va thudc truong hop it nghiém trong, thanh khan khai bao, an nin
héi cai nén cap so tham ap dung cho céc bi cdo tinh tiét giam nhe quy dinh tai diém
i, s khoan 1 Piéu 51 B6 luat Hinh su; gia dinh céc bi cao c6 cong véi nude nén dugce
ap dung thém tinh tiét giam nhe trach nhi€ém hinh su quy dinh tai khoan 2 Diéu 51
B0 luat Hinh su; xét théy cac bi cdo c6 nhiéu tinh tiét giam nhe, da bi xtr phat vi
pham hanh chinh nhung d4 chap hanh xong va hién nay da dugc x0a, viéc cho cac bi
cao huong an treo cung khong trai voi Nghi quyét hudng dan vé an treo ciia Hoi dong
Tham phén Toa 4n nhan dén ti cao. Mit khac, s tién tham gia danh bac va thu loi
ctia cac bi cio HO Thi Q va bi cdo Nguyén Vin T khong 16n so véi cac bi khac trong
vu 4n nén dé nghi Hoi dong xét XUr can cir diém b khoan 1 Biéu 355; Diéu 357 cua
BO luat T6 tung hinh sy chap nhan nd1 dung khang céo cta céc bi céo.

Céc bi cdo khong tham gia tranh luan.

Lo1 néi sau cung: Céc bi cao da nhan thirc hanh vi cia minh 14 sai trai, xin Ho1
dong xét xir xem xét ndi dung khang cdo cua cac bi cdo, xin dugc hudng an treo.

NHAN PINH CUA TOA AN:

Trén co s& ndi dung vu an, can cur vao céc tai li¢u trong ho so vu an di duoc
tranh tung tai phién toa, Ho1 dong xét xur nhan dinh nhu sau:

[1] Vé hanh vi, quyét dinh t6 tung cia cic co quan tién hanh t6 tung Quan 12,
Thanh pho H6 Chi Minh; trong qué trinh di€u tra, truy to, xét Xur da thuc hién ding
v€ tham quyén, trinh ty, tha tuc quy dinh cua Bo luat To tung hinh suy.

[2] Pon khang céo cua cac b1 cao HO Th1 Q, Nguyén Van T trong thot han luat
dinh 1a hop 18 nén thudc tham quyén giai quyét ctia Toa an cap phiic tham.

[3] Tai phién tda, cac bi cdo H6 Thi Q, Nguyen Van T khai nhan toan bd hanh vi
pham t0i cia minh ding nhur néi dung ban an so tham, 101 khai cta cac bi cao phu hop

v6i cac tai liéu, ching cr ¢6 trong hd so vu 4n da cd du co s két luan: Cac bi cao HO
Thi Q, Nguyén Van T, V6 Thanh T1, Ong Minh H, Lé Thanh D dang thyc hién hanh



vi danh bac du6i hinh thirc danh bai cao t6 thing thua bang tién thi bi phat hién bat
qua tang voi tong so tién su dung dé danh bac 1a 16.400.000 dong.

Hanh vi ctia cac bi cdo HO Thi Q, Nguyén Vin T di pham vao toi “Panh bac”
theo quy dinh tai khoan 1 Diéu 321 B6 luat Hinh sy ndm 2015, sira d6i, bo sung nim
2017. Toa an c.'flp so thAm xét xir cac bi cdo vé tdi danh va diéu luat nhu trén 13 ¢
can cu, dung nguoi, dang to1, khong oan sai.

[4] Xét don khang céo ctia cac bi cao H Thi Q, Nguyén Vin T, Hoi dong xét xir
nhan théy: Qua trinh diéu tra va tai phién toa so tham, céac bi cdo pham toi 1an dau va
thudc truong hop it nghiém trong, thanh khan khai bao, an nin hdi cai nén duoc Toa
an cap so tham 4p dung tinh tiét giam nhe quy dinh tai diém i, s khoan 1 Piéu 51 Bo
luat Hinh su; ngoai ra, gia dinh bi cdo c6 cha me rudt dugc tang thudng nhiéu huan,
huy chuong, bé chdng 14 thwong binh. Gia dinh bi céo tich cuc tham gia cac phong
trao tai noi cu trd, trong d6 c6 dot chéng dich covid vira qua. Bi cao HO Thi Q tham
gia mua bai, d6i bai méi cho céc bi cdo tham gia danh bac voi s6 tién 200.000 dé)ng.

Gia dinh bi cao Nguyén Van T ¢6 cha rudt véi nude duge tang Huan chuong,
va x¢ét thay bi cdo tham gia danh bac s6 tién khong 16n nén can xem xét danh gié khi
luong hinh do6i véi cac bi cdo.

Tu nhitng phan tich néu trén, Hoi dong xét xtr xét thay bi cdo HO Thi Q, Nguyén
Vin T c6 nhiéu tinh tiét giam nhe, ¢6 noi cu tra 1d rang khoéng can phai bat chap hanh
hinh phat t, cac bi c4o ¢ kha ning tu cai tao, khdng gy nguy hiém cho xa hoi,
khéng anh huong xau dén an ninh, trat tu, an toan xa hoi nén &p dung Diéu 65 cua
B6 luat Hinh su chap nhan noi dung khang cao cua céc bi céo, cho cac bi cao huong
an treo, stra ban an so tham.

Ngoai ra ban 4n so thim gén co géc sai sot nhu: Cac b1 cdo pham tdi thude
truong hop dong pham nhung cap so thdm khong ap dung bic¢u 58 ctia BS luat Hinh
su khi xét xur.

[5] V& an phi: Do khang céo cua cac bi cao dugce chap nhan nén cac bi cao
khong phai chiu an phi hinh sy phtc tham.

[6] Cac quyét dinh khac cta ban 4n so tham khong ¢6 khang céo, khang nghi
da co hiéu luc phap luat, ké tir ngay hét thoi han khang céo, khang nghi.

Vi cac lé trén,

QUYET PINH:

Cin ct diém b khoan 1 Diéu 355; diém e khoan 1 Diéu 357 ciia B luat T6 tung
hinh su;

Chﬁép nhan khang cédo cua cac bi céo Hb Thi Q, Nguyén Van T, sira Ban an hinh
su so tham s6 111/2023/HS-ST ngay 06/7/2023 ctia Toa an nhan dan Quan 12, Thanh
pho H6 Chi Minh, nhu sau:

1. Can ctr khoan 1 Piéu 321, diém i, s lghoén 1, khoan 2 Piéu 51; Diéu 58; Piéu
65 cua B0 luat hinh sy nam 2015, stra d61 bd sung nam 2017;

Xt phat bi cdo HO Thi Q 06 (sau) thang tU nhung cho huong an treo V:é to1
“Dénh bac”. Thoi han thir thach 1a 01 (m§t) nadm, tinh tir ngdy tuyén an phtic tham;



Giao bi ,ceio‘Hck) Thi Q cho ny ban nhan dan phuong Tan Hung Thuén, Quéan
12, Thanh pho HO Chi Minh gidm sat, gido duc trong thoi gian thir thach;

2. Cén ctr khoan 1 Diéu 321; diém i, s khoan 1, khoan 2 Diéu 51; Diéu 58; Dicu
65 cua B0 luat Hinh ndm 2015, stra d61 bd sung nam 2017;

Xir phat bi cdo Nguyén Vin T 06 (sau) thang tu nhung cho huéng 4n treo V7é toi
“Danh bac”. Thoit han thtr thach 1a 01 (mot) nam, tinh tir ngay tuyén an phic tham,;

Giao bi cao Nguyén Vin T cho Uy ban nhan dan phuong Tan Théi Hiép, Quan
12, Thanh pho HO Chi Minh gidm sat, gido duc trong thoi gian thir thach.

Trong thoi gian thir thach, néu cac bi cao H6 Thi Q, Nguyén Van T ¢ ¥ vi
pham nghia vu theo quy dinh ctia Luat thi hanh an hinh sy 02 1an trd 1én, thi Toa an
c6 thé quyét dinh budc cac bi cdo phai chap hanh hinh phat ti cta ban an da cho
huong an treo. Néu cac bi céo thay ddi noi cu tri thi thue hién theo quy dinh tai
Diéu 92 cta Luat thi hanh 4n hinh sy.

Céc bi cao HO Thi Q, Nguyén Van T khéng phai chiu an phi hinh su phuc tham.

Céac quyét dinh khac coa ban an hinh sy so tham khong c6 khang céo, khang
nghi da co6 hiéu luc phap luat, ké tir ngay hét thoi han khang cao, khang nghi.

Ban an phuc tham co hiéu luyc ké tir ngay tuyén an.
(P4 giai thich ché dinh vé 4n treo cho cac bi cdo H6 Thi Q, Nguyén Vian T.)

TM. HOI PONG XET XU PHUC THAM

Noi nhan: THAM PHAN - CHU TOQA PHIEN TOA
- TANDTC,; (1)

- TAND Cép Cao tai TP.HCM; (1)

- VKSND Cép cao tai TP.HCM; (1)

- VKSND TP.HCM; (3)

- P.PV06 - Cbng an TP.HCM; @

- TAND Quan 12; (1)

- VKSND Quan 12; (1)

- Cong an Quan 12; (1) N . .

- Chi cuc THADS Quan 12; (1) Tran Minh Chau
- Bi céo; (2)

- S6 Tu phap TP.HCM; (1)

- UBND noi bi céo cu tri; 2

- Luu Toa Hinh sy, hd so (24). (8)



