TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
TINH PONG THAP Poc 1ap - Tu do - hanh phiic

Ban 4n s6: 338/2018/DS-PT
Ngay 19- 11 - 2018

V/v tranh chip vé dan su -
Quyén s¢ hitu nha &

NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN TINH PONG THAP

- Thanh phéin Hpi dong xét xir phiic thdm gom co:
Tham phan - Chu toa phién toa: Ba Pham Thi L2 Hi¢p
Cdc Thiam phdn: Ba Lé Thi Trac Phuong
Ong Sy Danh Pat
- Thuw ky phién toa: Ba Tran Xuan Nit, Thu ky Toa an.
- Dgi dién Vién Kiém sit nhin dan tinh Dong Thap: Ong Nguyén Tan
Tai, Kiém sat vién tham gia phién toa.

_ Trong ngay 16/11/2018 va ngay 19/11/2018 tai Tru s¢ Toa an nhan dan
tinh Dong Thap xét xir phiic thAm cong khai vy an thy ly s0: 09/2018/TLPT- DS
ngay 17 thang 01 nam 2018 vé Tranh chap “V/v Tranh chap vé dan sy — Quyén
sO hitu nha ¢”

Do Ban 4n dén sy so tham s6 69/2017/DS-ST ngay 05 thang 12 nim
2017 cua Toa an nhan dan thanh pho S bi khang céo.

Theo Quyét dinh dua vu 4n ra xét xir phuc tham sé: 55/2018/QD-PT
ngay 08 thang 02 nam 2018 gitra cac duong su:

Nguyén don: Nguyén Van H, sinh nam 1942;

Nguoi dai dién theo uy qpyén ctia 6ng H: Ong Nguyén Vin C, sinh nim
1970 (c6 mat). Cung dia chi: SO nha 185, duong N, khom 1, phuong 2, thanh
pho S, tinh BDong Thap (Van ban uy quyén vao ngay 30/3/2018).

Bi don: Ngo6 Thi Héng L, sinh ndm 1961 (c6 mat);

‘ Pia chi: S6 nha 185/2, duong N, khom 1, phudng 2, thanh phé S, tinh
bong Thap.

_ Nguoi bao v¢ quyén va loi ich hop phap cta ba Ngo Thi Hong L: Luat
su HO Thi Xuan H — Van phong Luat su Xuan H thugc Boan Luat su tinh Pong
Thép (c6 mat).

Nguoi ¢é quyén loi, nghia vy L2 quan:
1.Tran Ngoc N2, sinh nam 1937,
Dia chi: S6 nha 636, 4p P, xd T, thanh phd S, tinh Pong Thap.



Nguoi dai dién theo uy quyén ctia ba N2: Ba Ngo Thi Hong L, sinh nam
1961 (c6 mat). Dia chi: SO nha 185/2, dudng N, khom 1, phuong 2, thanh phé S,
tinh Bong Thap (Van ban uy quyén vao ngay 23/6/2016).

2.Nguyén Thi M, sinh nim 1938;
3.Nguyén Vin C, sinh nim 1970 (c6 mit);
4.0 Trong Manh K, sinh nim 1972;

Nguoi dai dién theo ty quyén cua ba N2 va ba K: Ong Nguyén Vin C, sinh
nam 1970 (co mat). Cung dia chi: SO nha 185, duong N, khom 1, phuong 2,
thanh pho S, tinh Pong Thap (Van ban uy quyén vao ngay 30/3/2018).

- Nguoi khang cao: Ong Nguyén Vin H 1a nguyén don cia vy an.
NOI DUNG VU AN

* Tai Pon khéi kién ngay 14/11/2012, ngay 29/12/2014 va Pon khéi
kién bo sung ngay 24/3/2015 cta ong Nguyén Vin H, trong qua trinh thu thap
chting ¢ cia vu 4n, tai phién hoa gidi va tai phién toa, dng H c6 6ng Nguyén
Vin C dai dién theo Gy quyén trinh bay:

Ngudn goc can nha ong Nguyen Vin H dang tranh chip véi ba Ngo Thi
Hong L va ba Tran Ngoc N2 tai sd 185 (S6 nha cii 1a 89), duong N, khom 1,
phuong 2, thanh phé S, tinh Péng Thap 1a do Nha nudc tlep thu, quan Iy sau nam
1975. Nam 1990, Nha nuéc giao cin nha 89, dudng N ndi trén cho Nha xuat ban
tinh Pong Thap sir dung lam Cira hang ban sach va chd ¢ cho nhan vién. Tir nim
1991, gia dinh 6ng H vé & tai can nha nay. Khi ong H va gia dinh ong H vé & cin
nha noi trén, 6ng H thiy gia dinh ba Tran Ngoc N2 da co sir dung phan hanh lang
phia bén hong cta cin nha tai vi tri tang 02. Phia dudi hanh lang cua tang 02 va
tang 03 1a h&m cong cong.

Va0 nam 1991, Nha xuét ban cé chu treong hoa gia can nha s6 89.

Ngay 26/3/1993, 6ng H (lac nay dang giit chic vu Giam doc Nha xuat ban
tinh Pong Thap) dugc mua can nha trén voi gia 37.229.220 d6ng. Can nha c6 ket
cau: nha 03 tang, nén gach bong, mai ngoi, dién tich st dung chung 131 32m
Ngay 22/3/1994, ong H ké khai, dang ky Va duogc cap gidy chimg nhan quyén st
dung dét vao ngay 28/5/1996 dién tich 72m?’ thudc thira 522, t& ban dd 01.

Sau khi dugc héa gia nha, do thiy gia dinh ba N2 kho khan nén 6ng H tiép
tuc cho ba N2 & phan hanh lang cta ting 02, ting 03, khong yéu cau di doi. Sau do,
trong lic gia dinh 6ng H vang nha, ba N2 da xay mot birc tuong tai tang 3 va che
thém mai nha. Viéc ba N2 xay birc tuong, che thém mai nha, gia dinh 6ng H va ong
H khong hay biét nén khong ngan can. Pén khi 6ng H phat hién su viéc, ong H ¢O
noi voi ba N2 xay dung va che mai nha nhu vay 1a khong diung, phai di doi tra lai
hién trang cti cho dng. Tuy nhién, ba N2 khong thyc hién va ong H khong tranh
chap hay khoi kién dén Toa an hay co quan c6 tham quyén nao giai quyét.

H1¢n nay, b’a N2 Qa ban can nha ,so 1‘85/ 1, dgong N, khpm 1, phuong 2,
thanh pho S (thuc t€ 1a phan hanh lang gan lién véi tang 02 va tang 03 thudc can



nha chinh ctia 6ng H) cho ba Ngo Thi Hong L va ba L da can tr¢ gia dinh 6ng H
trong vi€c stra chira nha nén hai bén phat sinh tranh chap.

Vi vay, 6ng Nguyén Vin H yéu cau ba Ngo Thi Hong L va ba Tran
Ngoc N2 c¢6 trach nhiém L2 déi tra lai cho 6ng H phan hanh lang cua tang 02
dién tich 17m’ boi cac mdc 1-2-10-9-9A-1A-1 va hanh lang tang 03 dién tich
17m® tir mbc 1-2-10-11B-9-9A-1A-1 (theo So d6 do dac hién trang tranh chép
ngay 22/6/2016 ciia Vin phong ding ky quyén str dung dat thanh phd S) dé 6ng
H quéan 1y, sir dung.

DPdi v6i dién tich dat mat béng tﬁng trét clia cin nha la dat cong cong,
ong H khong tranh chap.

* Theo Van ban y kién ngay 13/7/2017, T Tuong trinh ngay 03/8/2017
va Pon yéu cau ngay 21/8/2017 cta ba Ngoé Thi Hong L, trong qua trinh thu
thap chig ctr ciia vu an, tai phién hoa giai va tai phién toa, ba L trinh bay:

Can nha toa lac s 185/1, duong N, khom 1, phudng 2, thanh phé S, tinh
Pong Thap (S6 nha cii 1a 14/3, duong N, khom 1, phuong 2, thi x3 S) ¢6 ngudn gdc
1a ctia ba Tran Thi H2 (12 ¢6 rudt cta ba N2) sir dung tir trude 1975. HO ba Tran
Thi H2 dugc cdp Gidy chimg nhan ding ky nhan khau thuong tri trong ho sb
143/P1 vao ngay 10/11/1976, trong hd ba H2 ¢ ba N2 véi tu cach 1a chau cia ba
H2 (chu ho).

Sau khi ba H2 chét, vao nam 1982 ba Tran Ngoc N2 da thay ba H2 lam
chi ho. Pén ngay 22/6/1989, ba N2 dugc mua hoa gia can nha s6 14/3 (nay 1a cin
nha s6 185/1), duong N véi gid 1a 1.440.000 dong, tuong duong 08 (tam) chi vang
24k. Ngay 26/12/1994, ba N2 lam To cam két chi quyén nha (c6 hai nguoi lam
chimg la Mao Viét T2 va Vuong Thi L2) va dugce Uy ban nhan dan phuong 2, thi
X4 S X4c nhan can nha s6 14/3 (nay 13 cin nha s6 185/1), dudng N thudc chu quyén
ctia ba Tran Ngoc N2.

Ngay 26/02/1996, ba N2 c6 Pon xin chimg nhan Quyén sd hitu nha nhung
chwa duoc cip quyén so hitu. Khoang cudi nim 1996, ba N2 ban cin nha ndi trén
cho ba Ngo Thi Hong L (1 chau goi ba N2 bang di rudt). Hai bén c6 dén Phong
Quan ly do thi thi xa S 1am thu tyc sang tén nhung chua duoc giai quyét vi lac do
ong Tran Moc Tuyén c6 tranh chép voi ba N2. Vi vay, Phong Quan ly do thi tam
gitr glay to c6 L2 quan dén viéc xin cap quyén so hitu nha dé cho ba L mua nha,
chuyén nhuong dat ctia ong Tuyén xong thi Uy ban s& cap mot lan cac quyén so
hitu va str dung cho ba L.

Ngay 08/9/1998, ba N2 da lam To doan mai bat dong san thé hién ndi
dung ba N2 ban cho ba L can nha s0 14/3, dudong N véi gia 01 (Mot) lugng vang
24k. Can nha co két cau bang gac, noc tole, tuong gach, nén gach bong véi dién
tich cua can nha 14m” (chiéu N2ng 1.1 mét + 1.7 mét va chiéu dai 10 mét). Dién
tich dét ctia khu nha: khong co.

Sau do, ba L da mua dugc nha va chuyen nhuong dat ctia 6ng Tuyén, sira
chira nha va dugc cap Gidy chimg nhan quyén str dung, quyén so hiru nha ¢, tai san
gan lién v&i dat thira 584, to ban d6 4, dién tich 22 2m Can nha va dat nay toa lac
tai s6 185/2, hém N, khom 1, phuong 2, thanh phé S. Khi ba L thuc hién viéc ké
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khai, dang ky quyen sO hitu d6i voi can nha sb 185/1, duong N (mua cta ba N2)
nén ba co yéu cau 6ng H ky giap ranh vao thi tuc. Nhung 6ng H khong dong y ky
tén va hai bén da phat sinh tranh chép.

Ba Ngo Thi Hong L khong dong y tra cho ong Nguyén Van H can nha 50
185/1, duong N (0ng H cho rang la hanh lang gan lién can nha sb 185, duong N)
cua tang 02 dién tich 17m® thé hién tai cac mbc 1-2-10-9-9A-1A-1, tang 03 dién
tich 17m? thé hién tai mbc 1-2-10-11B-9-9A-1A-1 (theo So dd do dac hién trang
tranh chép ngay 22/6/2016 cua Van phong dang ky quyén st dung dét thanh phd
S). Baéi vi, can nha so 185/1 (So nha cii 1a 14/3), duong N, khom 1, phuong 2,
thanh phd S ¢ nguon gbc va gidy to da thé hién: gia dinh ba N2 duoc quyén so
hitu va sir dung 6n dinh tir trudc 1975 dén nay, khong ai tranh chap.

* Theo Vin ban ¥ kién (D6i v6i yéu cau cua ngudi khoi kién) ngay
13/7/2017 ctia ba Tran Ngoc N2, trong qua trinh thu thap chimg cr cla vu an,
tai phién hoa giai va tai phién toa, bd N2 c6 ba L dai dién theo iy quyén trinh
bay:

Cin nha s6 185/1 (S6 nha cii 1a 14/3), duong N, khom 1, phuong 2, thanh
phd S, tinh Ddng Thap trudc ddy la ciia ba H2, 1a ¢6 rudt cia ba N2. Ba H2 s¢ hitu
can nha nay trudc ndm 1975. Ba H2 chét nén ba N2 duoc tiép tuc sir dung va so
hiru. Khoang nam 1980, khi ba N2 tiép nhan nha va trong qua trinh sir dung di co
stra chira lai.

Ngay 22/6/1989, ba N2 dugc Nha nudc hoa gia can nha vai gia 08 (tam)
chi vang 24k, tuong duong so tién 1.440.000 dong. Ngay 26/12/1994, ba N2 c6
lam T& cam két cht quyén nha (c6 hai nguoi lam chimg 1a Mao Viét T2 va Vuong
Thi L2) va dugc Uy ban nhan dan phuong 2, thi x& S xac nhén can nha sO 14/3,
duong N thude chu quyen ctia ba Tran  Ngoc N2. Ba N2 str dung can nha noi trén
trude khi ong H vé sinh séng cin nha sd 185.

Vao khoang cudi ndm 1996, ba N2 da béan lai can nha sb 185/1, duong N
cho ba Ngo Thi Hong L, 1a chau goi ba N2 bang di rudt. Khi mua nha, ba L ¢6
yéu cau ba N2 sang tén nhung khong thuc hién dugc thu tuc vi phia sau 1a nha
ciia ong Tran Ngoc Tuyén dang c6 tranh chdp voi ba N2. Vi viy, vao ngly
08/9/1998 ba N2 c6 lam T& doan mai bat dong san ban cdn nha noi trén cho ba
L.

Ba Tran Ngoc N2 khong dong ¥ tra cin nha va dién tich nha thudc tang
2, tang 3 theo yéu cau ciia ong Nguyén Vian H. Bai vi, ba N2 ciing ho ciia ba H2
da str dung can nha trudc nim 1975 va c6 gidy to cuia co quan Nha nudc c6 tham
quyén xac nhan. Ba N2 va ba L di st dung cdn nha nay L2 tuc hon 20 niam.
Trong qué trinh ba N2 va ba L sir dung nha, 6ng H khong c6 tranh chap va khiéu
nai.

* Y kién, trinh bay va dé nghi ctia ngudi bao vé quyén va loi ich hop
phap cua bi don:
- Vé noi dung: Dbi v6i yéu cau cia ong Nguyén Vin H yéu cau ba Ngd
Thi Hong L, ba Tran Ngoc N2 L2 d¢i tra phan hanh lang cua tang 02 cO dién
tich 17m” va tang 03 cd dién tich 17m’ cua cin nha sé 185, duong N 1a khong co
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cin ctr. Ba L khong dong ¥ yéu cau ciia ong H. Pong thoi, ba L yéu cau tiép tuc
st dung can nha tranh chap.

Nguon gbc cua cin nha co trude nam 1975. Ba H2 thué mot phan can
nha thudc quyén sé hitu ciia ong Bui Van Nhu. Sau ndm 1975, Nha nudc tiép
thu, quan 1y theo chu truong chung (trong d6 c¢6 can nha cua 6ng H). Vao thoi
gian do, can nha s6 14/3 (S6 nha hién nay 1a 185/1), duong N da duoc ba H2
tiép tuc thué lai ctia Nha nudc dé & cung ba N2, ba L va cac con cua ba H2.

Pén nam 1983 ba H2 chét. Ba N2 tiép tuc quan 1y, sir dung cin nha nay
ma hién nay 6ng H dang tranh chip. Sau khi Nha nudc ¢ cha truong ban hoa
gi4, ba N2 di mua cin nha véi gia 1.440.000 dong (C6 phiéu thu mua nha hod
gia ngay 22/6/1989).

Cin nha tranh chip xuét phat tir nha cua t6 chuc chuyén sang ca nhan ba
N2 13 hop phap. Boi vi, sau khi ba N2 mua nha ba N2 da tién hanh ké khai, dang
Ky quyén sO hiru voi hinh thic la To cam két chu quyén nha c6 co quan Nha
nuoc la Uy ban nhan dan phuong 2, thi xa S xac nhan: Can nha s6 14/3 thude
cht quyén cua ba Tran Ngoc N2. Tiép d6, ba N2 1am don xin cap quyén so hitu
nha theo quy dinh va ciing dugc x4c nhan ciia Uy ban nhan dan phudng 2.

Pén nim 1996, ba N2 di ban nha lai cho ba L. Nhung Vi thoi diém d6
khéng c6 quy dinh lam hop déng mua ban nha nén vao ngay 08/9/1998, ba N2
voi ba L da 1ap To doan mai bat dong san va mo ta két cau nha. Can nha hai bén
thoa thuan mua ban véi gia 520.000 dong. Ba L di tra cho ba N2 tién mua nha
day du. “To doan mai bat dong san” noi trén ciing dugc co quan c6 tham quyén
xéac nhan ¢ viéc mua ban cin nha ndy. Vi vdy, can nha s6 185/1, duong N dang
tranh chap thudc quyén so hiru ctia ba L nén ba L da yéu cau Phong Quan ly do
thi thi x4 S lap bang vé két cau.

Tir céc céan ctr vira néu, da chung M viéc mua ban nha gitra ba N2 vai ba
L 13 hop phéap va tir nam 1998, can nha dang tranh chip di thudc quyén so hitu
hop phép cuia ba L.

Khi phat sinh tranh chap v6i ba L va ba N2, ong H thira nhan: khi mua
cin nha sb 89 (S6 nha mai 1a 185) thi ngoai bién ban hda gia, éng H khong c6
bang v& thiét ké ciing nhu gidy to dé chimg M cdn nha tranh chap sé 185/1 thudc
tong thé clia cian nha sé 89 ma 6ng H di mua. Pong thoi, ong H ciing x4c dinh:
khi 6ng H cung gia dinh vé sir dung cin nha mua hoa gia, 6ng H nhin thay gia
dinh ba N2 da ¢ truéc d6. Do d6, dng H trinh bay cin ha tranh chap thudc tong
thé cin nha s6 89 1a khong ¢6 can ci.

Pbi véi To tudng trinh ciia ba N2 ¢d thay ndc nha, mai che: Trong giai
doan Nha nudc quan 1y nha, ba N2 thué & va dé dam bao cho viéc str dung nha
nén ba N2 cung gia dinh da co stra chira lai. Ba N2 khong stra chira va thay noc
nha sau thoi diém 6ng H mua nha.

Ngoai ra, theo 10i trinh bay cta 6ng Tuyén: ong Tuyén co biét ba N2
thué mot phan cin nha ctia 6ng Nhu, sau d6 ba N2 thué nha lai cia Nha nudc va
khi Nha nudc hoa gié thi ba N2 mua nha luén.
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Mic khac, Cong vin s 222/CATP ngay 27/4/2016 cua Cong an thanh
phd S x4c nhan: S6 ho c6 sd 14/3 (s6 méi 185/1), duong N, khom 1, phuong 2,
thanh phd S 13 ho ctia ba Tran Thi H2. Con s6 ho 89 (S6 185), duong N, khom
1, phuong 2, thanh phé S do ong Nguyén Vin H lam chii hd. Tir d6 cho thiy,
viée xac 1ap ho khau cua gia dinh dua trén co sé ¢ nha & hop phap.

Ong H cung cap cho Tda &n: Pon xin cip quyén sé hitu nha di co thé
hién, tuong bén trai 1a tuong chung. Thé hién ndi trén ciia dng H da phu hop vai
trinh bay cua ba L.

Dbi v6i dién tich dit phia dudi cin nha tranh chdp duogc cic bén xéc
dinh la dat cong cong, khong co6 tranh chap.

Tt nhimg ¥ kién, trinh bay noi trén, toi dé nghj Hoi dong xét xir xem xét
va giai quyét: Khong chip nhéan yeu cau cua 6ng Nguyén Vin H. Cong nhén
quyén s& hiru hop phap can nha sb 185/1, dudng N cho ba Ngo Thi Hong L.

* Tai Quyét dinh ban 4 an so tham s6 69/2017/DS — ST, ngay 05/12/2017
cta Toa an nhan dan thanh pho S da tuyén xu:

- Bac toan bo yéu 9§u ctia nguyén don 6ng Nguyén Vin H Vé viéc yéu cau
ba Ngb Thi Hong L, ba Tran Ngoc N2 L2 d6i tra lai cho 6ng H phén hanh lang
cua tang 02 di¢n tich 17m? béi cac mbe 1-2-10-‘9-9A-1A-1, tang 03 di¢n tich
17m® tir mbc 1-2-10-11B-9-9A-1A-1 (theo so do do dac ngay 22/6/2016 cua
Van phong dang ky QSD dat thanh pho S) d€ 6ng H quan ly, sir dung.

‘ Ba Ngo Thi Héng L duoc tiép tuc sir dung nha tranh chip 34m® gém
tang 02, tang 03 theo so' d6 do dac ngay 22/6/2016 cua Van phong dang ky QSD
dat thanh pho S.

Vé an phi dan sir so tham:

- Ong Nguyén Van H nop 300.000 ddng an phi dan sy so thém nhung
dugc khau trir 200.000 dong tién tam tng an phi da nop theo bién lai s6 023679
ngay 20/4/2015 tai Chi cuc thi hanh an dan sy thanh pho S. Ong H con phai nop
100.000 dong an phi dan su so tham.

- Chi phi do dac, dinh gia : ong Nguyén Van H ndp s tién 4.199.000 dong
(6ng H da ndp chi xong).

Ngoai ra ban 4n so tham con tuyén thoi han, quyén khang cdo va quyén,
nghia vy, thot hi€u thi hanh an cua cac duong su.

Sau khi xét xir so tham, ngay 15/12/2017, 6ng Nguyén Van H khéng céo
toan b ban an so tham.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai li¢u, chiing ctr c6 trong ho so, dugc kiém tra
tai phién toa, can ctr vao két qua tranh luan tai phién toa, 101 phat biéu cua kiém
sat vién, Ho1 dong xét xir nhan dinh:



Ong Nguyen Van H la nguyén don cua vu an khang cdo toan bo ban an
so tham. Ong H yéu cau ba Tran Ngoc N2 va ba Ngo6 Thi Hong L c6 trach nhiém
L2 d¢i tra cho 6ng H phan hanh lang cia ting 02 dién tich 17m?® boi cac mébc 1-
2-10-9-9A-1A-1 va hanh lang tang 03 dién tich 17m* tir mbc 1-2-10-11B-9-9A-
1A-1 cua cin nha toa lac tai s6 185, duong N, khom 1, phudng 2, thanh phd S,
tinh Bong Thép (theo So d6 do dac ngay 22/6/2016 cia Van phong dang ky
quyén st dung dat thanh phd S) dé 6ng H quan 1y, sir dung.

Ba Ngo Thi Hong L va ba ~Tran Ngoc N2 khong ddng ¥ voi yéu cau
khéi kién va khang cdo ciia 6ng Nguyén Van H.

Qua ch}'mg ctr thé hién tai hd so, 16 trinh bay cua cac bén duong sy tai
phién toa cho thay:

[1] Xét vé ngudn gbe can nha:

Ong Nguyén Van H trinh bay: Ngu@)n gbe can nha c6 tranh chép tai s6
185/1, duong N, khom 1, phuong 2, thanh pho S, tinh Bong Thap thu¢e hanh lang
cua can nha s0 89 (S6 nha mai la 185) do ong H mua hoa gia cua Nha nude
(trong HO1 dong hoa gid c6 S¢ Tai chinh tinh Bong Thap) vao ngay 03/5/1991.

Viéc mua hoa gia cian nha noi trén (c6 ca phan hanh lang cin nha) ,thé
hién tai Bién ban hoa gia tai san ngay 03/5/1991 v6i ndi dung: “II- Nha s6 89
(cii) dwong N, thi xd S. Dién tich sir dung chung: 131,32m’, nha 3 tang, nén
gach bong, mai ngoi, gia tri con lai 60%.

Phan tinh todn:

Nguyén gia: 131,32m* x 315.000d/m? (sir dung) = 41.365.800d

Gia tri con lgi: 41.365.800d x 60% = 24.819.480d.

Tang vi tri trung tam mua ban 30%.: 41.365.800d 30% = 12.409.740d.

Tong gid tri ngdi nha: 3 7.229.220d (ba muoi bay triéu hai tram hai
muoi chin ngan hai tram hai muwoi hai dong)”.

Riéng ba Ngo Thi Hong L va ba Trin Ngoc N2 trinh bay: Ngay
22/6/1989, ba N2 duge Nha nudc hda gid cin nha sé 14/3 (S6 nha méi 1a 185/1),
duong N vé6i gia 13 08 (tam) chi vang 24k, twong dwong sd tién 1.440.000 dong.
Ngay 26/12/1994, ba N2 c6 lam Td cam két chi quyén nha (co hai nguoi lam
chiing 1a Mao Viét T2 va Vuong Thi L2) va dugc Uy ban nhan dan phuong 2, thi
X4 S x4c nhan can nha s 14/3 (nay 1a cin nha s6 185/1), duong N thudc chi quyén
ctia ba Tran Ngoc N2. Ba N2 cung gia dinh ba H2 (c6 rudt ctia ba N2) da str dung
can nha ndi trén trude khi ong H vé sinh sdng tai cin nha s6 185 hién nay.

Vao ngay 08/9/1998, ba N2 ¢ 1am “Td doan mai bat dong san” thé hién
ndi dung Ba N2 béan cho ba L cin nha sb 14/3 (nay la can nha s6 185/1), duong N
voi gia 01 (Mot) lugng vang 24k. Can nha co6 két cau bang gac, noc tole, tuong

gach, nén gach bong véi dién tich cta can nha 14m? (chiéu N2ng 1.1 mét + 1.7 mét
va chiéu dai 10 mét). Dién tich dat ciia khu nha: khong co.

Tt nam 1998, ba L 1a chu s6 hitu can nha tranh chip noi trén.
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[2] Xét khang c4o ciia 6ng Nguyén Vin H:

Ong H yéu cau ba Tran Ngoc N2 va ba Ngo Thi Hong L ¢6 trach nhiém
L2 déi tra cho 6ng H phan hanh lang cua tang 02 dién tich 17m? va hanh lang
tﬁng 03 dién tich 17m? cta cin nha toa lac tai sd 185, duong N, khom 1, phuong
2, thanh phé S, tinh Pong Thap.

Khang cdo ctua ong H 1a khong c¢6 co s¢ va chua phu hop voi nhiing
can cu sau day:

- Va0 ngay 26/3/1993, ong H (lic nay dang giir chirc vu Giam doc Nha
xuit ban tinh Péng Thap) duge mua can nha sb 89 (nay 1a cin nha 185), duong N
v6i gia 37.229.220 dong. Can nha c6 két cAu: nha 03 tang, nén gach bong, mai
ng6i, dién tich st dung chung 131,32m?

Tuy nhién, cin nha s 89 khong c6 bang v& két ciu cin nha, chiéu
N2ng va chiéu dai cu thé nhu thé nao? Tai Bién ban hoa gia tai san ngay
03/5/1991, khong moé ta hién trang cu thé cin nha ban hoa gia nhu thé nao?
Thuce té c6 ban hoa gia hanh lang cta can nha hay khong?

Ngay 22/3/1994, 6ng H tién hanh ké khai, dang ky va dugc cap gidy
chimg nhan quyén st dung dat vao ngay 28/5/1996 véi dién tich 72m? thudc thira
522, t ban d6 01. Ngudn gbc dién tich dat duoc 6ng H ké khai, ding ky 1a dat
Nha nuée hoa gia nam 1991. Ong H cling tién hanh ké khai, dang ky quyén so
hitu nha nhung chua duoc cap quyen so hiru va khong biét 1y do. Trong qua
trinh giai quyét vu an, ong H xuét trinh mot Pon xin chimg nhan quyén s¢ hitu
nha ngay 09/8/1996 voi dic diém ngodi nha: “Nha cap 3; S6 tang: 03 (mot trét,
02 1au); Dién tich x4y cit: N2ng 04 mét, dai 15 mét, dién tich 180m?, dién tich
stt dung 131.32m?% Tudng trudc riéng, tudng bén phai riéng, tudng bén tréi
chung”. Tuy nhién, 6ng H khong c6 cin ctr dé chimg M khi ding ky quyén so
hiru nha c6 ding ky ca phan hanh lang cin nha (14 cin nha s6 185/1 tranh chap).

Bén canh d6, chiéu N2ng va chiéu dai cin nha duoc ong H ding ky vao
ngay 09/8/1996 (chiéu N2ng 04 mét, chidu dai 15 mét) phii hop véi dién tich can
nha thé hién tai So dd do dac hién trang tranh chip s& hitu nha ngay 22/6/2016
cia Vin phong ding ky quyén st dung dat thanh phd S (chiéu N2ng 3.95 mét,
chiéu dai 15.35 mét).

- Ong H trinh bay, gia dinh éng vé & tai cin nha s6 89 co thdy gia dinh
ba N2 di ¢ va st dung dién tich hanh lang dang tranh chap. Gia dinh ba N2 lac
nay khé khin nén 6ng H cho & nho ca phan nha hanh lang cua ting 02, tang 03.
Ba N2 khong xin ong H ¢ nhd nha. Ong H hoan toan khong biét viéc ba N2 da
mua hoéa gia tir co quan Nha nudc c6 tham quyén cin nha s6 14/3 (S6 nha méi 1a
185/1), duong N véi gia tri 1a 1.440.000 dong twong duong 08 chi vang 24k.

Viéc ong H trinh bay da cho gia dinh ba N2 & nhd khong co6 gidy to,
khong xac dinh thoi gian & nho, thoi gian tra lai phan dién tich hanh lang ¢ nho.
Nhung ba N2 va ba L khong thira nhan. Va éng H chi trinh bay, khong c6 gidy
t&, tai liéu va chimg ¢ dé chimg M viéc ba N2 ¢ nho. Ong H ciing khong chung
M dugc cin nha tranh chap véi ba N2, ba L do 6ng H d3 mua vao nam 1993.
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- Ong H thira nhan va xac dinh: khi gia dinh 6ng H vé sir dung cin nha,
gia dinh ba N2 da ¢ vj tri nha tranh chip tir truée. Sau nam 1991, qua trinh gia
dinh ba N2 sir dung nha, khi gia dinh 6ng H di vang, khong c6 mit ¢ nha ba N2
tu ¥ xay dung thém birc tuong tai tang 2 va che thém mai nha ma khong bao cho
ong H biét. Khi 6 ong H phat hién d4 c6 ndi véi ba N2 vé viéc xay dung thém birc
tuong, che thém phan mai nha 1a khong ding, ba N2 phai di doi tra lai cho ong.
Nhung ba N2 khoéng thuc hién yéu cau cua ong H. Vao thoi gian nay, 6ng H
cling khong c6 khiéu nai hay tranh chip véi ba N2 vé su viéc noi trén. Diéu nay
chung t6, 6ng H dd ddng y va mdc nhién thira nhin viéc st dung cin nha sd
185/1 cia ba N2 di 6n dinh va hop phap.

Ho1 déng xét XU xét théy, gia dinh ba Tran Thi H2 1a ¢6 rudt cta ba
Tran Ngoc N2 di sir dung cin nha sb 185/1 (S6 nha cii 1a 14/3) trudc nim 1975.
Ho ba Tran Thi H2 dugc cip Gidy chimg nhan dang ky nhan khau thuong tré trong
ho s6 143/P1 vao ngay 10/11/1976, trong ho ba H2 ¢ ba N2 véi tu cach 1a chau
ctia ba H2 (chu ho). Sau khi ba H2 chét, ba Tran Ngoc N2 1am chua ho thay ba
H2. Pong thoi ba N2 tiép tuc, quan 1y sir dung cin nha noi trén. Pén nam 1998,
ba N2 ban cin nha nay lai cho ba Ngd Thi Hong L. Ba L tiép tuc quan 1y va sir
dung 6n dinh cin nha mua ctia ba N2 cho dén khi éng H tranh chip. Hién nay,
can nha tranh chép da xudng cap nén ba L 1a nguoi truc tiép quan ly.

[3] Tai phién toa phuc tham ong H c6 anh Nguyen Van C dai dién theo
uy quyen yéu cau Hoi dong xur tién hanh giam dinh ddi voi két cau cia cin nha
chinh (s6 185) va hanh lang (do ong H trinh bay) la can nha 185/1 dang c6 tranh
chap. Hoi dong xét xUr cAp phuc tham chap nhan va da ra Quyet dinh Trung cau
giam dinh s6 09/2018/QD-TCGD ngay 19/7/2018 theo yéu cau cia 6ng Nguyén
Van H.

Theo Béo céo két qua giam dinh cdu tao cong trinh xay dung ngay
23/9/2018 cua Trung tdm giam dinh chét lugng x4y dung (thudc Chi cuc giam
dinh xay dung Pong Thap) thi két cau hanh lang cta cin nha sb 185, duong N,
khom 1, phuong 2, thanh phd S, tinh Pong Thap ¢ gan lién voi nha chinh. Tuy
nhién, 6ng H khong c6 cin cir dé chimg M, 6ng H mua cin nha s6 89 (nay 1a s6
185) ¢6 mua ca phan cin nha s 185/1, duong N nhu phan tich néu trén. Boi vi,
trude khi 6ng H mua cin nha sé 89 thi vao ngay 22/6/1989, ba Tran Ngoc N2
dugc Nha nudce hda gia can nha sé 14/3 (nay 1a can nha s6 185/1), dudng N vai sb
tién 1a 1.440.000 dong twong duong 08 chi vang 24k.

[4] Xét vé mat phap 1y: Tir ndm 1989, ké tir khi ba N2 quan 1y va sir
dung cin nha c6 tranh chap, ba N2 1a ngudi duoc Nha nudc ban hoa gia cin nha
s6 14/3 (s6 méi 1a 185/1), duong N voi gia tri 1.440.000 dong (twong duong 08
chi vang 24k). Ngay 26/12/1994, ba N2 l1am To cam két chu quyén nha (c6 hai
nguoi lam chimg la Mao Viét T2 va Vuong Thi L2) va dugc Uy ban nhan dan
phuong 2, thi xd S xac nhin can nha sé 14/3, duong N thudc chu quyén cua ba
Tran Ngoc N2. Trén co s d6, ba N2 ban cin nha nay cho ba L va ba L truc tiép
quan 1y, st dung can nha néi tir nim 1998 dén nay. Trong khoang thoi gian dai,
gia dinh ong H khong c6 tranh chép, ciing khong co ai ¢6 ¥ kién phan ddi viéc
st dung nha ctia ba N2, ba L.



Tai phién toa phuc tham, 6ng H c¢6 anh C dai dién theo iy quyén dua
vao cac can cir nhu sau:

+ Ong H d3 mua can nha s6 89 (s6 mdi 1a 185) vao nam 1993 theo
Bién ban hoa gia ngay 03/5/1991.

+ Khi 6ng H ké khai, ding ky quyén sir dung dat khong ky giap ranh
v6i ba N2 hodc ba L (twong phia hdm cong cong) 14 tudng riéng tai tang 2, ting
3.

+ Ba N2 va ba L chi str dung cin nha tranh chip trong thoi gian ngin,
viéc mua héa gia nha éng H va gia dinh ong H khong biét.

+ Ba N2 va ba L st dung nha nhung khong c6 dién tich dét, ciing co
nghia 13 ba N2 va ba L khong c6 quyén sé hitu nha.

+ Qua két qua giam dinh két cau can nha 185 va hanh lang (cin nha
185/1) dang tranh chap gan lién nhau.

Tuy nhién, trong qua trinh giai quyét vu an, ong H trinh bay khi gia
dinh 6ng H vé can nha hoa gia & da thay gia dinh ba N2 da ¢ trudc do. Tuy 6ng
H trinh bay cho ba N2 muon & tam phan hanh lang cua can nha chinh nhung 161
trinh bay ua 6ng H khong duoc ba N2 vaba L thng nhat. Ong H ciing khong c6
gidy t0, tai liéu va ching ctr de chirng M cho ba N2 ¢ tam.

Vi vay, ong H yéu cau ba N2 va ba L ¢6 trach nhiém L2 déi di doi tai
san ra khoi cin nha tranh chip va tra dién tich cin nha tong cong 34m’ (gdm
tang 02 va tang 03, mdi tang 1a 17m?) cho 6ng H 1a khéng c6 can cir chap nhan.

Tir nhan xét trén, Hoi dong xét xtr xét thay: Ong Nguyén Vian H khang
C40 yéu cau ba Tran Ngoc N2 va ba Ngo Thi Hong L ¢6 trach nhiém L2 déi tra
cho 6ng H phin hanh lang cta ting 02 dién tich 17m? béi cac mdc 1-2-10-9-9A-
1A-1 va hanh lang ting 03 dién tich 17m® tir méc 1-2-10-11B-9-9A-1A-1 cia
can nha toa lac tai sd 185, duong N, khom 1, phuong 2, thanh phé S, tinh Déng
Thap (theo So @6 do dac hién trang tranh chip ngay 22/6/2016 ctia Van phong
dang ky quyén sir dung dat thanh phd S) 1a khong c6 can cr va khong phu hop
nén khong chap nhan.

Gilt nguyén ban an so tham.

Dbi voi dién tich dat 14 hdm, phia dudi vi tri can nha sé 185/1, dudng
N khodng c0 tranh chap va cac duong su déu xac dinh day la dat cong cong, dung
lam hém str dung chung, khéng cé tranh chap nén Hoi dong xét xir khdng dat
xem xét.

Cac phan khac cta ban 4n so tham khong c6 khang céo, khang nghi c6
hiéu luc phap luat ké tir ngay hét thoi han khang cdo, khang nghi.

Do giir nguyén ban an so tham nén 6ng H phai chiu an phi dan sy phiic thim
theo quy dinh tai Khoan 1 Diéu 148 B9 luat T tung dan su.

Tuy nhién, theo quy dinh tai diém d Khoan 1 Diéu 12 cta Nghi quyét s6
326/2016/UBTVQH14 ngay 30 thang 12 nam 2016 ciia Uy ban Thuong vu Qudc
hoi vé mirc thu, mién, gidm, thu, ndp, quan 1y va st dung an phi, 1¢ phi Toa &an
quy dinh: Mién ndp tién tam tmg an phi, 4n phi, tam Ung 1¢ phi Toa an, 1¢ phi Toa
an d6i véi nguoi cao tudi theo quy dinh cua phéap luat. Ong H 1a d6i tuong duoc
xem xét mién ndp &n phi Toa an theo quy dinh noi trén.
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Ong H dugc mién ndp an phi dan su phiic tham.

Xét 16i trinh bay va dé nghi cia ngudi bao vé quyen va loi ich hop
phap ctia ba Ng6 Thi Hong L 1a phu hop va ¢6 can cir nén chap nhan.

Tai phién toa, dai dién Vién kiém sat nhan dan tinh Dong Thap phat
biéu vé viéc tuan thu phap luat cua Tham phan, Hoi dong xét xir va céc duong
su trong qua trinh giai quyét vu an dam bao dang quy dinh ctia phap luat va de
xudt hudng giai quyét 1a hity ban an so thdm do vi pham nghiém trong thu tuc t6
tung va chua xem xét toan di¢n ndi dung cia vu an:

+ Quan hé phap luat vé mua ban nha & giita ba Tran Ngoc N2 va ba
Ngb Thi Hong L chua duoc Toa 4n cip so thim xem xét ¢6 L2 quan dén vu an
nay hay khéng?

+ Tu cach tham gia t6 tung ctia cac dwong su nhu: Toa an cp so thim
khong dua co quan Nha nude da thyc hién giao dich (ban hoa gia nha cho ba
Tran Ngoc N2) vao nim 1989 tham gia t6 tung véi tu cach 1a ngudi c6 quyén va
nghia vu L2 quan dé xac dinh giao dich mua ban nha nay c6 phu hop va hop
phap khoéng? Chua xem xét dén tha tuc Gy quyén cta ba Tran Ngoc N2 cho ba
Ngé Thi Hong L c6 phu hop véi quy dinh t6 tung hay khong béi vi, quyén loi
giita ba N2 va ba L déi lap nhau.

+ Tda an cip so tham thu thap chimg ctr chua day du déi voi hop dong
mua ban nha gitta ngudi ban nha (co quan ban hoa gia nam 1989) va ba Tran
Ngoc N2; Hop dong mua ban nha gitta ba Tran Ngoc N2 va ba Ngo Thi Hong L.

+ Trong qua trinh xem xét va giai quyét vy an, Toa an cap so tham
khong tién hanh giam dinh két cau can nha chinh c6 gan lién hanh lang (can nha

dang c6 tranh chap) nén dan dén viéc quyét dinh khong chap nhan yéu cau cia
ong Nguyén Vin H thiéu chinh xac.

Dé nghi ctia Vién kiém sat 1a khong c6 co s& va khong phu hop nén
Ho1 dong xét xtir khong chap nhan.

Vi cac 1€ trén;
QUYET PINH:

~Cén cir vao Khoan 1 biéu 148, Diéu 293 va Khoan 1 Diéu 308 cua Bo
luat to tung dan su.

Piéu 221, Piéu 223 cta Bo luat dan sy;
Khoan 2 Diéu 177 Luat Nha & 2014;

Luat Phi va 1¢ phi s6 97/2015/QH13 ngay 25 thang 11 ndm 2015 va Nghi
quyét sb 326/2016/UBTVQH14 ngay 30 thang 12 nam 2016 cua Uy ban Thudng

vu Quéc hdi vé mue thu, mién, giam, thu, ndp, quan 1y va sir dung an phi, 1¢ phi
Toa an.

Tuyén xur:
- Khong chap nhan khang céo ciia 6ng Nguyén Vian H.
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Giir nguyén ban an dan sy so thdm s6 69/2017/DS-ST ngay 05 thang 12
nam 2017 cua Toa 4n nhan dan thanh pho S.

- Khong chap nhan yéu cau ctia ong Nguyén Vin H vé viéc yéu cau ba Ngb
Thi Hong L, ba Tran Ngoc N2 L2 dO’1 c6 trach nhi¢ém tra lai cho ong H phan hanh
lang cua tang 2 Vo1 dle_:‘n tich 17m? thé hién tai vi t}‘l cac moc: Moc 1 — 2 10’ 9
- 9A - 1A - moc 1 va tang 3 véi djén tich 17m? thé hién tai vi tri cac mbe: Mdc 1
—2-10-11B-9-9A-1A-mobc 1. ’

Can nha toa lac tai s6 185/1, duong N, khom 1, phuong 2, thanh pho S,
tinh Bong Thap.

- Ba Ngb Thi Hong L dugc tiép tuc quan ly, str dung, s¢ httu can nha sO
185/1, dudng N thé hién tai cac vi tri mdc sau day:

+ Tang 2: Mbc 1 —mbc 2 — mbe 10 — mde 9 — mbe 9A — mde 1A — mdce 1
véi dién tich 17m?.

+ Tang 3: Méc 1 — mde 2 — mde 10 — mbe 11B— mbe 9 — mbe 9A — mde
1A — moéc 1 vo1 dién tich 17m?,

Va phan sir dung, sé hiru gilia can nha s6 185 ctia 6ng Nguyén Vin H va
can nha s6 185/1 ctia ba Ngd Thi Hong L dugc phan bi¢t nhu sau:

+ Tang 2: thé hién tai cac mdc 9A — mbe 9 va mde 10.

+ Tﬁng 3: thé hién tai cac mdc 9A — mbe 9 — mde 11B va mdc 10.

N (Kém theo so d6 do dac ~hién trang tranh chap s& hitu nha giita 6ng
Nguyén Van H va ba Ng6 Thi Hong L ngay 22/6/2016 cua Van phong dang ky
quyén st dung dat thanh pho S).

- V& &n phi:

Ong Nguyén Vian H phai chiu sé tién 200.000 dong (Hai tram nghin
d6ng) an phi dan sy so thim. Nhung duoc khau trir vao sé tién tam Gng an phi
ong H da nop 1a 200.000 dong theo bién lai thu tam Gng an phi, 1 ' phi Toa an so
023679 ngay 20/4/2015 cua Chi cyc thi hanh an dan sy thanh phé S, tinh Pong
Thap. Nhu vay, ong H da ndp du an phi dan su so tham.

Ong Nguyén Vin H duoc mién ndp an phi dan su phuc tham.

Ong Nguyén Vin H duoc nhan lai tién tam Ung an phi phuc tham la
300.000 dong (Ba tram nghin dong) theo bién lai thu tam tmg an phi, 1¢ phi Toa
an s6 01316 ngay 18/12/2017 cua Chi cuc thi hanh an dan sy thanh pho S, tinh
bong Thap.

- Vé chi phi xem xét, tham dinh tai chd va dinh gia tai san: tong cong 1a
4.199.000 dong (Bon triéu mot tram chin muoi chin nghin dong) ong H phai chiu
toan bg. SO tién 4.199.000 dong nay 6ng H da ndp va chi xong.

Chi phi gidm dinh két cAu cin nha tong cong 1a 11.090.000 dong (Muoi
mat triéu chin muoi nghin dong) 6ng H phai chiu toan bd.

Céc phan khac cua ban an so tham khong c6 khang céo, khang nghi c6
hi¢u luc phap luat ké tir ngay hét thoi han khang cdo, khang nghi.
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Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Trudng hop ban an, quyét dinh dugc thi hanh theo quy dinh tai Piéu 2
Luat Thi hanh an dan sy thi nguoi duge thi hanh an dan sy, nguoi phai thi hanh
an dan su c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén
thi hanh 4n hodc bi cudng ché thi hanh an theo quy dinh tai cac diéu 6, 7, 7a, 7b
va 9 Luat Thi hanh 4n dan sy; thoi hi¢u thi hanh an dugc thyc hi¢n theo quy
dinh tai Diéu 30 Luat Thi hanh 4n dan su./.

Noi nhin: TM.HQI PONG XET XU PHUC THAM
- Phong GD-KT TAND Tinh THAM PHAN - CHU TOA PHIEN TOA
- VKSND Tinh;

-Toa an ND TP.S;

- Chi cyc THADS TP.S;

- Duong su;

- Luu: VT, HSVA, TDS.

Pham Thi L2 Hiép
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