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Ban an sb: 01/2024/KDTM-PT
Ngay: 24/01/2024
VIV: “Tranh chdp hop dong
xdy dung”

, _ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH BA RIA-VUNG TAU

- Thanh phin Hpi dong xét xir phiic thdm gém cd:

Tham phan — Chii toa phién toa: Ba Ly Thi Lé Thuy

Cdc Tham phdn: Ong Pao Trong Hai

Ong Cao Minh V¥

- Thar ky phién tda: Ba Nguyén Thi Huyén — Thu ky Toa an nhan dan tinh Ba
Ria — Viing Tau.

- Dai di¢n Vién kiém sdt nhén déan tinh Ba Ria — Viing Tau: Ba Nguyén Thi
Mai — Kiém sat vién tham gia phién toa.

Ngay 17/01/2024 va ngay 24/01/2024, tai tru s& Toa an nhan dan tinh Ba Ria
- Viing Tau xét xir phuc thdm cong khai vy an kinh doanh thwong mai thy 1y so
11/2023/TLPT-DS ngay 27 thang 10 nam 2023 v¢ viéc: “Tranh chap hgp dong xay
dung”.

Do Ban an kinh doanh thuong mai so tham sé 02/2023/KDTM-ST ngay
29/5/2023 cua Toa an nhan dan huyén b, tinh Ba Ria — Viing Tau bi khang cdo.
Theo Quyet dinh dua vu an ra xét xur so 13/2023/QD-PT ngay 06/12/2023; Quyét
dinh hoan phién toa s6 13/2023/QDPT-KDTM ngay 20/12/2023, giira cac duong su:

1. Nguyén don: Cong ty co phan dau tu k¥ thuat xay dung 1.

Dia chi tru so: S6 A, duong s6 B, phudng T, thanh phd V, tinh Ba Ria — Viing
Tau.

Nguoi dai dién theo phap luat: Ong Pham Nhu P, chirc vu: Giam déc Cong
ty. (C6 mat)

Nguoi dai dién theo uy quyén ctia nguyén don: Qng Nguyén Vin N, sinh nim
1985, dia chi: S6 C duong N1, Phuong D, thanh pho V, tinh Ba Ria — Viing Tau.
(Co6 mat)

2. Bi don: Cong ty ¢6 phan thuong mai du lich T1.

Pia chi tru s6: S6 E duong L, phuong Al, thanh phd T2, thanh phd H6 Chi
Minh.

Nguoi dai dién theo phap luat: Ba Tran Duy K, chtc vu: Giam ddc. (ving
mat).
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Nguoi dai dién theo uy quyén cua bi don: Ba Tran Thi Minh L1, sinh nam
1991, dia chi: SO E duong L, phuong Al, thanh ph6 T2, thanh ph6é H6 Chi Minh.
(Theo giay uy quyén ngay 08/05/2023) (Ba L1 c6 mat ngay 17/01/2024 va vang mat
khi tuyén an ngay 24/01/2024).

3. Nguoi 1am chimg: Cong ty ¢6 phan tu van thiét ké xay dung P1.

Dia chi tru so: SO G, ép P2, x& T3, huyén L2, tinh Ba Ria — Viing Tau.

Nguoi dai dién theo phap luat: 6ng Huynh Long V, chirc vu: Giam dbe. (co
don xin vang mat)

4. Nguoi khang cao: Cong ty cd phan thuong mai du lich T 13 bi don.

NOI DUNG VU AN:

*Theo don khdi ki¢n va cdc 10i khai tai Toa dn, dai di¢n theo iy quyén ciia
nguyén don trinh bay:

Ngay 08/4/2021, Cong ty c0 phan dau tu ky thuat xay dung I (viét tat la Cong
ty 1) va Cong ty co phan thuong mai du lich T1 (Vlet tat la Cong ty T1) ky Hop dong
thi cong s6 0804/2021/HDTC/TT-ICT gbi thau Két cAu tang ham giir xe thudc Dy

an Kh}l du lich H, tai tinh 1 F‘ thi trdn P3, huyén D tinh Ba Ria - Viing Tau gia tri
hop dong 1a 26.882.456.038 dong, tam ing hop dong 1a 2.688.248.604 dong.

Thyc hién theo Hop dong da ky két, ngay 12/4/2021 Coéng ty T1 ban hanh
Lénh khoi cong goi thau, Cong ty I tién hanh thi cong cong trinh dung thoa thuan.

Ngay 09/6/2021, Cong ty T1 di tam tng s tién 1.000.000.000 dong. Ngay
12/7/2021, Cong ty | va Cong ty T1 ky Ho so thanh toan dot 1 voi gia tri khoi lugng
da thuc hién sau thué 1 19.056.566.801 dong. Ngay 18/11/2021, Cong ty | va Cong
ty T1 tiép tuc ky HO so thanh toan dot 2 véi gia tri khdi lugng da thuc hién sau thué
12 4.860.390.027 dﬁ)ng Téng gia tri khéi lwong cong viéc ma Cong ty I da thuc hién
12 23.916.956.828 dong Ngay 28/5/2022, Cong ty T1 thanh toan thém cho Cong ty
| 3.000.000.000 dong. Nhu vay, so voi tong gia tri khoi lwong cong viéc ma Cong
ty | da thuc hién dugc, thi Cong ty T1 chua thanh toan cho Coéng ty I la
19.916.956.828 dong.

Thang 12/2021, Coéng ty | da thi cong xong theo hop déng va da gui ho so
quyet toan cho Cong ty T1 nhung Cong ty T1 chua ky. Ngay 31/ 12/2021 Cong ty
T1 gui Cong van s6 31.12.2021/CV néu ly do chua thu xép kip nguon tién Va Xin
Cong ty | gia han thanh toan dén 31/3/2022. Ngay 28/3/2022, Cong ty T1 tlep tuc
gu’l Cong van s6 19/2022/CV-TTG xin gia han thanh toan cong ng cho Cong ty |
dén ngay 05/8/2022. Ngay 29/6/2022, Cong ty T1 tiép tuc gui Cong van xin gia han
thanh toan ng cho Cong ty | dén ngay 25/10/2022 va dong y tra 14i suat cham tra 1a
0,7 %l/thang.

Cong ty | da gia han thanh toan nhiéu lan, nhung Cong ty T1 van khong thanh
toan nén Cong ty | c6 don khoi kién: Cong ty | yéu cau Cong ty T1 phai tra cho
Cong ty | so tién ng dén ngay 20/10/2022 1a 22.270.834.379 dong, trong do: gia tri
thi cong chua thanh toan 12 19.916.956.828 dong, tién 14i cham tra tam tinh tir ngdy
21/4/2021 dén ngay 20/10/2022 1a 18 thang theo mirc 13i suat 0,7%fthang la
2.353.877.551 dong.
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Ngay 20/12/2022 cac bén gém Cong ty T1, Cong ty I, Cong ty cd phan dau tu
x@y dung N2 da can trir 80 tién 2.665.490.040 dong. Vi vay, Cong ty | xac dinh lai
s6 tién CONng ty T1 con chua thanh toan 1a 17.251.466.788 dong.

Tai phién toa so thim, Cong ty | yéu cau COng ty T1 sé ng hop dong
17.251.466.788 ddng va tién 1ai tinh dén ngay 28/5/2023 theo muc 1di suat 0,7
%/thang 1a 3.243.462.908 ddng. Tong cong 1a 20.494.929.696 dong.

Theo ban khai, bién ban hoa giai, nguoi dai dién @y quyén caa bi don
Coéng ty T1 trinh bay:

Cong ty T1 thdng nhat véi 10i trinh bay cta Cong ty | vé viée ky két Hop dong
thi cong s6 0804/2021/HPTC/TT-ICT gbi thau Két cau ting ham giit xe thudc Dy
an Khu du lich H, tai tinh 1§ F, thi trn P3, huyén D, tinh Ba Ria - Viing Tau.

Cong ty T1 khong ddng ¥ v6i yéu cau khoi kién cua nguyén don, Cong ty T1
chua thanh toan no 13 do Cong ty I chua hoan thanh mét s6 hang muc. Pong thoi,
theo bién ban thoéa thuan ngay 20/12/2022 gitra Cong ty T1, Cong ty I, Cong ty N2,
thi Coéng ty T1 chwa thanh toan cho Cong ty I 1a 17.251.466.788 dong. Ngay
05/12/2022, Cong ty T1 c6 don yéu cau phan to dé nghi:

- Budc Cong ty I hoan thanh cac hang muyc sau:

+ Hoan thién nén tﬁng ham brifmg Hardener Sika (FF10), dinh muc 3,2 kg/?
(mau xam).

+ Don v¢ sinh, sira chira, dam va va defect phﬁn két cau.

+ Thi cong két cau nap BTCT che Gen cap gio tuoi tun thang ST5, ST6.

+ Xir Iy niit san va vach ting ham.

- Budc Cong ty I cung cap day du hd so quyét toan theo thoa thuan tai hop
dong.

Nguwoi lam chirng Cong ty cé phén tw vin thiét ké xdy dung P1, trinh bay y
kién ngay 08/5/2023:

Cong ty cd phan tu van - thiét ké xay dung P1 (viét tat la Cong ty P1) 1a don
vi tu van giam sat Dy an Khu du lich H, tai tinh 16 F, thi trdn P3, huyén D, tinh Ba
Ria - Viing Tau do Cong ty T1 1am chu dau tu.

Theo ho so quyét toan giita Cong ty I va Cong ty T1, Cong ty P1 da xac nhan
gia tri quyét toan 1a 24.706.214.389 dong, chua khau trir cac khoan bao lanh tam
mg. Viéc thanh toan do hai bén thuc hién, khéng lién quan dén Céong ty P1 nén dé
nghi Toa an khong dwa Cong ty P1 vao tham gia té tung véi tu cach 1a ngudi co
quyén loi nghia vu lién quan. Pong thoi, Cong ty P1 xin ving mit trong qué trinh to
tung.

Ban an kinh doanh thwong mai so tham s6 02/2023/KDTM-ST ngay
29/5/2023 cua Toa an nhan dan huyén D da tuyén xir:

1. Chap nhan yéu cau khoi kién ctia nguyén don Cong ty | d6i v6i bi don Cong
ty T1.

Budc Cong ty T1 c6 nghia vu tra cho Cong ty | s6 tién 1a 17.251.466.788
ddéng (Mudi bay ty hai trim nim muoi mét triéu bdn trim sdu muoi sau ngan bay
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tram tdm muoi tim dong) va tién 13i 1a 3.243.462.908 dong (Ba ty hai trim bon
muoi ba triéu bon trim sdu muoi hai ngan chin trim 1¢ tim dong). Tong cong l1a
20.494.929.696 dong (Hai muoi ty bon traim chin muoi bdn triéu chin trim hai muoi
chin ngan sau tram chin muoi sau dong).

2. Pinh chi yéu ciu phan t6 ctia bi don Cong ty T1 vé viéc budc Cong ty I
hoan thanh cac hang muc sau:

- Hoan thién nén tang ham bang Hardener Sika (FF10), dinh murc 3,2 kg/m?
(mau xam).

- Cong tac don vé sinh, sita chita, dim va va defect phan két cau.

- Thi cong két cau nap BTCT che Gen cip gié tuoi tun thang ST5, ST6.

- X{r Iy nirt san va vach tang ham.

Cong ty T1 c6 quyén khoi kién lai ddi voi yéu cau nay theo quy dinh cua phap
luat.

3. Dinh chi yéu cau phan t6 cua bi don Cong ty T1 vé viéc budc Cong ty I
cung cap day du cac nghia vu vé cung cap hé so quyet todn theo thda thuan tai hop
dong. Cong ty T1 c6 quyén khoi kién lai doi v6i yéu cau nay theo quy dinh ciia phap
luat.

Ngoai ra ban an so tham con tuyén vé 4n phi va quyén khang céo cua cac
duong su.

Ngay 20/6/2023, bi don 1a Cong ty T1 khang cdo toan bo ban an so thim voi
1y do Toa an cép so thAm chua xem xét toan dién vu an, chwa danh gia hét cac chiing
ctr tai hd so vu an, anh hudng dén quyén va loi ich hop phap ctia bi don.

Tai phién toa phiic tham:

- Dai dién nguyén don gir nguyén yéu cau khai kién va dé nghi Hoi dong xét
xtr phuc tham khong chap nhan yéu cau khang cdo cia bi don, giit nguyén ban an so
tham.

- Pai dién uy quyén cua bi don dé nghi Hoi dong xét xtr chap nhan yéu ciu
khang céo va trinh bay bo sung:

Pé nghi Cong ty I thyuc hién theo bién ban lam viéc ngay 29/3/2023 giita hai
bén 1a can trir s6 tién thép 1.542.642.000 dong ctia Cong ty N3 ma Cong ty T1 giao
cho Cong ty | trong qué trinh thi cong vao s6 ng, nhu vay Cong ty T1 con ng Cong
ty I 1a 15.708.824.788 ddng. Cong ty T1 déng ¥ thanh toan ng goc, khong dong ¥
tinh 13i voi diéu kién Cong ty I cung cap dugc hd so quyét toan, bién ban nghiém
thu theo quy dinh ctia hop dong. Dé nghi Cong ty I thuc hién stra chita mot s6 hang
muc theo yéu cau phan t6 ctia Cong ty T1 tai Toa an so tham. Cong ty T1 xac nhan
do co sy thay do6i nhan sy nén Cong ty T1 chua thyc hién nghia vu ndp tam tng chi
phi t6 tung theo yéu cau ctia Toa 4n so tham.

- Cac duong su khong thoa thuan duge voi nhau vé viée giai quyét vu an.
- Pgi dién Vién kiém sat nhan dén tinh Ba Ria - Viing Tau, phat biéu cé ndi
dung chinh nhu sau:



Viéc tuan theo phap luat ctia Thadm phan va Hoi dong xét xir va Thu ky phién
toa dd chap hanh dang quy dinh t6 tung. Cac duong sy da thuc hién dung quyén va
nghia vu theo quy dinh tai B¢ luat t tung dan su.

V& noi dung vu an: Dé nghi Hoi dong xét xir phuc tham tuyén: chip nhan mot
phan khang cdo ctia Cong ty T1; can cir khoan 2 diéu 308 Bo luat té tung dan su dé
nghi stra Ban an so tham vé phan 1ai suat: budc Cong ty T1 phai thanh toan cho Cong
ty | ng gbc 17.251.466.788 dong va lai sudt tinh dén ngay 28/5/2023 la
3.092.166.067 dong.

NHAN DPINH CUA TOA AN:

Sau khi nghién clru céc tai li¢u co6 trong ho so vu an, dugc tham tra tai phién
toa va can ct vao két qua tranh tung tai phién toa, Ho1 déng x¢t xr phuc tham nhan
dinh:

[1] V& thu tyc tb tung:

Pon khang cao cua Cong ty T1 dugc ndp trong thoi han luat dinh va da nop
tién tam Ung an phi phic tham nén hop 1.

V& quan hé phép luat va tham quyén giai quyét: Tranh chap gitta nguyén don
la Cong ty | v4i bi don 1a Cong ty T1 trén co so thuc hién Hop dong giao thau sb
0804/2021/HPTC/TT-ICT la tranh chép phat sinh trong hoat dong xay dung giira
hai t6 chirc c6 diang ky kinh doanh véi nhau va déu ¢6 myc dich lgi nhuén; theo hop
d6ng cac bén thoa thuan Iya chon Toa an c¢6 tham quyén tai tinh Ba Ria -Viing Tau
giai quyét 13 Toa 4n noi cac bén thuc hién L hop dong. Do d6, Toa an nhan dan huyén
b, tinh Ba Ria - Viing Tau thu ly giai quyet theo thu tuc so tham 1a dung tham quyén
theo quy dinh tai Diéu 30, Piéu 35 va Diéu 39 B6 luat to tung dan su ndm 2015.

[2] V& noi dung:

[2.1] Xét Hop dong xay dung va qua trinh thuc hién hop dong:

Cong ty | va Cong ty T1 ky két hop dong thi cong s6 0804/2021/HDTC/TT-
ICT, ngay 08/4/2021 dé thi cong goi thau Két cau ting ham giit xe thudc Dy an Khu
du lich H, tai tinh 16 F, thi trAn P3, huyén D, tinh Ba Rja Viing Tau; thi cong theo
thiét ké ban vé thi cong va quy cach k¥ thuat va chiing loai vat tu, bién phap t6 chic
thi cong da dugc chu dau tu phé duyét; gia tri hop dong 26.882.456.038 dong; loai
hop dong: theo don gia cb dinh, khdi lwong theo thuc té thi cong. Thoi gian thuc
hién hop dong 13 60 ngay ké tir ngay khoi cong. Pon vi tu van giam sat Dy an Khu
du lich H 14 Céng ty P1. Nhu vdy, Hop dong giao thau s6 0804/2021/HDTC/TT-
ICT, ngay 08/4/2021 duoc ky két giitra Cong ty I va Cong ty T1 trén co so tu nguyén,
phu hop vai phép ludt, nén phat sinh hiéu luc.

Qua trinh thue hién hop dong va phu luc hop déng: Cong ty I da thuc hién
dung theo ndi dung cua hop dong. Tung giai doan hoan thanh thi cong, Cong ty I va
Cong ty T1, dai dién tu van giam sat, quan 1y du an cua chu dau tu déu 1ap bién ban
x4c nhan khoi luong theo tirng dot, lam ddi chiéu thanh toan. Cu thé, ho so thanh
toan dot 1 ngay 12/7/2021 gia tri nghiém thu sau thué 1a 19.056.566.801 dong; hd
so thanh toan dot 2 ngay 18/11/2021 gia tri nghiém thu sau thué 13 4.860.390.027
déng; tai hd so thanh toan 2 dot nay cac bén gém chi dau tu, bén thi cong, tu van
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giam sat va quan 1y du 4n ctia chu dau tu da ky xac nhan Bang chi tiét khoi luong
cong viéc; Bang tong hop khdi lugng cong viée hoan thanh; Bang tong hop gié tri
dé nghj thanh toan co chit ky va con dau cua ca 02 dai dién C6ng ty.

Sau khi thi cong xong du an, Cong ty I da lap Hb so quyet toan c6 xac nhan
ctia don vi tu van giam sat du an 1a Cong ty P1 giao cho chu dau tu; Ban quan ly du
an cua chu dau tu c6 ky nhay nhung chu dau tu chua ky Ho so quyét toan; tong gia
tri quyét toan cong trinh sau thué 1a 24.706.214.398 dong.

Ngay 23/12/2021, Cong ty | ban hanh Cong vin s6 09.21/CV-ICT.21 gii Cong
ty T1 x4c nhan dd hoan thanh hop dong thi cong va yéu cau thanh toan toan bd cong
ng trudc ngay 30/12/2021. Ngay 31/12/2021, Cong ty T1 ban hanh Cong vin s6
31.12/2021/CV phuc dap Cong ty I xin gia han cong ng dén ngay 31/3/2022. Pén
ngay 03/01/2022, Céng ty | ban hanh Céng van sé 11.21/CV-ICT.21 gui Cong ty
T1 yéu cau xac nhan cong no va 13i qua han phai thanh toan. Ngay 28/3/2022, Cong
ty T1 ban hanh Cong van s 19/2022/CV-TTG giri Cong ty I x4c nhan cong no 1a
20.794.086.005 ddng va dé nghi thanh toan trong 4 dot, thanh toan dut diém ngay
05/8/2022. Ngay 29/6/2022, Cong ty T1 ban hanh Cong van sé 40/2022/CV-TTG
giri Cong ty I xac nhan cong no 17.794.086.005 ddng va dong ¥ voi mire 13i suit qué
han 0,7%/thang, xin thanh toan thanh 4 dot; thanh toan dut diém ngay 25/10/2022.
Tuy nhién, dén ngay 25/10/2022 Coéng ty T1 van khong thanh toan cong ng cho
Congty I.

Ngay 20/12/2022, tai Bién ban hop thoa thuan ba bén gdm: Cong ty I, Cong ty
T1, Cong ty N2, da thong nhét: Cong ty T1 dang ng Cong ty I s0 tién gde theo gia
tri thanh toan dot 1 va dot 2 1a 19.916.956.828 dong, Cong ty I dang ng Cong ty N2
2.665.490.040 dong; Cong ty N2 ddng ¥ can trir sb tién no ctia Cong ty I thay cho
Cong ty T1; Cong ty T1 con phai tra cho Cong ty I 17.251.466.788 dong. Tai Toa
an cap so thém, Cong ty T1 xac nhan con ng Cong ty I 17.251.466.788 dong.

[2.2]. Xét khang cdo cua Céng ty T1:

[2.2.1]. Cong ty T1 cho rang Cong ty | chwa hoan thanh nghia vu vé viéc cung
cap bién ban nghiém thu, ho so thanh quyét toan nén Cong ty T1 chua thanh toan
ng. Nhu nhén dinh ¢ muc [2.1], sau khi thi cong goi thau dugc giao Cong ty I da
hoan thién Ho so quyet toan voi tong gia tri quyet toan cong trinh sau thue la
24.706.214.398 dong gom: Bang tong hop chi tiét khdi luong quyét toan, Bang tong
hop | khéi luong quyét toan, Bang tong hop gia tri khdi lugng cong vige hoan thanh -
quyét toan, cac Bang déu c6 xac nhan ctia don vi tu van giam sat cia Cong ty T1 la
Cong ty P1; c¢6 chir ky nhay ctia Ban quan Iy dy an bén chu dau tu; hd so chuyén
cho chu dau tu nhung chu dau tu chua ky Ho so quyét toan, to chirc nghiém thu.
Theo quy dinh tai diém d khoan 2 Diéu 112 va khoan 3 Piéu 123 Luat Xay dung thi
Cong ty T1 phai c6 nghia vu t6 chirc nghiém thu, thanh toan, quyét toan cong trinh.
Cong ty T1 khong chi ra cac hang muc do Cong ty I thi cong cong trinh khong dat
yéu cau chét luong dé 1am cin ctr khong nghiém thu, trong khi don vi tu van giam
sat cua Cong ty T1 Ia Cong ty P1 xac nhan cong trinh da thi cong xong va xac dinh
gia tri quyét toan theo ding quyén va nghia vu ctia nha thau giam sat thi cong theo
Piéu 122 Luat Xay dung. Nhu vay, Cong ty I da hoan thanh nghia vy nhan thau,



hoan thanh ho S0 gia tri quyét toan va Cong ty T1 da tiép nhan cong trinh thi phai
c6 nghia vu quyét toan, thanh ly hop d6ng xay dung theo quy dinh tai Diéu 147 Luat
Xay dung. Xét yéu cau khai kién cua nguyén don chi dé nghi Cong ty T1 thanh toan
s6 tién no cla 02 dot thi cong da duoc chu dau tu 1a Cong ty T1 ky nghiém thu, ky
hé so gia tri quyét todn ma khong yéu cau thanh toan quyét toan cong trinh sau thué
13 24.706.214.398 ddng 1a co lgi cho Cong ty T1 789.257.570 ddng. Cong ty T1 con
ng 17.251.466.788 dong 1a vi pham nghia vu thanh toan theo diéu 144 Luét Xay
dung, Piéu 19, Piéu 20 Nghi dinh s 37/2015/ND-CP, ngay 22/4/2015 va Piéu 5
Hop ddng giao thau s6 0804/HDTC/TT-ITC. Do viy, viéc Toa an cap so tham chip
nhan yéu cau khoi kién ctia Cong ty I va budc Cong ty T1 phai thanh toan s6 no gdc
hop dong 13 17.251.466.788 dong 1a co can ctr nén chap nhan. Cong ty T1 khang cao
cho rang Cong ty I chua hoan thanh hd so thanh quyét toan nén chua phét sinh nghia
vu thanh toan l1a khong c6 co s6, trai voi cac quy dinh phép luat dugc vién dan trén.

Tda 4n so tham cho rang yéu cau cla Congty T1 vé viéc budc Cong ty I cung
cap day du cac nghia vu vé cung cap ho so quyet toan theo thoa thuan tai Hop dong
la yéu cau phan t6 1a khong chinh xac ma can xac dinh day 1a y kién cua bi don vé
yéu cau khoi kién cua nguyén don.

[2.2.2] V& yéu cau tai phién tda phuc tham cta dai dién Cong ty T1, dé nghi
Cong ty | khau trir tién thép 1.542.642.000 dong cua Cong ty trach nhiém hiru han
mot thanh vién sat thép xay dung N3 (viét tat 1a Cong ty N3) vao sb no: Cong ty |
thtra nhén trong qua trinh thi cong Cong ty T1 da ban giao sO luong thép tri gia
1.542.642.000 dong Tai bién ban lam viéc ngay 29/3/2023, Cong ty T1 dé nghj
Cong ty | can trir s6 tién thép 1.542.642.000 dong ciia Cong ty N3. Tai Cong van s6
15/CV/ICT.23 ngay 04/4/2023 (but luc 147) Cong ty I phan hoi do sd ng nay chua
dugc 03 bén xac nhan, dong thoi Cong ty I khong nhan dugc hoa don cua Cong ty
N3 nén khong dong y can trir no. Sau khi nhan Cong van sd 15/CV/ICT ngay
04/4/2023 cua Cong ty I, Cong ty T1 khong phan hoi gi, ciing khong dé nghi Toa 4 an
cip so thAm xem xét. Tai phién toa phuc tham, Cong ty T1 ciing khong cung cap
dugc ¥ kién dong v cin trir no ctia Cong ty N3. Do do, khong co co so de xem xet
ndi dung khang cao nay ctia Cong ty T1; cac bén co quyén thoa thudn cén trir sd no
nay tai giai doan thi hanh an dan sy.

[2.2.3] V& yéu cau ciia Cong ty T1 cho rang Cong ty I chua hoan thién mot sd
hang muc trong qua trinh thuc hién hop déng nén dé nghi stra chira.

Xét thay: Phia nguyén don da chirg minh yéu cau khéi kién ctia minh thong
qua cac ching ctt nhu di néu tai muc [2.1]; hd so quyét toan dot 1 va dot 2 déu c6
chir ky va con dau cua ca dai dién cong ty giao thau, nhan thau va don vi tu van giam
sat. Tai giai doan so tham cling nhu phién toa phtic thim hom nay, phia bi don déu
thira nhan, khong phan ddi cac chtng cir nay. Do d6, can cir khoan 2 Piéu 92 Bo
luat t6 tung dan sy, nguyén don khong c6 nghia vu phai chirng minh ndi dung néu
trén. Cac chtng ctr néu trén da thé hién rd, phia nguyén don di hoan tt cong viéc
cua minh, cac bén da nghiém thu cong trinh dot 1 va dot 2, bi don khong c6 y kién
vé chét luong cong trinh va c6 nhiéu van ban xin gia han no nhung lai khong thuc
hién nghia vu thanh toan. Dén khi nguyén don khai kién, Toa an cip so tham thu Iy
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vu an thi bi don c6 Ban trinh bay yéu cau phan t6 ngay 05/12/2022 va gul kem Cong
van s6 09.22/CV- TT ngay 26/9/2022 néu cac danh muc nhimg cong viéc con ton
dong cta nha thau gdm: Hoan thién nén ting hdm bang Hardener Sika (FF10), dinh
muc 3,2 kg/m (mau xam); Don v¢ sinh, stra chira, ddm va va defect phan két ciu;
Thi cong két cau nap BTCT che Gen cip gi6 tuoi tun thang STS, ST6; Xt 1y nirt san
va vach ting ham. Toa 4n cap so thim di thy 1y don phan td, tuy nhién bi don khong
ndp tam Gng chi phi thAm dinh theo Thong bao sé 12/TB-TA, ngay 10/3/2023 vé
tam tng chi phi thAm dinh cong trinh x4y dung. Toa 4n cip so thdm d4 triéu tap hop
1¢ nhung bi don 02 1an vang mit khong 1y do. Cin ¢t quy dinh tai diém d khoan 1
Diéu 217; diém a khoan 2 Diéu 227 B0 luat to tung dan sy nam 2015, Toa an cép SO
tham dinh chi yéu cau phan t6 ctia bi don va tuyén bi don c6 quyén khai kién lai 1a
dung trinh tu thi tuc luat dinh. Do d6, khong ¢ co sé dé xem xét lai yéu cau phan
td cta bj don theo noi dung khéang cao cua bi don.

[2.3] V& phat vi pham

Piéu 15 Hop dong giao thau sé6 0804/HDTC/TT-ITC quy dinh vé phat vi
pham do chdm tién do thi cong va cham thanh toan. Tuy nhién, qué trlnh thi cong va
tai Toa an cap so tham ca Cong ty I va Cong ty T1 déu khong yéu cau nén khong
xem Xét.

[2.4] Xét yéu cau thanh toan 13i cham tra ctia Cong ty I.

Tai Diém a Piéu 5.4.1 Hop dong giao thau s6 0804/HDTC/TT-ITC quy dinh:
“Viéc thanh todn khoi lwong hoan thanh tung dot dwoc thuc hién trén co so khoi
lwong cong viéc da hoan thanh va da nghiém thu theo quy dinh. Bén A sé thanh toan
cho bén B 90% khoi luong céng viéc da hoan thanh sau khi triv cdc khodn thanh
todn tam g twong mg voi 1y 1é 10% gid tri thanh todan méi dot” va “Chi dau tw sé
thanh todn cho nha thau chdm nhat trong vong 07 (bay) ngay ké tir ngay chii dau tw
nhdn dwoc hé so thanh toan hop 18",

Nhu phén tich ¢ trén, Congty T1davi pham nghia vu thanh toan, do vay phai
chiu lai suat cho vay ctia ngan hang d6i véi s6 tién cham thanh toan. Tai Cong van
s6 40/2022/CV-TTG ngay 29/6/2022 Céng ty T1 dé nghi 4p dung murc 13i suat
0,7%/thang va Cong ty | chap nhan. Xét murc 14i suit thoa thuan 0,7% cua hai bén
1a ¢6 co sa, phtt hop v6i quy dinh tai diém d khoan 4 Diéu 146 Luat Xay dung, khoan
2 Piéu 43 Nghi dinh s6 37/2015/ND-CP ngay 22/4/2015 quy dinh chi tiét vé hop
d6ng xdy dung va Diéu 306 Lut Thuong mai nim 2005; Piéu 351, 357 Bo luat Dan
su.

Vé cach tinh i, ban 4n so tham chap nhan toan b sé 13i theo “Bang tong hop
cong ng va 1di qua han thanh toan” do Cong ty I lap ngay 28/5/2023 trong do6 c6 ca
phan tinh 1i cta sd tién Cong ty T1 chua tam ung 1.688.248.603 d6ng va chua xem
xét den cac chung tu, giay de nghi thanh toan timg dot cua hai bén 1a chua chinh
x4c, can stra ban an so thim vé tinh 14i suat nhu sau:

- Ho so thanh toan dot 1 duoc hai bén cong ty ky nghiém thu va xac nhan
ngay 12/7/2021 véi gia tri 19.056.566.801 dong. Tai gidy dé nghi thanh toan sd
06.21/DNTT-ICT.21 ngay 13/7/2021, Cong ty | dé nghi thanh toan, nhung qua 7
ngay Cong ty T1 van khong thanh toan, do ¢6 Cong ty T1 phai chiu 13i suat d6i voi
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90% ctia s tien 19.056.566.801d6ng sau khi trir 1.000.000.000 dong tam tmg (90%
= 16.250.910.120 dong), 1ai cham tra tinh tir ngdy 19/7/2021 dén thoi diém cham
dut hop dong.

- H so thanh toan dot 2 dugc hai bén cong ty ky nghiém thu va xac nhan
ngay 18/11/2021 voi gia tri 4.860.390.027 ddng. Tuy nhién, dén ngay 13/12/2021
Cong ty | mai co gidy dé nghi thanh toan, nhung quéa 7 ngay Cong ty T1 van khong
thanh toan. Do d6, Cong ty T1 phai chiu 1ai suat dbi voi 90% gié tri khdi luong
nghiém thu 4.860.390.027 dong (90% = 4.374.351.024 ddng), lai tinh tir ngay
21/12/2021 dén thoi diém cham dut hop déng

Picu 13.2.1 Hop dong giao thau s6 0804/HDTC/TT-ITC quy dinh: “Bén B
khéng nhdn dwoc so tién dwoc thanh todn trong vong 15 ngay ké tir ngay dén han
thanh toan” thi bén B duoc quyén cham dut hop dong va Piéu 13.4 Hop dong giao
thau s6 0804/HDTC/TT-ITC quy dinh vé thanh toan khi cham dut hop dong: “Sau
khi thong bao cham dut hop dong theo khodn 13.2 cua hop dong da c6 hiéu lyc, cdc
bén sé tién hanh quyet toan gia tri khoi lwong thyee té da thuee hién tinh dén thoi diém
cham dut”. Can ctr gidy dé nghi thanh toan ngay 13/12/2021 cua Cong ty I, Cong
van sd 09.21/CV-ICT.21 ngay 23/12/2021 ctia Cong ty I va Cong vin s
31.12/2021/CV ngay 31/12/2021 cua Cong ty T1, xac dinh ngay 31/12/2021 la ngay
Cong ty T1 c¢6 nghia vu phai thanh toan khdi lugng thuc té dot 1 va dot 2 cho Cong
ty 11 23.916.956.828 dong - 1.000.000.000 dong tién tam g = 22.916.956.828
d6ng va chiu 13i suat cham tra véi sb tién nay.

Céc tinh tién 13i cu thé nhu sau:

- T ngay 19/7/2021 dén ngay 31/12/2021 tinh 13i suat trén sd tién
16.250.910.120 dong: 16.250.910.120 dong x 166 ngay x 0,7%/thang = 629.451.918
dong (1).

- Tu ngdy 21/12/2021 dén ngay 31/12/2021 tinh 1di suat trén sb tién
4.374.351.024 dong: 4.374.351.024 dong x 11 ngay x 0,7%/thang = 11.227.500
dong (2).

- T ngdy 01/01/2022 dén ngay 27/5/2022 tinh 14i suat trén sd tién
22.916.956.828 dong: 22.916.956.828 dong x 147 ngay x 0,7%/thang = 786.051.619
dong (3).

- Tir ngay 28/5/2022 dén ngay 19/12/2022 tinh trén sb tién 22.916.956.828
ddng - 3.000.000.000 dong (Cong ty T1 tra ngay 28/5/2022)=19.916.956.828 dong:
19.916.956.828 dong x 206 ngay x 0,7%/thang = 957.341.724 dong (4).

- TUr ngay 20/12/2022 dén ngay 29/5/2023 (ngdy xét xir so tham) tinh trén sd
tién 19.916.956.828 dong - 2.665.490.040 ddéng (can trir ng Cong ty N2 ngay
20/12/2022) = 17.251.466.788 dong: 17.251.466.788 dong x 161 ngay x 0,7%/théng
= 648.080.102 ddng (5).

Nhu vay, téng tién 13i Cong ty T1 phai thanh todn cho Cong ty I tinh dén ngay
29/5/2023 1a (1) + (2) + (3) + (4) + (5) = 3.032.152.863 dong.

[3] T nhitng phan tich trén, Hoi dong xét xir xét thiy khong cd co s¢ chép
nhan khang céo ctua Cong ty T1; gilt nguyén ban an so thim vé viéc budc Cong ty
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T1 thanh toan no gdc cho Cong ty I 1a 17.251.466.788 ddng, stra phan 1i suat cla
an so tham budc Cong ty T1 thanh todn no 14i tinh dén ngay 29/5/2023 cho Cong ty
| 123.032.152.863 dong. Tong cong ng gdc va 13i 13 20.283.619.651 dong (1am tron
50 20.283.620.000 dong).

Ap dung Piéu 13 Nghi quyét s 01/2019/NQ-HDTP, ngay 11/01/2019 cua
Hoi d6ng Tham _phan Toa an nhan déan t6i cao hudng dan 4 ap dyng mot s6 quy dinh
ctia phap luat vé 1ai suit, phat vi pham; stra 4n so tham vé phan quyét dinh tuyén
cham thyc hién nghia vu thi hanh an 1 ké tir ngdy tiép theo ctia ngay xét xir so tham.

[4] Y kién cua dai dién Vién kiém sat nhan dan tinh tai phién toa phuc tham
pht hop v6i nhan dinh trén cua Hoi dong xét xu.
[5] V& an phi:

- An phi kinh doanh thuong mai so thim: Céng ty T1 phai chiu 128.284.000
dong.

- An phi phuc tham: Do sira 4n so tham nén Cong ty T1 khong phai chiu an
phi phtic tham theo quy dinh.

Sung cong quy tién tam Gmg an phi phan t6 300.000 dong cuia Cong ty T1.
Tda 4n so tham can rat kinh nghiém vé tinh tam mg 4n phi kinh doanh thwong mai
khong cé gia ngach 1a 3.000.000 dong.

Vi céc 1€ trén,

QUYET PINH:

Can cu vao:

- Cac Piéu 30, 35, 39, 218, 227, 228 B0 luat t6 tung dan su nim 2015 va
khoan 2 Piéu 308 B¢ luat to tung dan su ndm 2015;

- biéu 351 va 357 Bo luat Dan su;

- Cac Diéu 112, 122, 123, 146, 147 Luat X4y dung;

- Khoan 2 Diéu 43 Nghi dinh s6 37/2015/ND-CP ngay 22/4/2015 ciia Chinh
phu quy dinh chi tiét vé hop dong xay dung;

- Nghi quyét s6 326/2016/UBTVQH 14 ngay 30-12-2016 quy dinh vé muc thu,
mién giam, thu, ndp, quan 1y va sir dung 4n phi va 1¢ phi Toa 4n.

Tuyén xir: Chap nhan mot phan khang cdo ctia bj don Cong ty T1. Stra ban an
so tham sb 02/2023/KDTM-ST ngay 29/5/2023 clia Toa an nhan dan huyén D, tinh
Ba Ria-Viing Tau vé1 ndi dung:

1. Chap nhan yéu cau khoi kién caa Cong ty I.

Budc COng ty T1 c6 trach nhiém tra cho ctia Cong ty | s6 tién 20.283.620.000
d6ng (hai muoi ty hai trim tdm muoi ba triéu Sau trim hai muoi ngan dong), trong
d6 no gc 1a 17.251.466.788 dong, no 13i 1a 3.032.152.863 ddng. Thanh toan mot
1an ngay sau khi ban an c6 hiéu luc phép luat.

Ké tir ngdy tiép theo ctia ngay xét xtr so tham, cho dén khi thi hanh an xong,
bén phai thi hanh 4n con phai chiu khoan tién 14i cia s6 tién con phai thi hanh an
theo murc 13i suét quy dinh tai khoan 2 Diéu 468 cta Bo luat Dan sy nim 2015 tai
thoi diém thanh toan twong tng véi s6 tién va thoi gian cham tra.
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2. Pinh chi yéu ciu phan t6 cua bi don Cong ty T1 vé viéc budc Cong ty |
hoan thanh cac hang muc sau:

+ Hoan thién nén ting him bang Hardener Sika (FF10), dinh muc 3,2 kg/m?
(mau xam).

+ Cong tac don vé sinh, sita chita, ddm va va defect phﬁn két cAu

+ Thi cong két cau ndp BTCT che Gen cap gio6 tuoi tun thang ST5, ST6

+ Xur Iy nGt san va vach tang ham.

Cong ty T1 c6 quyén khoi kién lai dbi voi yéu cau nay theo quy dinh cua phap
luat.

3. Vé 4n phi:

Cong ty T1 phai chiu 4n phi kinh doanh thuong mai so tham 1a 128.284.000
doéng (Mot traim hai muoi tdm triéu hai trim tdm muoi bon ngan dong).

Sung coéng quy Nha nude sb tién Cong ty T1 da nop 1a 300.000 dong (Ba tram
ngan dong) theo bién lai thu s6 0010111 ngay 05/01/2023 caa Chi cuc thi hanh an
dan sy huyén b, tinh Ba Ria -Ving Tau.

Hoan lai cho Cong ty | s6 tién tam (mg 4n phi da nop 1a 65.000.000 dong (Sau
muoi 1am triéu dong) theo bién lai thu s6 0010019 ngay 03/11/2022 cia Chi cyc thi
hanh an dan sy huyén D, tinh Ba Ria -Viing Tau.

An phi kinh doanh thwong mai phuc tham: Cong ty T1 khong phai chiu an phi
kinh doanh thuong mai phtic tham. Hoan tra cho Cong ty T1 2.000.000 dong (Hai
triéu dong) tién tam Ung an phi phic tham da ndp theo Bién lai thu tién s6 0010408
ngay 13/7/2023 caa Chi cyc thi hanh &4n dan sy huyén D.

Truong hop ban an, quyét dinh dugc thi hanh theo quy dinh tai Diéu 2 Luat
Thi hanh 4n dan sy thi ngudi dugc thi hanh 4n dan sy, nguoi phai thi hanh an dan su
¢ quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, ty nguyén thi hanh an
hodc bi cudng ché thi hanh an theo quy dinh tai cac Piéu 6, 7 va 9 Luat Thi hanh 4n
dan su; thoi hi€u thi hanh an duoc thuc hién theo quy dinh tai Diéu 30 Luat Thi hanh
an dan suy.

Ban an phuc tham c6 hiéu luc phap luit ké tir ngay tuyén 4n.

Noi nhin: - . , > , <
- VKSND tinh BR-VT: TM. HQI PONG XET XU PHUC THAM

- TAND huyén Dit Po; THAM PHAN — CHU TQA PHIEN TOA
- Chi cuc THADS huyén it Po;

- Cac duong su;

- Luu ho so.

Ly Thi Lé Thuy
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