TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIA VIET NAM
QUAN BA DINH Doc lap - Tw do - Hanh phuc
THANH PHO HA NOI

Ban an s0: 51/2023/ KDTM-ST
Ngay: 26/7/2023.
(VIV:Tranh chdp hop dong
Mua ban).

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN QUAN BA PINH, THANH PHO HA NOI
- Thanh phan Hpi dong xét xir so tham gom cd:
- Tham phdn - Chii toa phién toa: Ong Hoang Pinh Trung
- Cdc Hgi tham nhdn dan:
1/ Ba Nguyén Thi Thuy
2/ Ba Luong Thi Phuong
- Thuw ky phién toa: Ba Pong Minh Hoan — Thu ky Toa 4n nhan dan quan Ba Dinh, thanh phé
Ha Nai.
- Dai di¢n Vién kiém sdt nhan dén qudn Ba Dinh, thanh phé Ha Ngi tham gia phién toa: Ba
Bui Mai Phuong - Kiém sét vién.
Trong cac ngay 25 va 26 thang 7 nam 2023, tai try s TOa an nhan quan Ba Dinh, thanh pho
Ha Noi; Xét xir so tham cong khai vy an Kinh doanh thuong mai so tham thu ly 5O
147/2022/TLST-KDTM ngay 01/11/2022, Theo quyét dinh dua vu an ra xeét xu sO
199/2023/QP-XXST ngay 19/6/2023, Quyét dinh Hodn phién toa s6 120/2023/QD-HPT ngay
30/6/2023; Quyét dinh Hodn phién toa s 127/2023/QD-HPT ngay 13/7/2023 vé viéc : Tranh
chap hop ddng mua ban giita:
1. Nguyén don: Cong ty TNHH M;
Tru so: 351 ngd Q, phd T, phuong Q, quan H, thanh phdé Ha Noi. Do ong Nguyén Hai S —
Giam ddc nguoi dai dién theo phap luat cia Cong ty TNHH M 1am dai dién. (Ong Nguyén Hai
S c6 mat).
Nguoi bao vé quyén va lgi ich hop phap ciia Cong ty TNHH M: Luat sw Pang Xuan B — Vian
phong Luat su Tri Bic — Poan luat su thanh phé Ha Noi. (Luat su Bang Xuan D c6 mat).
2. Bi don: Cong ty C6 phdn Pau tw va phat trién xdy dung H,
Tru so: 12A phd P, phuong N, quan Ba Binh, thanh ph Ha Noi.
Do ba Mai Quynh T lam dai dién theo hop ddéng ty quyén lap ngay 23/11/2022 cua Ba
Nguyen Thi O —Téng giam dbc nguoi dai dién theo phap luat cua Cong ty C6 phan Pau tu va
phat trién xay dung H tai Van phong cong ching Tran Hiéu s6 cong ching 1372, quyén sb
02/2022 TP/CC-SCC/HDGD. (Ba Mai Quynh T c6 mat).
3. Nguoi lam chitng: Ong Nguyén Dirc H sinh niam 1972 — Pi trung dpi xdy dung so 18 -
Cong ty Co phin DPau tw va phdt trién xdy dung H.
Hién tra tai: P 203 nha A4 phuong M, quan H, thanh phé Ha Noi.
NQI DUNG VU AN:
Trong don khoi kién va cdc ot khai trong qua trinh giai quyét vu an, ciing nhw tai phién toa so
tham nguyen don la cong ty TNHH M ¢6 y kién: Dé nghi Toa 4n nhin dan quan Ba Dinh,
thanh ph6 Ha Noi: Tuyén budc Cong ty C6 phan Dau tu va phat trién xay dung H phai thanh
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toan cho Cong ty TNHH M theo céc hop dong kinh té sau: Hop dong kinh té s6 12/HPKT ky
ngay 09/11/2015; Hop dong kinh té sé 18/HPKT ky ngay 25/3/2016; Hop dong sb 04/HDKT
ngay 14/5/2016 va phu luc hop dong sé 04/HDKT ky ngay 02/10/2016, tong sd tién la
846.026.000 dong trong do:

- Tong s6 tién hang (xi mang) con no: 530.316.000 dong;

- Lai tra cham tinh theo 14i sudt qué han cia ngan hang Nong nghiép va phat trién nong thon
Viét Nam 13 10%/nam tinh tir ngdy bén Cong ty C6 phan Dau tu va phat trién xay dung H Vi
pham nghia vy thanh toan dén nay. Thoi gian tinh tra cham tir ngay 01/02/2017 dén ngay
15/10/2022; 14i tra chdm tinh thanh tién 1a: 315.710.000 dong;

Cin cit Iy do chitng minh cho yéu cdu khdéi kién ciia nguyén don:

+ Ngay 09/11/2015, Bén A (Bén mua) Cong ty C6 phan Pau tu va phat trién xay dung H do
6ng Ngo Ptic M — Pho giam dbc lam dai dién ba Bén B (Bén ban) Cong ty TNHH M do 6ng
Nguyén Hai S — Giam dbc 1am dai dién tién hanh ky két hop dong Kinh té s6 12/HPKT voi
ndi dung: Bén A dong y mua, Bén B dong ¥ ban xi mang Chinfong PC30 dé phuc vu bén A thi
cobng céng trinh L& TT5- Khu nha ¢ sinh thai X — phuong X, quan N, TP Ha Noi v6i chiing
loai, khdi lugng va don gia tam tinh nhu sau: Xi mang bao Chinfong PC30, 50 tan don gia
1.280.000 dong/tan thanh tién 64.000.000 dong; VAT 10% : 6.400.000 dong; Tong cong:
70.400.000 ddng;

Phuong thire giao nhan: Khi ¢6 nhu ciu, Bén A thong bao cho Bén B bang dién thoai, trong d6
néu rd sd lugng, quy cach ching loai hang hoa thdi gian giao nhan hang. Trén co so yéu cau
ciia Bén A, Bén B sé& xac nhan va giao hang. Phuong thtic giao nhan: Co so tinh khdi lugng
giao nhan thue té tai cong trudng. Giao nhin xong hai bén ky vao bién ban giao nhan hang dé
1am co s& cho viéc thanh quyét toan giita hai bén.

Phuong thirc thanh toan: Thanh toan: Sau khi bén B cung cap xong ting dot hang hoa , hai
bén s& cung nhau tién hanh déi chleu khéi lugng thuc té giao nhan. Bén A s€ thanh toan hét
gia tri hang h6a ma Bén B da cung cap trong vong 05 ngay ké tir ngay Bén A nhédn dugc ho so
thanh toan; Ho so thanh toan bao gom: Gidy dé nghi thanh toan kém theo ddi chiéu cong no;
Bién ban giao nhan hang hoa c6 xac nhan cua hai bén; Hoa don VAT day du, hop phép theo
quy dinh hién hanh.

+ Ngay 25/3/2016, Bén A (Bén mua) Cong ty Co phan Pau tu va phét trién xay dung H do
6ng Ngo DPirc M — Pho giam dbc 1am dai dién va Ngudi truc tiép thuc hién hop dong va chiu
trach nhiém thanh quyét toan 13 Ong Nguyén Dtc H - Doi trudong doi xay dung sb 18 va Bén
B (Bén ban) Cong ty TNHH M do 6ng Nguyén Hai S — Giam ddc 1am dai dién tién hanh ky
két hop dong Kinh té s6 18/HPKT véi ndi dung: Bén A déng ¥ mua, Bén B dong y ban xi
miang Chinfong PC30 dé phuc vu bén A thi cong cong trinh L6 TT5 + BT4- Khu nha & sinh
thai X — phuong X, quian N, TP Ha Noi véi ching loai, khdi luong va don gia tam tinh nhu
sau: Xi mang bao Chinfong PC30 350 tan don gia 1.400.000 dong/ tan thanh tién 490.000.000
dong;

Phuong thire giao nhin: Khi ¢6 nhu ciu, Bén A thong bao cho Bén B bang dién thoai, trong d6
néu rd sd lugng, quy cach ching loai hang hoa thoi gian giao nhan hang. Trén co s& yéu cau
ctia Bén A, Bén B s& x4c nhan va giao hang. Phuong thirc giao nhan: Co sé tinh khdi luong
giao nhan thuce té tai cong truong. Giao nhin xong hai bén ky vao bién ban giao nhan hang dé
1am co s& cho viéc thanh quyét toan giira hai bén.

Phuong thirc thanh todn: Thanh toan: Sau khi bén B cung cép xong timg dot hang hoa , hai
bén s& cung nhau tién hanh ddi chiéu khdi luong thuc té giao nhan. Bén A s& thanh toan hét
gia tri hang h6a ma Bén B da cung cap trongn vong 05 ngay ké tir ngdy Bén A nhan duoc hd
so thanh toan; Hd so thanh toan bao gdm: Gidy dé nghi thanh toan kém theo ddi chiéu cong
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ng; Bién ban giao nhan hang hda c6 xac nhan cua hai bén; Héa don VAT day du, hop phap
theo quy dinh hi¢n hanh.
+ Ngay 14/5/2016, Bén A (Bén mua) Cong ty C6 phan Dau tu va phat trién xay dung H do
6ng Ngo Dtrc M — Pho giam dbc 1am dai dién va Nguoi truc tiép thuc hién hop dong va chiu
trach nhiém thanh quyét toan 1a Ong Nguyén Dtc H - Doi truong doi xay dung 5O 18 va Bén
B (Bén ban) Cong ty TNHH M do ong Nguyén Hai S — Giam déc lam dai dién tién hanh ky
két hop ddng Kinh té s6 04/HPKT véi ndi dung: Bén A ddng y mua, Bén B dong ¥ ban xi
miang Chinfong PC30 dé phuc vu bén A thi cdng cong trinh L6 BT1- Khu nha & sinh thai X —
phuong X, quan N, TP Ha Noi v6i chung loai, khéi luong va don gia tam tinh nhu sau: Xi
ming bao Chinfong PC30 213 tin don gia 1.400.000 dong/ tin thanh tién 298.200.000 dong;
Phuong thire giao nhan: Khi c6 nhu ciu, Bén A thong bao cho Bén B bang dién thoai, trong d6
néu rd sd lugng, quy cach chung loai hang hoa thdi gian giao nhan hang. Trén co s& yéu cau
ciia Bén A, Bén B s& xac nhan va giao hang. Phuong thirc giao nhan: Co so tinh khdi luong
giao nhan thuc té tai cong trudng. Giao nhan xong hai bén ky vao bién ban giao nhan hang dé
1am co s& cho viéc thanh quyét toan giira hai bén.
Phuong thirc thanh toan: Thanh toan: Sau khi bén B cung cap xong ting dot hang hoa , hai
bén s& cing nhau tién hanh ddi chleu khéi luong thyc té giao nhan. Bén A s& thanh toan hét
gia tr1 hang h6a ma Bén B da cung cap trongn vong 05 ngay ké tir ngdy Bén A nhan duoc hd
so thanh toan; Hd so thanh toan bao gdm: Gidy dé nghi thanh toan kém theo ddi chiéu cong
ng; Bién ban giao nhan hang hoa cé xac nhan cua hai bén; Hoa don VAT day du, hop phap
theo quy dinh hién hanh.
Ngay 02/10/2016, Bén A (Bé&n mua) Cong ty Co phan Pau tu va phat trién xay dung H do 6ng
Ngoé buc M — Pho giam ddc 1am dai dién va Nguoi truc tiép thuc hién hop d@)ng va chiu trach
nhiém thanh quyét toan 1a Ong Nguyén Dtic H - Doi truong doi xay dung s 18 va Bén B (Bén
ban) Cong ty TNHH M do dng Nguyén Hai S — Giam déc lam dai dién tién hanh ky két phu
luc hop ddng Kinh té s6 04/HPKT vdi ndi dung: Bén A dong y mua, Bén B dong y ban xi
ming Chinfong PC30 dé phuc vu bén A thi céng cong trinh L6 BT1- Khu nha & sinh thai X —
phuong X, quan N, TP Ha Noi véi ching loai, khdi lugng va don gia tam tinh nhu sau: Xi
ming bao Chinfong PC30 100 tin don gia 1.400.000 dng/ tan thanh tién 140.000.000 dong;
Thiee hién Hop dong kinh té s6 12/HPKT ky ngay 09/11/2015; Hop dong kinh té sé 18/HPKT
ky ngay 25/3/2016; Hop dong so 04/HPKT ngay 14/5/2016 va phu luc hop dong sé 04/HPKT
ky ngay 02/10/2016;
Trén co so: Hop dong giao khoan thi coéng sb 07/2015/HPGK-INVESTCO 1 ngay
23/11/2015; Hop dong giao khoan thi cong sd 01/2016/HPGK-INVESTCO 1 ngay
03/02/2016; Hop dong giao khoan thi cong sd 02/2016/HPGK-INVESTCO 1 ngay
03/02/2016; Hop ddng giao khoan thi cong s6 05/2016/HDPGK-INVESTCO 1 ngay 03/5/2016
dugc ky két giira: bén A (bén giao khoan) Cong ty CP dau tu va phat trién xay dung H do ong
Dao Anh T lam dai dién va Bén B (Bén nhan khoan) D6i xay dung s6 18 do ong Nguyén Pirc
H lam dai dién vé viéc Cong ty CP dau tu va phat trién xay dung H giao khoan cho Doi xay
dung s6 18 thi cong du 4 an Khu nha ¢ sinh thai X tai phuong X, quan N, TP Ha Noi;
Cong ty TNHH M da tién hanh giao cho Céng ty C6 phan Pau tu va phat trién xay dung H
tryc tiép 12 DPoi xay dung sb 18 do ong Nguyén Pirc H 1am dai dién sé luong chung loai xi
mang nhu sau:

- XiMing Chinfong da giao 302,2 tan x 1.370.000 ddng/Tan = 413.914.000 dong;

- Xi miang But son di giao: 1018,5 tdn x 1.250.000 dong/ tan = 1.273.125.000 dong;

- Xi ming Hoang Long d3 giao 154 tin x 1.130.000 d6ng/ tin = 174.000.000 dong;



Tong gia tri Xi mang da giao 1a 1.861.039.000 dong dugc thé hién tai 07 bang tinh chénh léch
do Cong ty TNHH M va Cong ty C6 phan Pau tu va phat trién xay dung H do 6ng Nguyén
Duc H doi xay dung sb 18 ky.

Xac nhan Cong ty Cb phan Pau tu va phat trién xdy dung H d3 thanh toan cho Cong ty TNHH
M s6 tién 1.330. 139.000 dong,

Trén co so yéu cau ong Nguyén Dic H doi truong doi xay dung s6 18 ctia Cong ty C6 phan
Dau tu va phat trlen xay dung H; Cong ty TNHH M do éng Nguyen Hai S — Giam dbc lam dai
dién da phai xuat hoa don thanh 950 tin xi ming Chinfong véi sb tién 1 1.330.139.000 dong
thi méi dugc thanh toan; Viée xuit hoa don VAT d6i véi 950 tin xi ming Chinfong khong
dung voi thuc té giao hang 1a theo yéu cau cua Ong Hai, néu khong thi s¢& khong thanh toan.
Trong ban ty khai tai Toa an va cac loi khai trong qua trinh giai quyét vu dn, Bi don la Cong
ty C6 phan Pau ti va phdt trién xdy dung H ¢0 ¥ kién:

+ Cong nhan: Ngay 09/11/2015, Bén A (Bén mua) Cong ty C6 phan Pau tu va phat trién xay
dung H do 6ng Ngo Birc M — Pho giam dbc lam dai dién ba Bén B (Bén ban) Cong ty TNHH
M do 6ng Nguyén Hai S — Giam déc lam dai dién tién hanh ky két hop dong Kinh té sb
12/HPKT véi ndi dung: Bén A déng y mua, Bén B dong y ban xi mang Chinfong PC30 dé
phuc vu bén A thi cong cong trinh L6 TT5- Khu nha ¢ sinh thai X — phuong X, quan N, TP Ha
Noi v6i chung loai, khéi lugng va don gia tam tinh nhu sau: Xi mang bao Chinfong PC30 50
tan don gia 1.280.000 dong/ tan thanh tién 64.000.000 dong; VAT 10% : 6.400.000 dong;
Téng cong: 70.400.000 dong;

Phuong thire giao nhan: Khi ¢6 nhu cau, Bén A thong bao cho Bén B bang dién thoai, trong d6
néu rd sd lugng, quy cach ching loai hang hoa thdi gian giao nhan hang. Trén co s& yéu cau
ciia Bén A, Bén B sé& xac nhan va giao hang. Phuong thirc giao nhan: Co so tinh khdi luong
giao nhan thuc té tai cong truong. Giao nhan xong hai bén ky vao bién ban giao nhan hang dé
1am co s& cho viéc thanh quyét toan giira hai bén.

Phuong thirc thanh toan: Thanh toan: Sau khi bén B cung cdp xong timg dot hang hoa , hai
bén s& cing nhau tién hanh ddi chiéu khéi lugng thyuc té giao nhan. Bén A s& thanh toan hét
gia tri hang h6a ma Bén B da cung cap trongn vong 05 ngay ké tir ngay Bén A nhan duogc hod
so thanh toan; Hd so thanh toan bao gdm: Gidy dé nghi thanh toan kém theo ddi chiéu cong
ng; Bién ban giao nhan hang hda c6 xac nhan cua hai bén; Héa don VAT day du, hop phap
theo quy dinh hién hanh.

+ Cong nhan: Ngay 25/3/2016, Bén A (Bén mua) Cong ty C phan Pau tu va phat trién xay
dung H do 6ng Ngbé Dtrc M — Pho giam dbc 1am dai dién va Ngudi truc tiép thuc hién hop
d6ng va chiu trach nhiém thanh quyét toan 1a Ong Nguyén Dtrc H- Doi trudong doi xay dung s6
18 va Bén B (Bén ban) Cong ty TNHH M do 6ng Nguyén Hai S — Giam ddc 1am dai dién tién
hanh ky két hop dong Kinh té s6 18/HPKT véi ndi dung: Bén A dong y mua, Bén B dong y
ban xi mang Chinfong PC30 dé phuc vu bén A thi cong cong trinh L6 TT5 + BT4- Khu nha &
sinh thai X — phuong X, quan N, TP Ha Noi véi chung loai, khéi lugng va don gia tam tinh
nhu sau: Xi ming bao Chinfong PC30 350 tin don gia 1.400.000 ddng/ tin thanh tién
490.000.000 dong;

Phuong thirc giao nhan: Khi c6 nhu cu, Bén A thong béo cho Bén B bang dién thoai, trong d6
néu rd sd lugng, quy cach ching loai hang hoa thdi gian giao nhan hang. Trén co so yéu cau
ciia Bén A, Bén B s& x4c nhén va giao hang. Phuong thirc giao nhan: Co s& tinh khdi luong
giao nhan thuc té tai cong truong. Giao nhin xong hai bén ky vao bién ban giao nhan hang dé
1am co s& cho viéc thanh quyét toan giita hai bén.

Phuong thirc thanh toan: Thanh toan: Sau khi bén B cung cip xong timg dot hang hoa , hai
bén s& cung nhau tién hanh d6i chleu khéi luong thuc té giao nhan. Bén A s€ thanh toan hét
gi4 tri hang héa ma Bén B da cung cip trong vong 05 ngay ké tir ngay Bén A nhan dugc ho so
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thanh toan; Ho so thanh toan bao gdm: Gidy dé nghi thanh toan kém theo ddi chiéu cong no;
Bién ban giao nhan hang héa c6 xac nhan cia hai bén; Héa don VAT ddy du, hop phép theo
quy dinh hién hanh.

+ Cong nhan: Ngay 14/5/2016, Bén A (Bén mua) Cong ty C6 phan Pau tu va phat trién xay
dung H do dng Ngb buc M — Pho giam dbc 1am dai dién va Nguoi tryc tiép thyc hién hop
ddng va chiu trach nhiém thanh quyét toan 1a Ong Nguyen buc H- D61 truong doi xay dung s6
18 va Bén B (Bén ban) Cong ty TNHH M do dng Nguyén Hai S — Giam dbc lam dai dién tién
hanh ky két hop dong Kinh té s6 04/HDKT véi ndi dung: Bén A dong ¥ mua, Bén B dong y
ban xi ming Chinfong PC30 dé phuc vu bén A thi cong cong trinh L6 BT1- Khu nha & sinh
thai X — phuong X, quan N, TP Ha Noi véi chung loai, khéi lvong va don gi tam tinh nhu
sau: Xi mang bao Chinfong PC30 213 tan don gia 1.400.000 dong/tan thanh tién 298.200.000
dong;

Phuong thire giao nhan: Khi ¢6 nhu cau, Bén A thong bao cho Bén B bang dién thoai, trong d6
néu rd sd lugng, quy cach ching loai hang hoa thdi gian giao nhan hang. Trén co so yéu cau
ciia Bén A, Bén B s& xac nhan va giao hang. Phuong thirc giao nhan: Co so tinh khdi luong
giao nhan thuc té tai cong truong. Giao nhan xong hai bén ky vao bién ban giao nhan hang dé
1am co s& cho viéc thanh quyét toan giita hai bén.

Phuong thirc thanh toan: Thanh toan: Sau khi bén B cung cdp xong timg dot hang hoa , hai
bén s& cung nhau tién hanh ddi chiéu khéi luong thuc té giao nhan. Bén A s& thanh toan hét
gia tri hang h6a ma Bén B da cung cap trongn vong 05 ngay ké tir ngay Bén A nhan dugc ho
so thanh toan; Ho so thanh toan bao gom: Gidy dé nghi thanh toan kém theo ddi chiéu cong
no; Bién ban giao nhin hang hda c6 xac nhin cua hai bén; Héa don VAT day du, hop phap
theo quy dinh hién hanh.

Cong nhén: Ngay 02/10/2016, Bén A (Bén mua) Cong ty C6 phan Pau tu va phat trién xay
dung H do 6ng Ngo biac M — Pho giam dbc 1am dai dién va Nguoi truc tiép thuc hién hop
ddng va chiu trach nhiém thanh quyét toan 1a Ong Nguyen buc H- Boi truong doi xay dung s6
18 va Bén B (Bén ban) Cong ty TNHH M do 6ng Nguyén Hai S — Giam dbc lam dai dién tién
hanh ky két phu luc hop dong Kinh té s6 04/HPKT véi ndi dung: Bén A dong y mua, Bén B
d6ng ¥ ban xi mang Chinfong PC30 dé phuc vu bén A thi cong cong trinh L6 BT1- Khu nha &
sinh thai X — phuong X, quan N, TP Ha Noi véi chung loai, khéi lugng va don gia tam tinh
nhu sau: Xi mang bao Chinfong PC30 - 100 tin don gia 1.400.000 dong/tan thanh tién
140.000.000 dong.

Cong nhan, ngay 23/11/2015, tai tru sé COng ty CP dau tu va phat trién xdy dung H, bén A
(bén giao khoan) Cong ty CP dau tu va phat trién xay dung H do 6ng Pao Anh T lam dai dién
va Bén B (Bén nhan khoan) Doi xdy dung s 18 do 6ng Nguyén Dtrc H 1am dai dién c¢6 ky hop
ddng giao khoan thi cong sb 07/2015/HPGK-INVESTCO 1 vé6i ndi dung: Bén A dong y giao
khoan va Bén B dong y nhan khoan Thi cong phan than, hoan thién mat ngoai 16 BT4 thudc du
an Khu nha ¢ sinh thai X theo dung ban v& thi cong duge duyét va cac ndi dung dugc quy dinh
trong Hop dong thi cong xay dung cong trinh s0 62/2015/HDXD-TASCO ky ngay 18/11/2015
gitta Cong ty C6 phan Pau tu va Phat trién Xay dung H va Cong ty CH phan TASCO.

Cong nhan, ngay 03/02/2016, tai try sd Cong ty CP dau tu va phat trién xay dung H, bén A
(bén giao khoan) Cong ty CP dau tu va phat trién xay dung H do 6ng Pao Anh T lam dai dién
va Bén B (Bén nhan khoan) Doi xay dung s6 18 do 6ng Nguyén Dtrc H 1am dai dién c6 ky hop
ddng giao khoan thi cong s6 01/2016/HPGK-INVESTCO 1 v6i ndi dung: Bén A dong y giao
khoan va Bén B dong ¥ nhan khoan Thi céng phan than, hoan thién mat ngoai 16 TT5 thudc du
an Khu nha ¢ sinh thai X theo dung ban v€ thi cong dugc duyét va cac ndi dung duge quy dinh
trong Hop dong thi cong xay dung cong trinh s6 10/2016/HDXD-TASCO ky ngay 01/02/2016
gitta Cong ty C6 phan Pau tu va Phat trién Xay dung H va Cong ty C6 phan TASCO.
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Cong nhan, ngay 03/02/2016, tai try s¢ Cong ty CP dau tu va phat trién xay dung H, bén A
(bén giao khoan) Céng ty CP dau tu va phat trién xay dung H do 6ng Pao Anh T lam dai dién
va Bén B (Bén nhan khoan) Doi xay dung s6 18 do 6ng Nguyén Dtrc H 1am dai dién c6 ky hop
ddng giao khoan thi cong sé 02/2016/HPGK-INVESTCO 1 véi ndi dung: Bén A dong y giao
khoan va Bén B dong y nhan khoan Thi cong phan than, hoan thién mat ngoai 16 BT4 thudc dy
an Khu nha ¢ sinh thai X theo dung ban v¢ thi cong duge duyét va cac ndi dung duge quy dinh
trong Hop dong thi cong xay dung cong trinh s6 11/2016/HDXD-TASCO ky ngay 01/02/2016
gitta Cong ty C6 phan Pau tu va Phat trién Xay dung H va Cong ty Co phan TASCO.

Cong nhan, ngay 03/5/2016, tai tru s& Cong ty CP dau tu va phat trién xay dung H, bén A (bén
giao khoan) Cong ty CP dﬁu tu va phat trién xay dung H do 6ng Dao Anh T lam dai dién va
Bén B (Bén nhan khoan) Doi xay dung s6 18 do ong Nguyén Ptrc H 1am dai dién c6 ky hop
ddng giao khodn thi cong s6 05/2016/HDGK-INVESTCO 1 véi ndi dung: Bén A dong y giao
khoéan va Bén B dong y nhan khoan Thi cong phan than, hoan thién mat ngoai 16 BT1 thudc du
an Khu nha ¢ sinh thai X tai phuong X, quan N, TP Ha Noi theo ding ban ve& thi céng dugc
duyét va cac no1 dung dugc quy dinh trong Hop dong kinh té s6 46/2016/HDXD-TASCO ky
ngay 01/02/2016 gitra Cong ty C6 phan Pau tu va Phat trién Xay dung H va Cong ty C6 phan
TASCO.

Hop dong giao khoan thi cong s 07/2015/HDGK-INVESTCO 1 ky ngay 23/11/2015; Hop
ddng giao khoan thi cong sé 01/2016/HPGK-INVESTCO 1 ngay 03/02/2016; Hop ddng giao
khoan thi cong s6 02/2016/HDGK-INVESTCO 1 ngay 03/02/2016; Hop dong giao khoan thi
cong s6 05/2016/HDGK-INVESTCO 1 ngay 03/5/2016 déu quy dinh: Piéu 6.3: “Viéc mua
vat tu, thué may moc phuc vu thi cong phai c6 hop ddéng mua ban, cac diéu kién cta hop dong
phai phu hop véi hop dong bén A ky véi Chu dau tu. Bén B phai tu chiu trach nhiém trude
Bén A va phap luat vé vat chat va nhiing t6n that phat sinh (Néu c6) tir hop dong kinh té da
gdy ra. Thanh 1y hop dong (Khi hop dong thuc hién xong), c6 bién ban nghiém thu va héa don
tai chinh theo quy dinh”. Diéu 7: Trach nhiém va cam két cta cac bén: Bén B: muc 17: “ Pugc
phép dam phan va chiu trach nhiém thyc hién khi ky cac hop ddng véi cac nha thau phu, Hop
dong mua ban vat tu, thiét bi v6i gia ca dinh mitc pht hop véi hop dong Bén A déa ky voi Chu
dau tu va quy dinh ctia phéap luat. Hop ddng thau phu phai dugc chuyen vé phong Kinh té k¥
thuat kiém tra trude khi trinh ky Tong giam déc hodc pho téng giam doc (Pugc ty quyén).”

Bi don dé nghi Toa an ap dung thoi hiu khoi kién voi Iy do: Vao thang 6 nam 2018, Ong
Nguyen Hai S — Giam dbc Cong ty TNHH M da dén Cong ty CP dau tu va phat trién xay dung
H doi s6 tién hon 500.000.000 dong, tuy nhién chi doi miéng khong cung cap bien ban nghiém
thu, hoa don, chung tur, d01 chiéu cong no; Viéc Nguyén Hai S dén Cong ty CP dau tu va phat
trién xay dung H doi s tién hon 500.000.000 dong co6 mdt sd can bo cia Cong ty CP dau tur va
phat trién xay dung H; Cin ctr Diéu 429 cua Bo luat dan sy nim 2015 thoi hiéu khéi kién
tranh chap hop dong 1a 03 nam; Tir thang 6/2018 dén nim 2022 1a di 04 ndm, nhu vy da hét
thoi hiéu khoi kién. Do don khoi kién caa Cong ty TNHH M hét thoi hiéu khai kién vi vay dé
nghi Toa 4n ra quyét dinh chi giai quyét vu an.

Xac nhan Cong ty CP dau tu va phat trién x4y dung H di thanh toan cho Cong ty TNHH M sb
tién 1.330.139.000 dong; Lan thanh toan cudi cung la vao ngay 22/01/2020 véi sb tién
40.000.000 dong;

Tai Bién ban ghi ¥ kién Idp ngay 21/3/2023 va tai phién toa so tham: Nguoi lam chirng la ong
Nguyén Pirc H sinh nam 1972 - Déi trieong ddi xdy dung s6 18 - Cong ty Cé phan Pau tw va
phat trién xdy dung H trinh bay nhu sau:

Ong Nguyén Puc H sinh nam 1972 1a Poi truong doi xay dung so 18 cua Cong ty C6 phan
Dau tu va phat trién x@y dung H theo Quyét dinh sd 241/Qb-CT vé viée Bo nhiém doi trudng
ngay 18/11/2015 ctia Tong Giam ddc Cong ty C6 phan Pau tu va Phat trién Xay dung H;
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Cong nhan ngay 25/3/2016, tai try s¢ Cong ty CP dau tu va phat trién xay dung H, bén A (bén
mua) Cong ty CP dau tu va phat trién xay dung H do 6ng Ngo Dac M lam dai dién va Bén B
(Bén ban) Cong ty TNHH M do 6ng Nguyén Hai S lam dai dién c6 ky hop dong kinh té sb
18/HPKT véi ndi dung: Bén A dong y mua va bén B dong y ban xi ming bao Chinfong PC30
dé phuc vu bén A thi cong cong trinh “L6 TT5-Khu nha & sinh thai X — Pia diém: phuong X,
quan N, TP Ha Noi” véi chung loai, khdi lugng va don gia tam tinh nhu sau: Xi ming bao
Chinfong PC30 don gia 1.280.000 dong chwa bao gébm VAT. Tai Hop déng nay 6ng Nguyén
Ptic H ¢6 ky tén véi tu cach 1a Ngudi thuong thao va thuc hién hop dong (BT doi XD sb 18).
Con thyc té thi Ong khéng gip dam phan Cong ty TNHH M vé khéi lwong don gia, phuong
thirc thanh toan.
Cong nhan Ngay 14/5/2016, tai tru s& Cong ty CP dau tu va phat trién xay dung H, bén A (bén
mua) Cong ty CP dau tu va phat trién xay dung H do 6ng Ngo Pac M lam dai dién va Bén B
(Bén ban) Cong ty TNHH M do 6ng Nguyén Hai S lam dai dién c6 ky hop dong kinh té s6
04/HPKT, Ngay 02/10/2016 ky Phu luc Hop dong cung cap xi ming bao PCB 30 kém theo
hop dong s6 04/HPKT ky ngay 14/5/2016 v6i ndi dung: Bén A dong ¥ mua va bén B dong y
ban xi miang bao Chinfong PC30 dé phuc vu bén A thi cong cong trinh “BT1-Khu nha ¢ sinh
thai X — Pia diém: phuong X, quan N, TP Ha Noi” v6i ching loai, khéi luong va don gia tam
tinh nhu sau: Xi ming bao Chinfong PC30 don gia 1.400.000 déng chua bao gdm VAT. Tai
Hop dong nay ong Nguyén Ptc H c6 ky tén voi tu cach 1a Nguoi thuong thao va thuc hién
hop dong (T doi XD s 18). Con thuc té thi toi khong gap dam phan Coéng ty TNHH M vé
khéi lwong don gia, phuong thirc thanh toan.
Ngay 02/10/2016 ky Phu luc Hop ddng cung cp xi ming bao PCB 30 kém theo hop dong sb
04/HPKT ky ngay 14/5/2016 véi noi dung: Bén A dong y mua va bén B dong ¥ ban xi ming
bao Chinfong PC30 dé phuc vu bén A thi cong cong trinh “BT1-Khu nha & sinh thai X — Dia
diém: phuong X, quan N, TP Ha N6i” véi chung loai, khdi lugng va don gia tam tinh nhu sau:
Xi ming bao Chinfong PC30 don gia 1.400.000 dong chua bao gdm VAT.
Cong nhan, ngay 23/11/2015, tai try s& Cong ty CP dau tu va phat trién xay dung H, bén A
(bén giao khoan) Cong ty CP dau tu va phat trién xay dung H do 6ng Pao Anh T lam dai dién
va Bén B (Bén nhan khoan) Doi xdy dung s 18 do 6ng Nguyén Pirc H 1am dai dién c¢6 ky hop
dong giao khoan thi cong sé 07/2015/HPGK-INVESTCO 1 v6i ndi dung: Bén A dong y giao
khoan va Bén B dong ¥ nhan khoan Thi cong phan than, hoan thién mit ngoai 16 BT4 thudc du
an Khu nha ¢ sinh thai X theo diing ban v& thi cong duge duyét va cac ndi dung duge quy dinh
trong Hop dong thi cong xdy dung cong trinh s6 62/2015/HDXD-TASCO ky ngay 18/11/2015
giita Cong ty CO phan Dau tu va Phat trién Xay dung H va Cong ty Co phan TASCO.
Cong nhan, ngay 03/02/2016, tai try s& Cong ty CP dau tu va phat trién xay dung H, bén A
(bén giao khoan) Cong ty CP du tr va phat trién xdy dung H do 6ng Pao Anh T lam dai dién
va Bén B (Bén nhan khoan) Doi xdy dung s 18 do 6ng Nguyén Dtrc H 1am dai dién c¢6 ky hop
dong giao khoan thi cong s6 01/2016/HDGK-INVESTCO 1 véi ndi dung: Bén A dong y giao
khoan va Bén B dong ¥ nhan khoan Thi céng phan than, hoan thién mat ngoai 16 TT5 thudc dy
an Khu nha ¢ sinh thai X theo ding ban vé thi cong duoc duyét va cac ndi dung duge quy dinh
trong Hop dong thi cong xay dung cong trinh s6 10/2016/HDXD-TASCO ky ngay 01/02/2016
giita Cong ty Co phan Pau tu va Phat trién Xay dung H va Cong ty Co phan TASCO.
Cong nhan, ngay 03/02/2016, tai try s¢ Cong ty CP dau tu va phat trién xdy dung H, bén A
(bén giao khoan) Cong ty CP déu tu va phat trién xay dung H do 6ng Pao Anh T lam dai dién
va Bén B (Bén nhan khoan) Doi xay dung s 18 do 6ng Nguyén Birc H 1am dai dién c¢6 ky hop
ddng giao khodn thi cong s6 02/2016/HDGK-INVESTCO 1 véi ndi dung: Bén A ddng y giao
khoan va Bén B dong ¥ nhan khoan Thi cong phan thin, hoan thién mit ngoai 16 BT4 thudc du
an Khu nha ¢ sinh thai X theo ding ban v€ thi cong dugc duyét va cac ndi dung dugce quy dinh
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trong Hop dong thi cong xay dung cong trinh s6 11/2016/HDXD-TASCO ky ngay 01/02/2016
gitta Cong ty C6 phan Pau tu va Phat trién Xay dung H va Cong ty Co phan TASCO.

Cong nhan, ngay 03/5/2016, tai try s¢ Cong ty CP dau tu va phat trién xay dung H, bén A (bén
giao khoan) Cong ty CP dau tu va phat trién xay dung H do 6ng Pao Anh T lam dai dién va
Bén B (Bén nhan khoan) Doi xay dung s6 18 do ong Nguyén Dtrc H 1am dai dién c6 ky hop
ddng giao khodn thi cong s6 05/2016/HDGK-INVESTCO 1 véi ndi dung: Bén A ddng ¥ giao
khoan va Bén B dong ¥ nhin khoan Thi céng phan thin, hoan thién mit ngoai 16 BT1 thudc du
an Khu nha ¢ sinh théi X tai phuong X, quan N, TP Ha Noi theo ding ban v& thi cong dugc
duyét va cac n6i dung dugc quy dinh trong Hop dong kinh té s6 46/2016/HDXD-TASCO ky
ngay 01/02/2016 giira Cong ty C6 phan Dau tu va Phat trién Xay dung H va Cong ty C6 phan
TASCO.

Hop dong giao khoan thi cong s6 07/2015/HDGK-INVESTCO 1 ky ngay 23/11/2015; Hop
dong giao khoan thi cong sd 01/2016/HDPGK-INVESTCO 1 ngay 03/02/2016; Hop dong giao
khoan thi cong s6 02/2016/HDGK-INVESTCO 1 ngay 03/02/2016; Hop dong giao khoan thi
cong s6 05/2016/HDGK-INVESTCO 1 ngay 03/5/2016 déu quy dinh: Piéu 6.3: “Viéc mua
vat tu, thué may moc phuc vu thi cdng phai c6 hop d6ng mua ban, cac diéu kién cua hop dong
phai phu hop voi hop dong bén A ky véi Chu dau tu. Bén B phai ty chiu trach nhiém trudce
Bén A va phap luat vé vat chat va nhimg t6n that phat sinh (Néu c6) tir hop dong kinh té da
gay ra. Thanh 1y hop dong (Khi hgp dong thuc hién xong), ¢ bién ban nghiém thu va héa don
tai chinh theo quy dinh”. Piéu 7: Trach nhiém va cam két ciia cac bén: Bén B: muc 17: “ Puoc
phép dam phan va chiu trach nhiém thyc hién khi ky cac hop dong véi cac nha thau phu, Hop
dong mua ban vat tu, thiét bi v6i gia ca dinh mirc phu hop véi hop dong Bén A da ky voi Chu
dau tu va quy dinh cua phap luat. Hop dong thau phu phai dugc chuyén vé phong Kinh té k¥
thuat kiém tra trude khi trinh ky Téng giam dbc hoic pho téng giam dbc (Puoc Uy quyén).”

+ Xé4c nhan Bang tong hop khéi lugng xi mang nhan lan 1 ngay 14/6/2016 dai dién bén mua la
ba Nguyén Phuong T 13 ké toan cta Poi xay dung s6 18 ctia Cong ty CP dau tu va phat trién
xdy dung H; Bang tinh chénh léch lan 2 dai dién Cong ty Investco la Ong Nguyén Dirc H Déi
truong doi xay dung s6 18 ciia Cong ty C6 phan Pau tu va phat trién xay dung H ky; Bang
tinh chénh 1éch 1an 3 dai dién Cong ty Investco 1 1a 6ng Nguyén Puc H Doi truong doi xay
dung s6 18 ctia Cong ty C6 phan Pau tu va phat trién xay dung H ky; Bang tinh chénh léch lan
4 dai dién Coéng ty Investco 1 1a ong Nguyén Dtc H Doi truong doi xay dung s 18 ciia Cong
ty C6 phan Dau tu va phat trién xay dung H ky; Bang tinh chénh Iéch lan 5 ngay 26/12/2016
dai dién Cong ty Investco 1 la 6ng Nguyén Buc H Doi trudong doi xdy dung s6 18 cua Cong ty
C6 phan Dau tu va phat trién xay dung H ky; Bang tinh chénh léch lan 6 ngay 26/12/2016 dai
dién Cong ty Investco 1 1a ong Nguyén Dtrc H Doi truong doi xay dung s6 18 cua Cong ty Co
phan Dau tu va phat trién xay dung H ky; Bang tinh chénh léch lan 7 ngay 16/5/2017 dai di¢n
Cong ty Investco 1 la dng Nguyén Puc H Doi truong doi xay dung s6 18 cua Cong ty Cb6 phan
Dau tu va phat trién xay dung H ky (Tai bang ké 1an 7 s6 no 1a 570.000.000 dong);

+ X4c nhan nhitng ngudi ky bén nhén tai cac phiéu giao hang 1a ngudi lao dong cua doi xay
dung s6 18 ciua Cong ty C6 phan Pau tu va phat trién xdy dung H.

- Pai dién Vién kiém sdt nhan dan quan Ba Dinh, thanh phé Ha Néi c6 quan diém:

Vé quan hé phap luat va thAm quyén giai quyet Don khoi kién vu an Kinh doanh thuong mai
ctia Cong ty TNHH M déi véi Cong ty C6 phan Pau tu va phat trién xay dung H vé hop dong
mua ban hang hoa, day 1a tranh chap kinh doanh thwong mai duoc quy dinh tai khoan 1 Piéu
30 ctia Bo luat t tung dan sy nam 2015; Cong ty C6 phan Pau tu va phat trién xay dung H ¢6
try s tai: 12A phd P, phuong N, quén Ba Dinh, thanh phd Ha Noi; Vi vay Toa an nhan dan
quan Ba Dinh, thanh phd Ha Noi thu ly va giai quyét 13 phu hop voi diém b khoan 1 Piéu 35,
diém a khoan 1 Piéu 39 ctia B luat t6 tung dan sy nam 2015;
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Viéc thu thap chimg ct, 13y 10i khai cua duong su, viée cap tong dat cac gidy to cho Vién
kiém sat va nhiing nguoi tham gia t6 tung dung quy dinh cua B) luat T4 tung dén sy.
Tai phién toa so tham, Hoi dong xét xir chdp hanh day du va ding cac quy dinh cua phap luat
td tung dan sy, cac duong su dugc thyc hién day du cac quyen va nghia vu cia minh.
Vé duong 16i giai quyét vy an:
Hop dong kinh té s6 12/HPKT ky ngay 09/11/2015; Hop dong kinh té sb 18/HPKT ky ngay
25/3/2016; Hop ddng sé 04/HPKT ngay 14/5/2016 va phu luc hop dong sé 04/HPKT ky ngay
02/10/2016 giita hai bén phi hop véi cac quy dinh tai Dicu 399, Piéu 400; Diéu 401; Diéu
402; Diéu 403; Diéu 404; Diu 407 cua Bo ludt dan sy ndm 2005 vi vay c6 hiéu luc thi hanh
d6i véi cac bén.
Theo 07 bang tinh chénh Iéch (Mdi bang tinh chénh léch déu c6 noi dung: Ngay giao hang,
loai xi mang, sd lugng don gia kém theo 13 cac phiéu giao hang) thé hién: Cong ty TNHH M
da tién hanh giao cho Cong ty Co phan Pau tu va phat trién xay dung H truc tiép 1a DPoi xay
dung s6 18 do 6ng Nguyén Puc H 1am dai dién sd luong chiing loai xi ming nhu sau:
Xi Ming Chinfong d3 giao 302,2 tan x 1.370.000 ddng/T4n = 413.914.000 dong;
Xi ming But son di giao: 1018,5 tan x 1.250.000 dong/ tan = 1.273.125.000 dong;
Xi miang Hoang Long da giao 154 tan x 1.130.000 dong/ tan = 174.000.000 dong;
Tong gia tri Xi mang da giao 1a 1.861.039.000 ddng duoc thé hién tai 07 bang tinh chénh léch
do Cong ty TNHH M va Cong ty C6 phan Pau tu va phat trién xay dung H do 6ng Nguyén
buc H do1 xay dung sO 18 ky.
Cong ty Co phan Pau tu va phat trién xay dung H da thanh toan cho Cong ty TNHH M sb tién
1.330.139.000 dong (Ngay thanh toan cudi cung la Ngay 20/01/2020 thanh toan 40.000.000
dong); Cong ty Co phan Pau tu va phat trién xay dung H con phai thanh toan cho Cong ty
TNHH M 14 530.316.000 dong. Do dé yéu cau khai kién cua nguyén don 1a phut hop véi quy
dinh cua phép luat can duoc chép nhan.
Bi don phai chiu 4n phi Kinh doanh thuong mai so tham.

NHAN PINH CUA TOA AN:
Sau khi nghién ctru céc tai liéu c¢6 trong hd so vu an da dugc tham tra tai phién toa va cin cir
vao két qua tranh luén tai phién toa, Hoi ddng xét xir nhan dinh:
[1]. V& T6 tung:
[1.1]. Vé tham quyén thu ly va gidi quyét: Hoi dong xét xir nhén thay:
V& quan hé phap luat va thAm quyén giai quyet Don khoi kién vy an Kinh doanh thuong mai
ctia Cong ty TNHH M déi véi Cong ty C6 phan Pau tu va phat trién xay dung H vé hop dong
mua ban hang hda, day 1a tranh chap kinh doanh thwong mai dugc quy dinh tai khoan 1 Biéu
30 ctia Bo luat t6 tung dan sy nam 2015; Coéng ty C6 phan Pau tu va phat trién xay dung H c6
tru s tai: 12A phd P, phuong N, quan Ba Dinh, thanh phd Ha Noi; Vi vay Toa an nhan dan
quan Ba Dinh, thanh phé Ha Noi thy ly va giai quyét 1a phu hop véi diém b khoan 1 Biéu 35,
diém a khoan 1 Diéu 39 ctia By luat t6 tung dén sy ndm 2015 ;
[1.2]. Tai phan thu tuc cua phién toa so tham dai dién hop phap cua Bi don dé nghi Toa &n ap
dung thai hiéu khoi kién va cho ring thoi hiéu khoi kién cia Nguyén don da hét;
Hoi dong xét xir nhan thay: Piéu 429 cta Bo luat dan sy nam 2015 quy dinh: “Thoi hiéu
khéi kién vé hop ddng: Thoi hiéu khoi kién dé yéu cau Toa an giai quyét tranh chap hop
ddng 1a 03 nam, ké tir ngay ngudi co quyén yéu cau biét hoic phai biét quyén va lgi ich hop
phap cua minh bi xdm pham”.
Tai phién toa So tham, Nguyén don va Bi don déu thira nhan vao ngay 22/01/2020 Cong ty Co
phan Pau tu va phat trién xay dung H da thanh toan cho Cong ty TNHH M lan cubi sb tién
40.000.000 dong, Viéc thanh toan sb tién 40.000.000 dong 1a sy kién vé viéc bat dau lai thoi
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hi¢u khoi kién vy an dan sy dugce quy dinh tai khoan 1 Piéu 157 cta B6 luat dan sy nam 2015;
Do dé Bi dorn cho rang thoi hiéu khoi kién da hét 1a khong c6 co s6 khong duoc chip nhén.
[2]. Vé yéu cau khéi kién ciia cac nguyén don: Hoi dong xét xir nhin thay:
Xét yéu cau khoi kién cuia nguyén don:
Tai don khoi kién ctia Nguyén don: D& nghi Toa an budc Cong ty C6 phan Pau tu va phat
trién x4y dyng H phai thanh toan cho Cong ty TNHH M cac khoan sau day: S6 tién hang (xi
ming) con no: 735.000.000 dong; Lai tra cham tinh theo 13 sudt qua han cua ngan hang
Agribank a1l 25%/thang (10%/ndm x 150%): 12 thang = 1,25%/thang) tinh tir ngay bén Cong
ty C6 phan Pau tu va _phat trlen xdy dung H vi pham nghia vu thanh todn dén nay, cu the
Ngay giao nhan hang lan cudi cung 1a ngay 18/01/2017; Ngay bén A thanh toan cho bén B gan
nhat 14 ngdy 31/12/2017; Thoi gian tinh tra cham tir ngdy 01/01/2018 dén nay 15/10/2022, tinh
theo thang 1a 57 thang, 15 ngay (57,5 thang) 1di tra cham tinh thanh tién 1a: 735.000.000 x
1,25%/thang x 57,5 thang = 528.281.250 dong. Chi phi dich vu phap 1y “Thué luat su bao vé
quyén va loi ich” theo hop dong dich vu phap 1y s6 03-2021/HPDVPL ngay 01 thang 10 nim
2021, s6 tién: 100.000.000 dong; Tong cong 1a: 1.361.281.250 dong;
Tai phan thi tuc ctia phién toa so tham: Nguyén don xin thay d6i yéu cau khoi kién nhu sau:
Pé nghi Toa an: Budc Cong ty Co phan Pau tu va phat trién xay dung H phai thanh toan cho
cong ty TNHH M cac khoan sau: Tién hang Xi ming chwa thanh toan: 530.316.000 dong;
Tién 13i cham tra cua sb tién 530.316.000 dong tinh tir ngay 01/02/2017 cho dén ngay
15/10/2022 1a: 315.710.412 dong (Muc lai xuat cho vay la 10%/Nam); Tong cong la:
846.026.412 dong;
[2.1]. V& qua trinh ky két hop ddng:
+ Ngay 09/11/2015, Bén A (Bén mua) Cong ty C6 phan Pau tu va phét trién xdy dung H do
6ng Ngo Ptic M — Pho giam dbc lam dai dién ba Bén B (Bén ban) Cong ty TNHH M do 6ng
Nguyén Hai S — Giam déc lam dai dién tién hanh ky két hop ddng Kinh té s6 12/HPKT véi
noi dung: Bén A doéng y mua, Bén B dong ¥ ban xi ming Chinfong PC30 dé phuc vu bén A thi
céng cong trinh L6 TT5- Khu nha ¢ sinh thai X — phuong X, quan N, TP Ha Noi v6i ching
loai, khdi lugng va don gia tam tinh nhu sau: Xi miang bao Chinfong PC30 50 tan don gia
1.280.000 ddng/ tin thanh tién 64.000.000 dong; VAT 10% : 6.400.000 dong; Toéng cong:
70.400.000 dong;
Phuong thirc giao nhan: Khi ¢6 nhu cu, Bén A thong bao cho Bén B béng dién thoai, trong do
néu rd sd luong, quy cach chung loai hang hoa thdi gian giao nhan hang. Trén co s& yéu cau
ciia Bén A, Bén B s& xac nhan va giao hang. Phuong thirc giao nhan: Co s& tinh khdi luong
giao nhan thyc té tai cong truong. Giao nhan xong hai bén ky vao bién ban giao nhan hang dé
1am co s& cho viéc thanh quyét toan giita hai bén.
Phuong thiic thanh toan: Thanh toan: Sau khi bén B cung cdp xong timg dot hang hoa , hai
bén s& cung nhau tién hanh ddi chléu khdi luong thuc té giao nhan. Bén A s& thanh toan hét
gié tri hang héa ma Bén B da cung cap trongn vong 05 ngay ké tir ngay Bén A nhan dugc hod
so thanh toan; Hd so thanh toan bao gdm: Gidy dé nghi thanh toan kém theo ddi chiéu cong
no; Bién ban giao nhin hang hda c6 xac nhin cua hai bén; Héa don VAT day du, hop phap
theo quy dinh hién hanh.
+ Ngay 25/3/2016, Bén A (Bén mua) Cong ty C6 phan Pau tu va phat trién xdy dung H do
6ng Ngo Dirc M — Pho giam ddc 1am dai dién va Ngudi truc tiép thuc hién hop dong va chiu
trach nhiém thanh quyét toan 1a Ong Nguyén Birc H- Doi truong doi xay dung sO 18 va Bén
B (Bén ban) Cong ty TNHH M do ong Nguyén Hai S — Giam déc lam dai dién tién hanh ky
két hop ddng Kinh té s6 18/HPKT véi ndi dung: Bén A ddng y mua, Bén B dong ¥ ban xi
ming Chinfong PC30 dé phuc vu bén A thi cong cong trinh L6 TT5 + BT4- Khu nha & sinh
thai X — phuong X, quan N, TP Ha Noi véi chung loai, khdi luong va don gia tam tinh nhu
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sau: Xi mang bao Chinfong PC30 350 tan don gia 1.400.000 dong/ tan thanh tién 490.000.000
dong;
Phuong thire giao nhin: Khi ¢6 nhu cau, Bén A théng bao cho Bén B bang dién thoai, trong d6
néu rd sd lugng, quy cach ching loai hang hoa thdi gian giao nhan hang. Trén co so yéu cau
ciia Bén A, Bén B sé& xac nhan va giao hang. Phuong thirc giao nhan: Co so tinh khdi luong
giao nhan thuc té tai cong truong. Giao nhin xong hai bén ky vao bién ban giao nhan hang dé
1am co s6 cho viée thanh quyét toan giira hai bén.
Phuong thtc thanh toan: Thanh toan: Sau khi bén B cung cdp xong timg dot hang hoa, hai bén
s& cing nhau tién hanh d6i chléu khéi luong thuc té giao nhéan. Bén A s€ thanh toan hét gia tri
hang hoa ma Bén B da cung cap trong vong 05 ngay ké tir ngay Bén A nhan dugc ho so thanh
toan; Ho so thanh toan bao gdm: Gidy dé nghi thanh toan kém theo dbi chiéu cong ng; Bién
ban giao nhan hang héa co xac nhan cua hai bén; Hoa don VAT day du, hop phap theo quy
dinh hién hanh.

+ Ngay 14/5/2016, Bén A (Bén mua) Cong ty C6 phan Pau tu va phat trién xdy dung H do
6ng Ngo Dtirc M — Pho giam ddc 1am dai dién va Nguoi tryc tiép thuc hién hop dong va chiu
trach nhiém thanh quyét toan 1a Ong Nguyén Ptrc H- Doi truong doi xay dung s6 18 va Bén
B (Bén ban) Cong ty TNHH M do 6ng Nguyén Hai S — Giam doc 1am dai dién tién hanh ky
két hop dong Kinh té s6 04/HPKT véi ndi dung: Bén A dong y mua, Bén B dong ¥ ban xi
ming Chinfong PC30 dé phuc vu bén A thi céng cong trinh L6 BT1- Khu nha & sinh thai X —
phuong X, quan N, TP Ha Noi v6i ching loai, khoi luong va don gid tam tinh nhu sau: Xi
ming bao Chinfong PC30 213 tan don gia 1.400.000 dong/ tan thanh tién 298.200.000 dong;
Phuong thire giao nhan: Khi ¢6 nhu ciu, Bén A thong bao cho Bén B bang dién thoai, trong d6
néu rd sd lugng, quy cach ching loai hang hoa thdi gian giao nhan hang. Trén co so yéu cau
ciia Bén A, Bén B s& x4c nhan va giao hang. Phuong thirc giao nhan: Co so tinh khdi lugng
giao nhan thue té tai cong trudng. Giao nhin xong hai bén ky vao bién ban giao nhan hang dé
1am co s& cho viée thanh quyét toan giira hai bén.

Phuong thic thanh toan: Thanh toan: Sau khi bén B cung cap xong timg dot hang hoa, hai bén
s& cung nhau tién hanh d6i chléu khéi luong thyc té giao nhan. Bén A s€ thanh toan hét gia tri
hang héa ma Bén B da cung cap trong vong 05 ngay ké tir ngay Bén A nhan dugc hd so thanh
toan; Ho so thanh toan bao gom: Gidy dé nghi thanh toan kém theo dbi chiéu cong ng; Bién
ban giao nhin hang hoda c6 xac nhan cta hai bén; Hoa don VAT day du, hop phap theo quy
dinh hién hanh.

Ngay 02/10/2016, Bén A (Bén mua) Cong ty Co phan Pau tu va phat trién xay dung H do 6ng
Ngb Dtic M — Phé giam ddc lam dai dién va Nguoi truc tiép thuc hién hop dong va chiu trach
nhiém thanh quyét toan 1a Ong Nguyén Dic H- Doi trudng doi xay dung s6 18 va Bén B (Bén
ban) Cong ty TNHH M do dng Nguyén Hai S — Giam déc lam dai dién tién hanh ky két phu
luc hop ddng Kinh té s6 04/HPKT véi noi dung: Bén A dong y mua, Bén B dong y ban xi
mang Chinfong PC30 dé phuc vu bén A thi cong cong trinh Lo BT1- Khu nha & sinh thai X —
phuong X, quan N, TP Ha Noi vdi chung loai, khoi luong va don gid tam tinh nhu sau: Xi
ming bao Chinfong PC30 100 tin don gia 1.400.000 dong/ tin thanh tién 140.000.000 dong;
Hop déng kinh té s6 12/HPKT ky ngay 09/11/2015; Hop dong kinh té so 18/HPKT ky ngay
25/3/2016; Hop dong s6 04/HPKT ngay 14/5/2016 va phu luc hop dong sé 04/HPKT ky ngay
02/10/2016 giita hai bén phii hop véi cdc quy dinh tai Diéu 399, Piéu 400; Diéu 401; Diéu
402; Piéu 403; Piéu 404; Piéu 407 cia B ludt dan s nam 2005 vi vy ¢b hiéu lic thi hanh
doi véi cdc bén.

[2.2]. V& qua trinh thie hién hop dong:

+ Tai Hop ddng giao khoan thi cong sé 07/2015/HPGK-INVESTCO 1 ky ngay 23/11/2015;
Hop dong giao khoan thi cong s6 01/2016/HPGK-INVESTCO 1 ngay 03/02/2016; Hop dong
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giao khoan thi cong s6 02/2016/HPGK-INVESTCO 1 ngay 03/02/2016; Hop dong giao khoan
thi céng s6 05/2016/HDGK-INVESTCO 1 ngay 03/5/2016 déu quy dinh: Diéu 7: Trach nhiém
va cam két cta cac bén: Bén B: muc 17: “ Pugc phép dam phan va chiu trach nhiém thyuc hién
khi ky cac hop dong véi cac nha thau phy, Hop ddng mua ban vat tu, thiét bi v6i gia ca dinh
murc phu hop voi hop déng Bén A da ky voi Chu dau tu va quy dinh ciia phép lut. Hop dong
thau phu phai dugc chuyen vé phong Kinh té k§y thuat kiém tra truGe khi trinh ky Tong giam
dbc hoic pho tong giam doc (Puoc iy quyén).”; Nhu vy Bén A (Bén giao khoan) 1a Cong ty
Co phan Pau tu va phat trién xdy dung H da giao cho Bén B (Bén nhan khoan) Doi xdy dung
s6 18 do Ong Nguyén Puc H d6i truong lam dai dién: Chiu trach nhiém thuc hién Hop dong
mua béan vt tu, thiét bi voi gia ca dinh mirc phu hop voi hop dong Bén A da ky véi Cha dau
tu va quy dinh cta phap luat;
+ Doi xay dung s6 18 thuc hién Hop ddng kinh té sb 12/HPKT ky ngay 09/11/2015; Hop
dong kinh té s6 18/HPKT ky ngay 25/3/2016; Hop dong sé 04/HPKT ngay 14/5/2016 va phu
luc hop dong s6 04/HPKT ky ngay 02/10/2016 1a dung véi ndi dung va cong viéc theo Hop
dong giao khodn thi cong s6 07/2015/HDGK-INVESTCO 1 ky ngay 23/11/2015; Hop dong
giao khoan thi cong s6 01/2016/HDGK-INVESTCO 1 ngay 03/02/2016; Hop dong giao khoan
thi cong s6 02/2016/HPGK-INVESTCO 1 ngay 03/02/2016; Hop dong giao khoan thi cong s6
05/2016/HPGK-INVESTCO 1 ngay 03/5/2016;
+ Tai Hop dong kinh té s6 12/HPKT ky ngay 09/11/2015; Hop dong kinh té sé 18/HPKT ky
ngay 25/3/2016; Hop dong sd 04/HPKT ngay 14/5/2016 va phu luc hop dong sé6 04/HPKT ky
ngay 02/10/2016 Péu quy dinh: Bén A dong y mua, Bén B dong ¥ ban xi miang Chinfong
PC30 dé phuc vu bén A thi cong cong trinh Khu nha & sinh thai X — phuong X, quan N, TP Ha
Noi voi chung loai, khdi luong va don gia tam tinh;
Phuong thirc giao nhan: Khi ¢6 nhu cu, Bén A thong bao cho Bén B béng dién thoai, trong do
néu rd sd lugng, quy cach ching loai hang hoa thdi gian giao nhan hang. Trén co so yéu cau
ciia Bén A, Bén B s& xac nhan va giao hang. Phuong thirc giao nhan: Co so tinh khdi luong
giao nhan thuc té tai cong truong. Giao nhan xong hai bén ky vao bién ban giao nhan hang dé
1am co s& cho viéc thanh quyét toan giira hai bén.
+ Ong Nguyén Puc H d6i truong Doi xay dung sd 18 xac nhan: Bang tong hop khdi luong xi
mang nhan 1an 1 ngay 14/6/2016 dai dién bén mua 13 ba Nguyén Phuong T 1a ké toan cua Doi
xay dung s6 18 ctia Cong ty CP dau tu va phat trién xdy dung H; Chit ky tai 06 bang tinh
chénh léch do Cong ty TNHH M lap 1a cua ong Nguyén Dtrc H; X4c nhan tai Bang tinh chénh
léch 1an 7 c¢6 nodi dung: “Nhu vay tong sd tién Investco con no dén 16/5/2017 1a 570.000.000
dong”.
Tai phién toa: Nguyén don, nguoi lam chung 1a Nguyén Ptc H Doi xdy dung s 18 déu thira
nhan: Trong cac hop dbng néu trén c6 néu chung loai hang hoa la Xi mang bao Chinfong
PC30; Khi c6 nhu cau Ong Nguyen buc H Doi xay dung s6 18 thong bao cho Cong ty TNHH
M bang dién thoai sO luong xi ming, loai xi ming vi du: Xi mang Chinfong PC30 bao 5O
luong bao nhiéu tan; Xi ming But son bao PC30 sb lugng bao nhiéu tin; Xi ming Hoang
Long Bao PC30 s6 lugng bao nhiéu tin, thoi gian giao nhan hang cu thé 1a ngay nao; Khi tién
hanh giao hang c6 ky bién ban giao nhan cy thé 1am co s& cho viéc thanh quyét toan giira hai
bén. (Pay la nhiing tinh tiét sy kién khong phai chimg minh theo quy dinh tai Diéu 92 cia Bo
luat tb tung dan sy nam 2015).
Theo 07 bang tinh chénh 1éch (MJdi bang tinh chénh léch déu c6 ndi dung: ngay giao hang, loai
Xi mang, sO lugng don gia kém theo la cac phiéu giao hang) thé hién: Cong ty TNHH M da
tlen hanh giao cho Cong ty C6 phan Pau tu 'va phat trién xay dung H truc tiép 1a Doi xay dung
s6 18 do ong Nguyén Duc H 1am dai dién s6 luong ching loai xi mang nhu sau:

- XiMing Chinfong d3 giao 302,2 tan x 1.370.000 déng/Tan = 413.914.000 dong;
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- Ximiang But son di giao: 1018,5 tan x 1.250.000 dong/ tan = 1.273.125.000 dong;
- Ximing Hoang Long d3 giao 154 tin x 1.130.000 d6ng/ tin = 174.000.000 dong;

Téng gia tri Xi ming da giao 1a 1.861.039.000 ddng dugc thé hién tai 07 bang tinh chénh léch
do Cong ty TNHH M va Cong ty Co phan Dau tu va phat trién xay dung H do dng Nguyén
Ptc H d6i xay dung s 18 ky.
Cong ty Co phén Dau tu va phat trién xiy dung H da thanh toan cho cong ty TNHH M sé tién
1.330.139.000 dong (Ngay thanh todn cudi cung la Ngay 20/01/2020 thanh toan 40.000.000
dong); Cong ty Co phan Pau tu va phét trién xdy dung H con phai thanh toan cho Cong ty
TNHH M 12 530.316.000 dong. '
Nhur viy ¢6 dii co sé dé két ludgn: Céng ty Cé phan Pdu tw va phdt trién xdy dung H phdi
thanh toan cho Céng ty TNHH M sé tién 530.316.000 dong; Vi viy thdy can buéc Cong ty Co
phan Pdu twr va phat trién xdy dung H phdi thanh toan cho Cong ty TNHH M sé tién
530.316.000 dong la phit hop véi Piéu 50 ciia Ludt Thirong mai ndm 2005,
[2.3]. V& yéu cau khoan tién 14i chim tra ciia nguyén don:
Ngay vi pham nghia vu thanh toan 1a ngay 18/01/2017; Nguyén don yéu cau tién l4i cham tra
tinh tir ngay 01/02/2017 cho dén hét ngay 30/6/2023 voéi muc 13i suat 1a 10%/Nam; Mic 13i
suat 10%/Nam thip hon muc 13i suit no qua han trung binh trén thi truong tai thoi diém thanh
toan tuong Gng voi thoi gian cham tra (Mtc 13i suat no qua han trung binh trén thi trudng vao
niam 2017 13 13,5%/Nam); Viéc nguyén don chi yéu ciu murc 13i suat cham tra 1a 10%/nim la
phu hop véi Piéu 306 ciia Luat thuong mai nam 2015 va quy dinh cua phap luat va 13 su tu
nguyén cua nguyén don nén dugc chap nhan;
Do Bi don vi pham nghia vu thanh toan, vi vdy Bi don phai chiu khoan ldi cham tra tinh tuw
ngay 01/02/2017 cho dén hét ngay 30/6/2023 véi mire ldi suat la 10%/Nam doi véi khoan tién
530.316.000 dong la 315. 710.412 dong la c¢6 co sé dwge chdp nhan.
[2.4]. Viéc Doi xay dung so 18 cua Cong ty C6 phan Pau tu va phat trién xay dung H va Cong
ty TNHH M ky cac loai gidy to va yéu cau Cong ty TNHH M xuat hoa don gia tri gia tang 950
tan Xi mang Chinfong vé6i gia tri 1.330.139.000 dong (da bao gom thué VAT) 1a khong ding
v6i thuc té da giao hang: Xi Miang Chinfong da giao 302,2 tan, Xi mang But son dé giao:
1018,5 tn, Xi mang Hoang Long da giao 154 tan; Vi vay thay can Cong ty TNHH M Xuét
Hoéa don; Ké khai, Diéu chinh hoa don gia tri tang (101 voi s0 lugng hang da giao cho Cong ty
Co phan Pau tu va phat trlen xay dung H (Pi bao gom VAT) dung vai thyuc té giao hang;
[3]. V& an phi: Do yéu cau khai kién ciia nguyén don dugc chap nhan vi vay bi don phai chiu
an phi Kinh doanh thuwong mai so thim cé gia ngach vdi yéu ciu ciia nguyén don duoc chip
nhan,
Céc duong su dugc quyén khang céo theo quy dinh tai Piéu 271; Piéu 273 ciia Bo luét t6 tung
dan sy nam 2015;

Vi cac lé trén; ’

QUYET PINH:

Cian cu khoan 1 Piéu 5, khoan 1 Piéu 30; diém b khoan 1 Diéu 35; diém a khoan 1
Diéu 39; Biéu 147; Diéu 184; Diéu 271; Piéu 273 cua B luat t6 tung dan sy nim 2015;

Cian ct Can ctr Didu 399, Diéu 400; Diéu 401; Diéu 402; Diéu 403; Diéu 404; Diéu 407
cua B0 luat dan sy nam 2005;

Can ct Piéu 50 cta Luét thuvong mai nam 2005;

Can cr Nghi quyét sb 01/2019/NQ-HDTP ngay 11/01/2019 cua Hoi dong thAm phan
Toda an nhan dan Tdi cao huéng dan ap dung mét s quy dinh cta phap ludt vé 1i, 14i suét,
phat vi pham.
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Can ctr vao Nghi Quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 cia Uy ban thuong
vu Qué)c Hoi ; khoan 1 Muc II danh muc mtrc &n phi 1¢ phi Toa an.

Tuyén xir:

1. Chap nhan yéu cau khoi kién cua Céng ty TNHH M d6i véi Cong ty Co phan Dau tu
va phat trién xay dung H vé Hop dong kinh té s6 12/HPKT ky ngay 09/11/2015; Hop dong
kinh té sb 18/HDKT ky ngay 25/3/2016; Hop ddng sb 04/HDKT ngay 14/5/2016 va phu luc
hop ddng s6 04/HDKT ky ngay 02/10/2016;

2. Bugc Cong ty C6 phan Pau tu va phat trién xay dung H phai thanh toan cho Cong ty
TNHH M sb tién hang hoa 1a 530.316.000 dong va khoan tién 13i cham tra 1a 315.710.412
ddng; Tong cong: 846.026.412 dong.

3. Cong ty TNHH M phai Xuat Héa don; Ké khai, Diéu chinh hda don gié tri ting d6i
v6i s6 lugng hang da giao cho Cong ty C6 phan Pau tu va phat trién xay dung H (D3 bao gdm
VAT) ding v6i thyc té giao hang;

Ké tir ngay Ban dn, quyét dinh co hiéu lyc phap ludt, Cong ty Co phan Pau tw va phdt
trién xdy dung H phdi chiu khodn tlen ldi ciia s6 tién néu tai Diéu 2 cia Quyet dinh nay ké tir
ngay Cong ty TNHH M ¢6 don  yéu cau thi hanh én cho dén khi thanh todn het theo muec lai
sudt quy dinh tai khoan 2 Diéu 468 Bé ludt Ddn sy nam 2015 doi véi sé tién chwa thanh
toan.

Ban én, Quyét dinh dwoc thi hanh theo quy dinh tai Piéu 2 Ludt Thi hanh dn dan su thi
nguoi dwoc thi hanh dan dan sw, nguoi phai thi hanh an ddn su c6 quyen thoa thudn thi hanh
dan, quyén yéu cau thi hanh dan, tw nguyén thi hanh dn hodc bi cuéng ché thi hanh dn theo quy
dinh tai cac diéu 6, 7 va 9 Ludt Thi hanh an dén su; thoi hiéu thi hanh an dwoc thuce hién theo
quy dinh tai Piéu 30 Ludt Thi hanh an dan su.

4. V& an phi: Cong ty Co phan Pau tu va phat trién xay dung H phai chiu an phi Kinh
doanh thuong mai so tham 1a 35.835.000 dong.

Cong ty TNHH M khong phai phai chiu an phi Kinh doanh thuong mai so tham, vi vay
Cong ty TNHH M dugc nhan lai da nop tién tam (mg an phi da ndp 1a: 26.000.000 dong theo
bién lai ndp tién tam Gmg an phi s6 0002611 ngay 01/11/2022 cuia Chi cyc thi hanh an déan su
quan Ba Pinh, thanh phb Ha Noi.

An xtr cong khai so tham c6 mit dai dién hop phap ctia Nguyén don va Bi don.

Vé quyén khang cdo: Nguyén don, Bi don c6 quyén lam don khang cdo trong thoi han
15 ngay ké tir ngay tuyén 4n.

T.M HQI PONG XET XU SO THAM
Noi nhin: THAM PHAN - CHU TQA PHIEN TOA
-Vién kiem sat ND qudn Ba Pinh;
-Chi cuc thi hanh an dan sw quan Ba
Dinh; )
-Toa an nhdn dan thanh pho Ha
Noi; )
-Nguoi tham gia to tung;

- Lvu ho so vu an.

Hoang Pinh Trung
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