TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH Poc 1ap — Tw do — Hanh phic

Bén 4n sb: 172/2019/DS-PT
Ngay: 15-5-2019
VIV huy di chuc

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

- Thanh phén Hpi dong xét xir phiic tham gom cé:
Tham phdn — Chii toa phién toa: Ong Huynh Sang
Cdc Tham phdn: Ong Lé Thanh Vin
Ba Tran Thi Thu Thay
- Ther ky phién toa: Ong Nguyén Qudc Bao - Thu ky Toa &n

- Dgi dién Vign Kiém sét nhan dan cap cao tgi Thanh pho Ho Chi Minh
tham gia phién toa: Ong Tran Ngoc Pam - Kiém sat vién.

~ Ngay 15 thang 5 nam 2019, tai tru s, Toa an nhan dan cap cao tai Thanh
phd HO6 Chi Minh, xét xir phuc tham cong kh\ai vu an dan sy thu 1y so:
345/2017/TLPT-DS ngay 08 thang 10 nam 2018 vé viéc hiy di chic

Do Ban an dan su so thérq sé; 866/2018/DS-ST ngay 05 thang 7 nam 2018
cua Toa an nhan dan Thanh ph6o H6 Chi Minh bi khang céo.

Theo Quyét dinh dua vu an ra xét xir phic tham sé: 480/2019/QP-PT ngay
16 thang 4 nam 2019, gitra cac duong su:

- Nguyén don: Ba Huynh Thi Minh T, sinh ndm 1979; c6 mat.

Thuong tra: SA N T P, Khu phé 2, phuong H P, Quan 9, Thanh phé Ho
Chi Minh.

Dia chi lién lac: 200/23/2 L V V, phuong T N P B, Quén 9, Thanh phd Hb
Chi Minh.

Nguoi bao vé quyén va loi ich hop phdp:

Luat su Tran Thai Binh — Poan Luat su Thanh phé Hb Chi Minh; ¢6 mat.
- Bi don: Ba Nguyén Thi N (chét nim 2017)

Nhitng nguoi ké thira quyén, nghia vu t6 tung ciia ba N gom:

1/ Ong Nguyén Van T (chét 2003), c6 vo con gdm:

1.1/ Ba Nguyén Thi Nh; c6 mat.



Pia chi thudng tra: 16B C G, phuong C O L, Quan 1, Thanh phd Ho Chi
Minh.

Pia chi lién lac: 884/54 L B T, Phuong 15, quan G V, Thanh phd H6 Chi
Minh.

1.2/ Ba Nguyén Thinh Thi T L, sinh ndm 1975; c6 mit.

Pia chi thuong tra: 563/60 N B C, Phuong 2, Quan 3, Thanh phd H6 Chi
Minh.

Dia chi lién lac: 884/54 L B T, Phuong 15, quan G V, Thanh phé H6 Chi
Minh.

1.3/ Ba Nguyén Thinh Thi T L, sinh nim 1976; c6 mit.

Dia chi thuong tri: 16B C G, phuong C O L, Quan 1, Thanh phé HO Chi
Minh.

Dia chi lién lac: 884/54 L B T, Phuong 15, quan G V, Thanh phé H6 Chi
Minh.

1.4/ Ba Nguyén Thinh Thi T H, sinh nim 1979; c6 mit.

Pia chi thuong tra: 16B C G, phuong C O L, Quan 1, Thanh phé H6 Chi
Minh.

Pia chi tam tra: 884/54 L B T, phuong 15, quan G V, Thanh phé H6 Chi
Minh.

1.5/ Ba Nguyén Thinh Thi T D, sinh nim 1977
1.6/ Ong N K N, sinh nim 1982

Cung dia chi thuong tra: 16B C G, phuong C O L, Quan 1, Thanh phé Hb
Chi Minh.

Cung cu ngu tai: 1566 S Ca Ave, Las Vegas, Nevada 89183, USA

Nguwoi dai dién theo 1y quyén cia ong Nguyén, ba D: Ba Nguyén Thinh
Thi T L, sinh nam 1976 (theo van ban tty quyén ngay 31/10/2016)

2/ Ba Nguyén Thi L, sinh nim 1957;

3/ Ong Nguyén Van T, sinh nam 1961;

4/ Ba Nguyén Thi K H, sinh nim 1967;

5/ Ong Nguyén K S, sinh nim 1972;

Cung dia chi: 228 T P, Phuong 11, thanh phé b L, tinh Lam Déng

, 6/ Ba Nguyén Thi B M, sinh ndm 1959; Dia chi: 17 B T, Phuong 3, thanh

pho P L, tinh Lam Dong.

7/ Bf‘;l Nguyén Thi B H, sinh nam 1963; Dia chi: 469A T P, Phuong 11,
thanh pho P L, tinh Lam Dong.



8/ Ba Nguyén Thi T N, sinh ndgm 1969; Dia chi: 11 cu xa P D L, Phuong 3,
quan B T, Thanh ph6 H6 Chi Minh.

9/ Ong Nguyén Van C, sinh nam 1965; Dia chi: 16B C G, phuong C oL,
Quén 1, Thanh pho H6 Chi Minh.

10/ Opg Nguxén Van T, sinh nam 1953 (chét ngay 27/02/1976, c¢6 Gidy
ching tir s6 36 quyén s6 01/2011)

Ngueoi dai dién theo uy quyén cua ba L, ba M, éng T, ba H, ba H, ba Nh,
ong S, 6ng C: Ba Nguyen Thi B L, sinh nam 1972 (Giay Gy quyén lap ngay
10/7/2017)

Pia chi thuong tra: 16B C G, phuong C O L, Quan 1, Thanh phé H6 Chi
Minh.

- Nguoi co quyén loi, nghia vu lién quan:

1/ Ba Nguyén Thi B, sinh ndm 1950 (con 6ng Nguyén Van K); Dia chi:
16B C G, phuong C O L, Quan 1, Thanh phé H6 Chi Minh

~Nguoi dai dién theo uy quyén cia ba P: Ong Nguyén Q V, sinh nam 1978
(Giay uy quyén lap ngay 28/3/2016)

2/ Ba Nguyén Thi T T, sinh nam 1962 (Con 6ng Nguyén Vin K); Dia chi:
61/8 C G, phuong C O L, Quan 1, TP. H6 Chi Minh.

3/ Ba Nguyén Thi T N (chét, doc than)
4/ Ba Huynh Thi C, sinh nim 1943 (V¢ 1 6ng Nguyén Vin T)
5/ Ong Huynh Vin A, sinh nam 1964;

Cung dia chi: 200/23/2 L V V, phuong T N P B, Quan 9, Thanh phé Hb
Chi Minh

Nguwoi dai dién theo ity quyén cia ba Ch, dng 4: (A)’ng Huynh Van S, sinh
nam 1967; Dia chi thuong tra: B304B L V V, Khu pho 4, phuong T N P B,
Quén 9, Thanh pho H6 Chi Minh (Giay uy quyén 1ap ngay 29/03/2016)

6/ Ong Huynh Van S, sinh nam 1967; c¢6 mit.
7/ Ba Huynh Thi T, sinh nam 1971;

Cung dia chi: 200/23/2 L V V, phuong T N P B, Quan 9, Thanh phé Ho
Chi Minh
~Nguwoi dai di¢n theo uy quyén cia ba T: Ong Huynh Vin S, sinh nim 1967
(Giay uy quyén lap ngay 29/03/2016)

8/ Ba Huynh Nhu T, sinh nam 1974; Dia chi: 3408 Louis, Harvey 70085,
USA.

Nguoi dai dien theo uy quyén ciia ba T: Ba Huynh Thi Minh T, sinh nim
1979 (Van ban uy quyén lap ngay 01/7/2016)

- Nguroi khang cdo: Nguyén don ba Huynh Thi Minh T



NOI DUNG VU AN:

* Theo Don khoi kién cua nguyén don - ba Huynh Thi Minh T trinh bay:

Cin nha s6 16B C G, phudng C O L, Quén 1, Thanh phd Ho Chi Minh do
ong Nguyén Van T (chét 2001) va anh cua ong T 1a 6ng Nguyén Van K (da
chét) cung tao 1ap nén theo Gidy mua ban nha ngay 23/10/1948.

Ong Nguyén Van T (chet 2001) va ba Nguyén Thi N (vo thir nhit) c6 tat ca
11 nguoi con: 6ng Nguyén V T (chet 2003), ba Nguyén Thi L, ba Nguyén Thi B
M, éng Nguyén Vin Th, ba Nguyén Thi B H, ba Nguyen Thi K H, ba Nguyen
Thi T N, 6ng Nguyén Kim S, 6ng Nguyén Vian S (chét doc than), ong Nguyén
Vin C, 6ng Nguyén Van T (chét ddc than).

Ong Nguyén Van T (chét 2001) va ba Huynh Thi Ch (vo thir hai) c6 07
nguodi con chung gdm: Huynh Vian A, Huynh Van S, Huynh Thi K L (chét
1972), Huynh Thi T, Huynh Nhu T, Huynh Hitu M (chét 1986), Huynh Thi M
T.Ong T vaba Ch séng chung khodng nam 1962, khong c6 hon thu.

Ong Nguyén Vian K (chét 2003) va ba Nguyén Thi Na (chét 2007) co tat ca
03 nguoi con: Nguyeén Thi T N (chét doc than), ba Nguyén Thi T T, ba Nguyen
Thi b.

Nay can nha trén dugc cac dai dién la ba Nguyén Thi N, ong Nguyén Vin
C, ba Nguyén Thi Th T dang tién hanh cac thu tyc xin cap Glay ching nhén
quyén st dung dat quyen sO hitu nha & va tai san khac gan lién véi dat. Vao
ngay 13/3/2015, ba Nguyen Thi N nop Uy ban nhan dan Quan 1 vin ban di chic
noi rang 6ng Nguyén Vian T dé lai can nha trén cho riéng ba. Nguyén don thay
rang van ban di chtuc do 6ng Nguyén Vin T 1ap khong hop phap theo quy dinh
phap luat véi 1y do khong duoc cong ching tai cac co quan c6 tham quyén, day
1a van ban di chuc viét tay, khong phai la cht viét ctia ong Nguyén Van T (chét
2001). Nay nguyén don yéu cau Toa an xem xet huy ban di chic khong hop
phap cua 6ng Nguyen Vin T 1ap dé lai can nha 16B C G, phuong C O L, Quan
1, Thanh pho H6 Chi Minh cho ba Nguyén Thi N.

* Bi don ba Nguyén T N (cé ba Nguyén Thi B L lam dai dién 1ty quyén)
trinh bay:

Ba Nguyén T N (sinh nim 1928) 1a vg ciia ong Nguyén Vin T (sinh nim
1920, chét nam 2001). Ba N va 6ng T da két hon ngay 24/6/1943 theo Gidy xac
nhan B) Do1 ciia Phong luc sy Toa Vinh Long x4c nhan. Nguyén trudc day ong
T va 6ng Nguyén Vin K (anh rudt ong T) cing mua mot cin nha co gidy tay ky
ngay 23/10/1948, dia chi hién nay cin nha 1a 16B C G, phuong C O L, Quan 1,
Thanh phd H6 Chi Minh. Khi 6ng T con séng c6 lam T di chic lap ngay
24/02/2001 dé dinh doat phan tai san chung cta vo chong véi ndi dung: “Mot
trong hai nguoi chét trude (vo/chong) thi nguoi con song (vo/chong) duoc
hwéng Ys phdn nha 16B C G, phirong C O L, Qudn 1, Thanh phé Hé Chi Minh”,
To Di chuc nay c6 hai nguoi lam ching 1a bac Phan L, sinh nam 1926 va bac
Duong D, sinh nam 1944 c6 gidy xac nhan ctia Uy ban nhan dan Phuong 11,



Thanh phb B L. Noi dung va hinh thirc ciia Ban Di chiic 1a phi hop vé6i quy dinh
ctia phap luat. Néu gia sir ba T 1a con cta ong T that thi thoi hiéu khoi kién ciing
da hét vi 6ng Tan chét ngay 26/02/2001 dén nay di qua 15 nam 14 qua thoi han
tranh chip va khai kién theo Didu 645 B luat Dan su.

* Nguoi ¢é quyén loi, nghia vu lién quan - ba Nguyen Thi Nh, ba Nguyen

Thinh Thi T L, ba Nguyén Thinh Thi T L, ba Nguyén Thinh Thi T H thong nhdt
trinh bay:

Ong Nguyen V T (con trai trudng cua ong T, chét nim 2004) va ba Nguyen
Thi Nh vé & tai can nha 16B C G, phuong C O L, Quén 1, Thanh pho Ho6 Chi
Minh tir ndm 1975. Ong V T va ba Nh c6 5 ngudi con gom: Nguyén Thinh Thi
T L, Nguyén Thinh Thi T Li, Nguyén Thinh Thi T D, Nguyén Thinh Thi T H,
Nguyén Khuat N. Can nha 16B C G, phuong C O L, Quan 1, Thanh phd H6 Chi
Minh thudc quyén so hitu cta hai 6ng: 6ng Nguyén Vin K (chét nim 2003), ba
Nguyén Thi Na (chét nim 2007) va ong Nguyén Van T (chét nam 2001), ba
Nguyén Thi N. Vao nim 2011, éng Nguyén Vin C (con trai thtt 9 cua ong T) ¢
lam don xin cap chu quyén nha dong so hitu voi ba Nguyén Thi T T (con dng
Nguyén Vin K) ma khong thong qua y kién _gia dinh ba. Sau d6 6ng C tiép tuc
dua don dén Uy ban nhan dan phuong C O L, Quan 1 xin xac nhén tén cac
thanh vién con 6ng T dé xin _yéu cau cap chu quyén nhung van khong ké khai
tén 6ng Nguyén V T trong ho so. Ba Nguyen Thi Nh d3 1am don khiéu nai gui
Uy ban nhan dan phuong va dugc tra loi bang van ban khong xac nhan don dé
nghi cp Gidy ching nhan quyén str dung déat cho ong C va ba T (Van ban ngay
06/6/2011) vi hd so khong dung thu tyc. Tuy nhién, sau 3 nam 6ng Cao lai tiép
tuc lam don xin cap xét s6 hong véi nguoi dung tén la ba Nguyén Thi N vo ong
Nguyén Vin T. Ly do: c¢6 Di chuc cua ong T dé lai. Can nha trén la thugc quyén
so hitu chung, dong ¥ véi yéu cau ctia nguyén don yéu cau hiy Di chic trén.

* Nguwoi ¢o quyén loi, nghia vu lién quan - ba Nguyén Thi T T trinh bay:
Tbi 1a con ctia 6ng Nguyén Vin K, 12 ngudi lién d6i trong vu 4n hay di chuc cia
ba Huynh Thi Minh T, t6i khong biét vé di chuc cta ong T va khong cé ¥ kién
gi vé vu 4n nay.

* Nouwoi c6 quyén lgi, nghia vu lién quan - ba Nguyén Thi P (c6 6ng
Nguyén Quang V lam dai dién ity quyén) trinh bay: Can nha trén 1a thudc quyén
so hitu cia ong Nguyén Vian K va ong Nguyén Vin T, t6i khong biét To di chuc
nao va yéu cau hay Di chuc nhu yéu ciu cta nguyén don, xac dinh déy 1a tai san
chung ctia vo con 6ng K va ong T.

* Nguoi co quyen loi, nghia vu lién quan - ong Huynh Van S trinh bay:
Nguon gbc cian nha sd 16B C G, phuong C O L, Quan 1 thudc sé hitu ctia 6ng
Nguyen Vin T (chét 2001) va éng Nguyen Vin K (dd chét) cung tao 1ap theo
Gidy mua ban nha ngay 23/10/1948. Ong T va me t6i ba Huynh Thi Ch ¢6 tat ca
07 nguoi con: Huynh Van A, Huynh Vin S, Huynh K L (chét 1972, doc than),
Huynh Thi T, Huynh Nhu T, Huynh Hiu M (chét 1981, doc than), Huynh Thi
Minh T. Toi dong y v&i yéu cau khoi kién cua nguyén don yéu cau huy Di chic
ctia 6ng Nguyén Vin T.



Tai Ban dn dén sy so tham so: 866/2018/DS-ST ngay 05 théng 7 nam 2018
cua Toa an nhdn ddan Thanh pho Ho Chi Minh, quyét dinh:

Cén cir Diéu 37, khoan 1 Diéu 38, Dicu 147, Diéu 228, Diéu 266, Diéu 273
cua B0 luat To6 tung dan sy ndm 2015;

Cian ¢t vao cac Diéu 650, Piéu 652, Diéu 653, Diéu 656, Diéu 657, Diéu
659 cua Bo luat dan sy nam 2015.

1/ Khong chap nhén yéu cau ctia nguyén don vé viéc hiy di chuc 1ap ngay
24/2/2001 tai s6 nha 228, duong T P, Phuong 11, Thanh phé D L, tinh Lam
Pdng cta 6ng Nguyén Vin T va ba Nguyén Thi N.

2/ Pinh chi gidi quyét doi voi yéu cau chia thira ké cin nha s6 16B C G,
phuong C O L, Quan 1, Thanh ph6 H6 Chi Minh.

Ngoai ra, ban an dan sy so thdm con quyét dinh v€ an phi, viéc thi hanh an
va quyén khang cao vy an theo luat dinh

Ngay 05/7/2018 nguyén don ba Huynh Thi Minh T khang cao toan b ban
an so tham.

Tai phién toa:

Nguyén don khang cdo va nguoi bao vé quyén va loi ich hop phap trinh
bay: Gitt yéu cau khang cdo huy di chuc do 6ng Nguyén Vin T lap ngay
24/02/2001 vi di chac khong hop phap; to di chiuc duge lam 02 trang roi nhau,
trang dau khong c6 chit ky; nguoi lam chimg c6 lién quan dén nguoi thira ké nén
khong khach quan. C6 hai nguoi cung tén 1a Nguyén Thi N nhung mot nguoi &
B H (Pong Nai), mot ngudi & Vinh Long, tai liéu con mau thuln, ngdi nha ghi
trong di chiic 12 ddng so hitu cia 6ng T va 6ng K nhung di chuc dé hét nha cho
ba N, két luan giam dinh c6 trudce khi thu thap tai liéu dé giam dinh. Vi noi
dung con mau thudn va vi pham té tung, dé nghi huty di chiic hodc hiy ban an so
tham dé xét xir lai.

BPai dién Vién kiém sat trinh bay:

Trong hd so vu an chua thu thap tai liéu lién quan dén ba Nguyén Thi N,
mot ngudi hay hai nguoi, chua thu thap vé tai liéu hai ngudi lam chung trong di
chuc; 6ng Tan chét sau ngay lap di chiic 02 ngdy, chua thu thap tai liéu dé xem
xét tinh trang strc khoe ctia 6ng Tan khi 14p di chic ¢6 con minh man hay khong,
ho so con nhiéu mau thudn, dé nghi hay an dé giai quyét lai so tham.

NHAN PINH CUA TOA AN:

Trén co so noi dung vu dn, can cur vao cac tai lieu trong hé so vu an da
duwoc tranh tung tai phién toa, Hoi dong xét xur nhan dinh nhu sau:

[1] Nguoi kién yéu cau hity di chuc va chia thira ké di san, trudce khi xét xtr
so tham, ngudi khoi kién rat yéu cau chia thira ké, gitt lai yéu cau huy di chic.
Toa 4n cap so thim nhan dinh yéu cau hity di chuc khong phai 1a tranh chap chia
thira ké, di chiic 1a mot giao dich dan sy, 13 hanh vi phap 1y don phuong lam



phat sinh, thay do6i hoac cham dat quyén va nghia vu dan sy nén ap dung khoan
2 Diéu 136, khoan 1 bi€u 159 Bo luat Dan sy 2005 dé giai quyét.

[2] Viéc tranh chép thira ké tai san duoc quy dinh tai B¢ luat Dan su 1a chia
thira ké tai san theo di chuc hodc theo phap luat. Viéc huy di chic phai gin lién
vo1 yéu cau chia thira ké cua céc déng thira ké; theo d6, Toa an xem xét hiéu lyc
cua di chuc theo quy dinh tai B luat Dan su. Vi vay, khi duong sy rat yéu cau
chia thira ké, Toa an cip so tham giir lai yéu cau huy di chuc nhu 1a mét giao
dich dan sy dé x4c dinh thoi hiéu 1a 02 nam trong khi tranh chép thira ké theo di
chuc, di chic hop phap hay khong hop phap déu twong Gng v6i thoi hiéu khoi
kién chia di san (bat dong san) 1a 10 nim (B6 luat Dan su 2005) va 30 nim (Bo
luat Dan sy 2015). Toa an cép so thAm ap dung phap ludt dé xem xét tinh hop
phap cua di chiic néu trén 13 mau thuin véi thoi hiéu khoi kién chia thira ké tai
san, xac dinh quan hé phap luat tranh chip khong day du, rd rang, khong dam
bao quyén thira ké ciia cac dong thira ké trong vu 4n.

[3] Toa an cap so tham chua thu thap day du cac tai lidu dé giam dinh theo
yéu céu cua nguyén don trudc khi giao nhan tai liéu yéu cau giam dinh, nguyén
don khiéu nai ket qua giam dinh nhung chua duoc Toa an cap so tham xem xét,
nguyén don tiép tuc khang cdo yéu cau thu thép tai licu dé giam dinh. Toa an
cap phiic tham xét thdy Toa an cap so tham chua thu thap day du nhung da giam
dinh chir ky; viéc nguyén don rat yéu cau chia thira ké di san gan lién voi viec
xem xet tinh hop phap cua di chuc, cap phuc tham khong thé khic phuc duoc, vi
vay, Toa an cip phiic thim xét hity toan bd ban an so tham dé xét xtr lai so thAm
theo thu tuc chung.

Vi cac lé trén;
QUYET PINH:

Can ctr khoan 3 Piéu 308; Diéu 310 Bo lut TH tung dan su;
Chép nhan mot phan khang céo cua nguyén don Huynh Thi Minh T;

Huy toan b Béan 4n s6 866/2018/DS-ST ngay 05/7/2018 ctia Toa an nhan
dan Thanh phd Ho Chi Minh vé viéc Huy di chuc giita nguyén don ba Huynh
Thi Minh T kién bi don ba Nguyén Thi N (chét 2017 — ¢6 nhiing nguoi ké thira
quyén va nghia vu t6 tung) va nhiing ngudi c¢o quyén loi, nghia vu lién quan;

Chuyén ho so vu 4n néu trén cho Toa an nhan dan Thanh phé H6 Chi Minh
xét xur lai so tham theo thu tuc chung;

Hoan lai 300.000 déng tién tam ung an phi dan sy phuc tham cho ba
Huynh Thi Minh T theo phicu thu s6 0049078 ngay 11/7/2018 cta Cuyc thi hanh
an dan sy Thanh phd H6 Chi Minh.

Ban an phuc tham c6 hiéu luc phap ludt ké tir ngay tuyén an.

Noi nhn: TM. HQI PONG XET XU PHUC THAM
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- Toa 4n nhén dén t6i cao; THAM PHAN - CHU TQA PHIEN TOA
- VKSND cap cao tai TP. H6 Chi Minh;

- Toa 4n nhan dan Thanh phd HO Chi Minh;

- VKSND Thanh ph H6 Chi Minh; ,

- Cuc THADS Thanh phd Ho Chi Minh; (Da ky tén va dong ddu)

- Cac duong su;

- Luu: HS, VP, 35bTNB.

Huynh Sang



CAC THAM PHAN THAM PHAN — CHU TQA PHIEN TOA

Lé Thanh Van Tran Thi Thu Thity Huynh Sang



