TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
QUAN HOAN KIEM TP HA NOI Poc Lap - Tw Do - Hanh Phic

Ban 4an sb: 181/2020/HSST
Ngay 23 thang 09 nam 2020

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN QUAN HOAN KIEM, THANH PHO HA NOI

- Thanh phin Hpi dong xét xir so tham gom cé:
Tham phén - Chii toa phién toa: Ba Nguyén Thu Ha - Tham phén.
Cdc Hoi Tham nhdn dan: Ong Nguyén Vin Khién va Ong Nguyén Viin Kinh
Thuw ky phién toa: Ba Nguyén Thi Thanh Mai - Thu ky Toa an.
Pai dién Vién kiém sat nhdan dan qudn Hoan Kiém tham gia phién toa:
Ong Tran Viét Phuong - Kiém sat vién.

Ngay 23 thang 09 nam 2020, tai Tru s¢ Toa an nhan dan quan Hoan Kiém,
thanh phé Ha Noi xét xir so tham cong khai vu an hinh sy thy 1y sb 176/2020/TLST-
HS ngay 07 thang 09 nam 2020 theo Quyét dinh dua vu an ra xét xir sb
176/2020/QDXXST-HS ngay 07 thang 9 nam 2020 d6i voi:

Bi cao: L& Minh Q. Sinh nam: 1980. Gidi tinh: Nam. Tén goi khac: Khong.
Noi PKHKTT: S6 12/38 T, phuong B, TP T, tinh T. Chd ¢: Khong noi ¢ ¢ dinh.
Quéc tich: Viét Nam. Dan toc: Kinh. Ton gido: Khong. Nghé nghiép: Lao dong tur
do. Trinh dd hoc van: 8/12. Ho tén cha: Lé Vin Q. Sinh nam: 1952. Ho tén me:
Nguyén Thi B (ba chét). Gia dinh c6 hai anh em, bi céo 1a con thi nhat. Vo: Vil
Thi T. Sinh nam: 1983. C6 02 con, 16n sinh nam: 2004, nho sinh nam: 2012.

Nhan than: Khong c6 tién 4n, tién su

Tam gitr: 24/5/2020. Tam giam: 30/5/2020.

Hién bi ca0 bi tam giam tai trai tam giam cong an thanh phé) H.

(B1 céo c6 mat tai phién toa)

* Ngwoi bi hai: Cong ty TNHH D. Nguoi dai dién theo phap luat: Anh
Nguyén Van H. Sinh ndm: 1981. HKTT: 86 224 CT16 Do thi B, quan H, thanh phd
H (Anh H vang mit tai _phién toa.)

* Nguoi ¢ quyen lgi va nghia vu lién quan: Chi Hoang Hoéng H. Sinh nim:
1981. Noi cu tra: S6 93, ngd V, phd T, quan D, thanh phd H. (Chi H ving mit tai
phién toa)

NOI DUNG VU AN:

Theo cac tai liéu co6 trong ho so vu 4n va dién bién tai phién toa, nd1 dung vu
an duoc tom tit nhu sau:

Khoang 15 gio 20 phat ngay 19/5/2020, anh Nguyén Vian H (sinh nam: 1981;
PKHKTT: 224 CT16 D, quan H, H) 1a Giam ddc Coéng ty TNHH D, chii quéan bar
Fame — s6 25 N, phuong T, quan K, H dén try s6 Cong an phudng T t6 giac Lé
Minh Q c6 hanh vi trdm cap 51 chai ruou tay cac loai (g6m 27 chai ruou Henessy
VSOP 70cl; 01 chai rugu Henessy VSOP 300cl; 05 chai rugu Henessy X.O 70cl; 01
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chai rugu Henessy very special; 03 chai rugu Glenmorangie 18; 07 chai rugu
Glenmorangie nectardor 03 chai ruwou Royal Salute 21 70cl va 04 chai rugu Chivas
Regal 18 75cl).

Qua trinh diéu tra xac dinh noi dung vu an nhu sau:

Lé Minh Q 1am bao vé cho quan bar Fame — dia chi: 25 N tir thang 8/2018.
T ngay 13/3/2020, quan bar Fame tam dl‘mg hoat dong do dich Covid 19, Q lam
nhiém vu bdo v¢€, an ¢ tai quan va dugc giao 01 chum chia khoa trong d6 c6 chia
khoa co chur “QUY LOC” mé kho ruou cia quan. Pén khoang thang 5/2020, do
thiéu tién tiéu xai nén Q da nay sinh y dinh trom cap rugu cua quan dé ban lay tién
an tiéu. Trong khoang tir 11 gio ngdy 15/5/2020 dén khoang 8 gid 40 phit ngay
16/5/2020, Q d3 04 lan st dung chia khoa c6 chit “QUY LOC” mé kho rugu trom
cép 51 chai ruou cac loai cu thé:

Ldn 01:Khoang 11 gid ngay 15/5/2020, Q d3 trom cdp 17 chai rugu Henessy
VSOP 70cl, sau d6 Q cat ruwou vao thing cac tong rdi diéu khién xe méay cho dén
ban cho chi Hoang Hong H (sinh nam: 1981; PKHKTT: s6 93 ngd V, phuong V,
quan B, H) 1a chu cra hang ruou TT— dia chi: s6 59 H, quan K, H véi gia
12.750.000 dong.

Lan 02: Khoang 13 gio 20 phut cung ngay, Q di trom cip 04 chai ruou
Chivas Regal 18, 05 chai rugu Henessy X.0, 01 chai rugu Henessy very special va
03 chai rugu Glenmorangie 18 ro1 ban cho chi H véi gia 10.750.000 dong

Lan 03: Khoang 18 gio 40 phut cung ngdy, Q di trom cip 07 chai ruou
Glenmorangie Nectardor va 03 chai ruou Royal Salute 21 rdi ban cho chi H véi gia
11.200.000 dong.

Lan 04: Pén ngay 16/5/2020, cling v6i thu doan nhu trén, Q tiép tuc trom cép
01 chai rugu Hennessy VSOP 300cl va 10 chai ruou Hennessy VSOP 70cl r6i cho
vao gié nhyua dung H qua boc thi ni 16ng den bén ngoai réi mang dén ban cho chi H
v6i gia 10.500.000 dong. Tong sb6 tién Q ban 51 chai ruou 1a 45.200.000 dong.

Sau d6, do s¢ bi phat hién, Q roi khoi quan bar bo di. Bén khoang 19 gio
ngay 16/5/2020, anh Kiéu Van T (sinh nam: 1967; DPKHKTT: xa T, huyén T, H) la
nhan vién quan 1y kho ruou dén quan kiém ké s luong ruou thi phat hién mat 51
chai ruou céc loai nén dd bao cho anh Nguyén Vin H 1a chéi quan. Anh H kiém tra
hé thdng camera phat hién trong khoang thoi gian tir 01 gid dén 07 gio ngay
16/5/2020 bi ngat két ndi. Anh H di goi dién cho Q, Q thira nhan di c6 hanh vi trom
cip 51 chai rugu cua cira hang va mang di ban 1y tién 4n tiéu. Anh H da dén tru so
Cong an phuong Tran Hung  trinh bao ndi dung su viéc nhu trén.

Anh Nguyén Vin H giao ndp: 01 ban photo hoa don gia tri gia ting lién 2 sd
0001320 ngay 02/3/2020 don vi ban hang cong ty c¢o phan thuong mai va dich vu H,
ngudi mua cong ty TNHH N; 01 ban photo cian cudce cong dan sb 038080007341
mang tén Lé Minh Q cip ngay 12/3/2018; 01 ban photo gidy chimg nhan ding ky
doanh nghiép cong ty TNHH hai thanh vién trd 1én, md s6 doanh nghiép
0106166830; 01 ban photo gidy phép ban ruou tiéu dung tai chd s6 54/2019-GP-
RTDTC ngay 20/8/2019; 02 anh noi dung nhan tin giita anh H va Lé Minh Q va 01
anh d6i tuong Q (BL: 126).

Tai Ban Két luan dinh gid tai san s6 174 ngay 27/5/2020 cua Hoi déng dinh
gia tai san trong tb tung hinh sy quan K két luan: 27 chai rugu Henessy VSOP 70cl
c6 gia tri 28.868.400 dong; 01 chai ruou Henessy VSOP 300cl c6 gia tri 4.214.100
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déng; 05 chai rugu Henessy X.O 70cl c6 gia tri 16.505.500 déng; 01 chai ruou
Henessy Very Special c6 gia tri 533.500 dong; 03 chai rugu Glenmorangie 18 c6
gia tri 7.256.700 ddng; 07 chai ruou Glenmorangie Nectardor c6 gia tri 14 9.617.300
d6ng; 03 chai ruou Royal Salute 21 70cl ¢ gia tri 6.649.500 dong va 04 chai ruou
Chivas Regal 18 75¢l ¢ gié tri 4.114.000 dong. Tong gié tri tai san 1a 77.759.000
dong (bay muoi bay triéu bay trim nim muoi chin nghin déng). (BL: 39-40).

Pén ngay 23/5/2020, Lé Minh Q dén try sé Cong an phuong T dau th.

Tang vat thu gitt cia Lé Minh Q: 01 6 khoa mau den nhin hiéu “VIET
TIEP”; 01 chum chia khoa gdm 06 chia khoa, 01 méc treo va 03 vong tron dé moc
céc chia khoéa cu thé: méc treo b::ing kim loai dai 06¢cm, rong 02cm phén duo61 moc
treo c6 phan do nau; vong tron thi nhat bang kim loai c6 dudng kinh 3,5cm; vong
tron thur hai bé'mg kim loai c6 dudong kinh 2,5¢cm moc 02 chia khoa béng kim loai,
chia th&r nhét c6 chit “QUY LOC”, chia tht hai c¢6 chit “VINH CUU”; vong tron
thr ba bang kim loai c6 duong kinh 2cm ¢6 04 chia khoa bang kim loai, 01 chia c6
chir “VINH CUU”, 01 chia c6 chit “ZETOP”, 02 chia kim loai khong ¢6 nhan hi¢u.
(BL: 136).

Co quan diéu tra da to chirc thuc nghiém diéu tra, két qua thuc nghiém diéu
tra pht hop v&i ndi dung, dién bién vu 4n. (BL: 73-93).

Tién hanh dan gidi L& Minh Q di chi dia diém tiéu thu ruou, Q chi duoc ctra
hang ruou TT — dia chi: s6 59 H, quan K, H 1a noi Q ban 51 chai rugu da trom cép
cua quan bar Fame.

Chi Hoang Hong H — cha ctra hang ruou TT giao ndp: 27 chai ruou
HenessyVVSOP 70cl; 04 chai ruou Chivas Regal 18; 05 chai ruou Henessy X.O; 01
chai ruou Henessy very special; 03 chai ruou Glenmorangie 18; 07 chai ruou
Glenmorangie Nectardor va 03 chai rugu Royal Salute 21; 01 chai rugu Hennessy
VSOP 300cl; 01 Gidy chung nhan ding ky thué; 01 Gidy chung nhan ding ky ho
kinh doanh s6 01C8016201 va Gidy phép kinh doanh ban 1é san pham ruou. (BL:
123, 132).

Tai Co quan diéu tra, L& Minh Q khai nhan toan b noi dung su viéc nhu
trén. Q con khai: nhiém vu bao vé trong coi quan Bar, khong ¢6 nhiém vu gi dbi voi
quan 1y rugu trong kho. Viéc quan 1y trong coi kho ruou chi ¢6 anh Kiéu Van T va
chi Nguyén Thu T1 truc tiép quan 1y. Loi dung quan dong cira nén Q da 1én lat sir
dung chia khoa 04 1an trom cip ruou ban ly tién chi tiéu c4 nhan. Q thuc hién hanh
V1 trom cép mot minh, khong c6 ai khac tham gia. Khi ban ruou, Q néi véi chi H 1a
do quan Bar dong ctra nén chu cira hang thanh 1y ruou. Toan bo s tién ban ruou Q
d3 an tiéu hét. (BL: 162-196).

Anh Nguyén Vin H khai néi dung sy viéc nhu trén. Ngay 11/6/2020, Co
quan CSPT — Coéng an quan K da ra Quyét dinh xir Iy vat chung tra lai cho anh
Hi¢n 51 chai rugu céc loai. Anh H da nhén lai tai san va khong c6 yéu cau gi khac
vé dan su. (BL: 208-224).

Chi Hoang H(‘Sng H khai: Tai ctra hang hang ruou TT — dia chi: s6 59 Hai B,
Lé Minh Q d3 04 lan ban ruou cho chi H cu thé: Khoang 11 gid 25 phut ngay
15/5/2020, Q ban cho chi H 17 chai rugu Henessy VSOP 70cl vai gia 12.750.000
ddng. Lan thir hai, khoang 13 gid 45 phut ngay 15/5/2020, Q ban cho chi H 05 chai
rugu Henessy XO, 04 chai rugu Chivas Regal 18, 01 chai rugu Henessy very
special va 03 chai ruou Glenmorangie 18 ban cho chi H véi gia 10.750.000 dong.
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Lan tht ba, khoang 19 gid ngdy 15/5/2020, Q ban cho chi H 07 chai ruou
Glenmorangie Nectardor va 03 chai rugu Royal Salute 21 véi gia 11.200.000 dong.
Lan th tu, khoang 9 gid 10 phut ngay 16/5/20120, Q ban cho chi H 01 chai ruou
Henessy VSOP 300cl va 10 chai rugu Henessy VSOP 70 cl véi gia 10.500.000
dong. Tong s6 tién chi H mua 51 chai ruou do Q béan 1a 45.200.000 dong. Chi H
khong biét ngudn gbe rugu do Q trom cip ma c6 nén Co quan diéu tra khong xu Iy.
Chi H yéu cau Q phai boi thuong s tién 45.200.000 dong. (BL: 199-207).

Tai ban céo trang sb 168/CT-VKS ngay 04 thang 9 nim 2020 da truy to Lé
Minh Q t6i “Trom cép tai san” theo diém c khoan 2 Piéu 173 ctia B Luat Hinh su.

Tai phién toa:

Bi cdo khai nhan nhu khai tai Co quan diéu tra va cong nhan ndi dung ban
cdo trang da truy td bi céo vé toi “Trom cép tai san” theo diém ¢ khoéan 2 Piéu 173
cua Bo Luét Hinh sy la ding.

Pai dién Vién kiém sat nhan dan quan K gitr quyén cong tb sau khi phan tich
tinh chat, hanh vi pham tdi ctia bi cdo van gilr nguyen quan diém truy to bi céo theo
ban cao trang da ban hanh, de nghi Ho1 dong xet xur tuyén bb bi cao L& Minh Q
pham t61 “Trom cap tai san” ap dung diém c khoan 2 DPiéu 173, Piéu 38, diém s
khoan 1 Piéu 51, diém g khoan 1 Piéu 52 cua B Luét Hinh su, xu phat bi cao véi
muc an tir 36 théng t0 dén 42 thang tU. Khong ap dung hinh phat phu 1 hinh phat
tién vi bi cdo thu nhap khong 6n dinh. Dé nghi tiéu hiy toan bo tang vat, vat ching
da thu gitt. V& dan su: Budc bi cdo phai bdi thuong thiét hai 45.200.000 déng cho
chi Hoang Hong H. Bi c4o phai chiu an phi hinh sy va dan su so tham.

Trude khi Hoi dong xét xir vao phong Nghi an, bi cao duge noi 10i sau cing,
bi cédo trinh bay ban than nhan thirc dugc hanh vi trom cép tai san cua minh 1a pham
t6i, xin htra khong tai pham, dé nghi Hoi dong xét xtr xem xét giam nhe hinh phat
cho bi cao.

NHAN PINH CUA HOI PONG XET XU

Trén co so ndi dung vu an, cin ctr vao cac tai liéu trong hd so vu an da dugc
tham tra, xét hoi, tranh luén tai phién toa, Hoi dong xét xir nhan thay nhu sau:

[1]. V& t6 tung: Quyet dinh t6 tung cta Co quan diéu tra Cong an quan K,
Diéu tra vién, Vién kiém sat nhan dan quén K, Kiém sat vién trong qué trinh diéu
tra, truy tO da thyc hién dang vé tham quyén, trinh tu, thi tuc quy dinh ctua Bo luét
t6 tung hinh sy.

Qua trinh diéu tra va tai phién toa, bi cao khong c6 y kién hodc khiéu nai vé
hanh vi, quyét dinh cua Co quan tién hanh té tung, nguoi tién hanh té tung. Do do,
cac hanh vi, quyét dinh t6 tung ctia Co quan tién hanh t6 tung, nguoi tién hanh t6
tung da thuc hién déu hop phép.

[2]. Loi khai cua bi cao phu hop 101 khai nguoi lam ching, bién ban thu gilr
vat chung va cac tai li¢u khac co trong ho so, co du co s két luan: Trong khoang
thoi gian tir ngay 15/5/2020 dén ngay 16/5/2020, Lé Minh Q d4 04 lan sir dung chia
khoa 16t 1t mé kho ruou trom cip ciia anh Nguyén Van H 1a chu quan Bar Fame —
s6 25 N, phuong T, quan K, H, 51 chai rugu tay cac loai (gém 27 chai ruou
Henessy VSOP 70cl; 01 chai ruou Henessy VSOP 300cl; 05 chai ruou Henessy
X.0 70cl; 01 chai rugu Henessy very special; 03 chai rugu Glenmorangie 18; 07



chai rugu Glenmorangie nectardor 03 chai rugu Royal Salute 21 70cl va 04 chai
ruou Chivas Regal 18 75¢l). Tong tri gid tai san Q trom cép 1a 77.759.000 dong.

Bi cédo la nguoi truong thanh, ¢6 cong an viéc lam, 1a bao v¢ tai san nhung vi
1ong tham ma da cb ¥ thuc hién hanh vi trom cép tai san.

Hanh vi cua bi cdo da xam pham truc tlep quyén so hiru tai san cua cong dan,
gdy mat trat ty tri an x4 hoi, vi vy viéc truy to va xét xtr bi cdo vé toi “Trom cap tai
san” theo diém ¢ khoan 2 Piéu 173 cua B Luat Hinh sy nim 2015 di sta ddi bd
sung nam 2017 1a dang nguoi, dung toi.

[3] Xét tinh tiét giam nhe trach nhiém hinh sy ctia bi cdo: Bi cao dugc huong
tinh tiét giam nhe ngudi pham toi thanh khan khai bao, an nan hdi cai.

[4] Xét tinh tiét tang nang trach nhiém hinh su cua bi cao: Bi cdo da c6 hanh
vi 04 1an trém cép tai san thudc diém g khoan 1 Diéu 52 Bo Luat Hinh su;

[5] Vé quyét dinh hinh phat: Bi cdo da tiéu hét sb tién 45.200.000 cho ban
than do pham t0i ma co, chua thu héi duge nén khong duoc ap dung tinh tiét giam
nhe trach nhiém hinh su vé viéc da thu hoi duoc toan b tai san trom cap.

Hoi dong xét xtr nhan thiy can thiét ap dung hinh phat chinh 13 hinh phat tu
c6 thoi han d6i véi bi cdo nhim bao vé cac quan hé x3 hoi bi cac hanh vi vi pham
phap luat xam hai, dam bao tinh cong minh cua phép luat; cach ly nguoi pham toi
v6i moi trudng x4 hoi, phong ngira, ngan chin khong dé ho tiép tuc thuc hién hanh
vi pham t0i; rin de nhimg ngudi c¢6 ¥ dinh pham t6i gop phan vao cudc diu tranh
phong, chéng to1 pham, ddm bdo an ninh, trat tu cua d4t nude. Hon nita, bi cdo duoc
gido duc cai tao, giup bi cao nhan thuc rd toi 10i, hanh vi vi pham phap luat, khéc
phuc, stra chira nhiing thoi quen, hanh vi cua ban than khong phu hop voi chuan
muc dao dic x4 hoi; dn nan, hoi cai, tich cyc lao dong, hoc tap, cai tao, xay dung
nhén thie, tinh cam dung dan, dinh hudng duoc cac gia tri, chuan myc vé dao dirc,
16i séng cua cong dan dé khi trd vé dia phuong, ho s& tré thanh nhiing cong dan c6
ich cho xa hou.

[6] V& hinh phat phu bd sung: Bi cao nghé nghiép khong on dinh nén khong
ap dung hinh phat tién dbi véi bi céo.

[7] V& bién phép tu phap: tiéu huy toan bo tang vat, vat chimg da thu gitr.

[7] Vé Dan su: Budc bi cao phai bdi thudng thiét hai 45.200.000 dong cho chi
Hoang Hong H.

[8] Vé quyén khang cdo: Bi céo, ngudi bi hai c6 quyén khang cdo theo quy
dinh cua phap luat.

[9] An phi hinh sy: Budc bi cdo phai chiu an phi hinh sy va dan su so tham.

Vi cac I€ trén,
QUYET PINH:

1. Tuyén b6: LE MINH Q pham T61 Trom cép tai san.

2. Ap dung:

- Piéu 173 khoan 2 diém c; Diéu 38, Diéu 47, diém s khoan 1 Diéu 51, diém
g khoan 1 Diéu 52 cua BO Luat Hinh su;

- Piéu 106, 135, 136, 331, 333 cuia Bo Luat to tung hinh sy 2015;

- Piéu 170, Piéu 468 khoéan 2 cta BO Luit dan su;

-Piéu 2, 6, 7 va 9 Luat thi hanh an dan su;

- Piém a khoan 1 Diéu 23 cua Nghi quyét s 326/2016/UBTVQHI14 vé an



phi, 18 phi Toa an ngay 30/12/2017 cia Uy ban Thudng vu Qubc Hoi;

3. Xir phat: LE MINH Q 36 (BA MUOI SAU) thang tu. Thoi han chip
hanh hinh phat tu tinh tir ngay 24/5/2020.

4. V& bién phap tu phap: Tiéu hiay sb vat chiung di thu gitt gdm 01 6 khoa
mau den nhan hiéu “VIET-TIEP” d4 cii, 01 chum chia khéa gém 06 chia khoa, 01
moc treo kim loai di cii, 03 von trong bang kim loai da cii. S6 vat ching tiéu hay
hién dang luu gitt tai Chi cuc thi hanh an dan sy quan K theo Bién ban giao nhan
tang vat, vat chirg ngay 21/9/2020.

5. V& Dan sy: Budc bi cdo phai bdi thuong thiét hai 45.200.000 dong (Bon
muoi nam triéu, hai trim nghin dong) cho chi Hoang Hong H

5.1. Ké tir ngay ban an c6 hiéu lyc phap luat, chi Hoang Hong H c6 don yéu
cau thi hanh an, néu bi cao Lé Minh Q cham tra sb tién trén thi bi cdo Q con phai
chiu 13i suét tinh trén khoéan tién chim tra theo quy dinh tai Diéu 468 khoan 2 B
Luat dan su.

5.2. Triwong hop ban dan dwoc thi hanh theo quy dinh tai Diéu 2 Ludt thi hanh
an dan sw thi nguoi dwoc thi hanh an dan sw, nguwoi phai thi hanh dan dan sw co
quyén théa thudn thi hanh dn, quyén yéu cdu thi hanh dn, tw nguyén thi hanh dn
hodac bi cuong ché thi hanh dn theo quy dinh tai cac Piéu 6, 7 va 9 Ludt Thi hanh
dn dan sy, Thoi hiéu thi hanh an dwoc thuc hién theo quy dinh tai Piéu 30 Ludt Thi
hanh an dan su.

6. An phi: Bi cdo phai nop 200.000 (Hai trim nghin) dong an phi Hinh su so
tham va 2.260.000 (Hai triéu, hai trim sau muoi nghin d6ng) déng an phi Dan sy so
tham.

7. Quyén khang cao: Bi cao co quyen khang cio trong han 15 ngay ké tir
ngay tuyén an so tham. Ngudi bi hai ¢ quyén khang cao trong han 15 ngay ké tur
ngay nhan dugc ban an hodc ban an dugc niém yét hop 18. Nguoi co quyén loi va
nghia vu lién quan c6 quyén khang cdo phan ban an c6 lién quan dén quyén loi,
nghia vu cta ho trong han 15 ngay ké tir ngdy nhan dugc ban an hodc ban an dugc
niém yét hop lé.

Noi nhan: THAY MAT HOI PONG XET XU SO THAM
- Bj c4o; THAM PHAN - CHU TQA PHIEN TOA

- VKSND quan K;

- VKSND thanh phé H;

- Co quan Diéu tra quan K;

- Chi cyc Thi hanh an DSQK;
- SO Tu phap tinh T;

- Uy ban nhan dan phuong
bong Son, Tp T.

- Luu Hd so vu an.

NGUYEN THU HA



