TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Pic 1ap - Tw do - Hanh phiic

Ban 4n s0: 483/2019/LD-PT
Ngay: 28/5/2019

V/v “Tranh chap don phuong
cham dirt hop dong lao dong”

] ‘ NHAN DANH i
NUGC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phin Hpi dong xét xiv phiic thim gom cé:
Thiam phan - Chu toa phién toa: Ong Bui Lién Minh.
Cdc Tham phan:

1. Ba Nguyén Thi Thanh Mai;

2.Ba Vo Thi Kim Thuong.

- Thu ky phién toa: Ba Nguyén Thi Ngoc Linh — Thur ky Toa 4n nhan dan
Thanh pho H6 Chi Minh.

- Dgi di¢n Vign kiém sdt nhan dan Thanh pho Ho Chi Minh: Ba Than
Trong Minh Phuong — Kiém sat vién tham gia phién toa.

Trong cic ngay 24 thang 4, 25 va 28 thang 5 ndm 2019, tai Toa 4n nhan
dan Thanh phé H6 Chi Minh, di mo phién toa xét xir phuc tham cong khai d6i
v6i vu 4n lao dong phuc tham di thu 1y sé 31/2019/TLPT-LP ngay 28 thang 02
nam 2019 vé viéc “Tranh chip don phuong chim dit hop dong lao dong”.

Do bén 4n lao dong so tham s6 02/2019/LD-ST ngay 15/01/2019 cua Toa
an nhan dan Quan 12, Thanh phd H6 Chi Minh bi khang céo.

Theo quyét dinh dua vu an ra xét xir phic tham sb 1557/2019/QD-PT
ngay 03 thang 4 ndm 2019, gitra cac duong su:

1. Nguyén don: Ong Nguyén Pire H — sinh nim 1954.

Dia chi: 217/9 duong S, Phuong N, quén G, Thanh phé H.

Nguoi dai dién theo uy quyén cua nguyén don: Ong Phan Vin Q — sinh
nim 1968 (theo gidy Gy quyén co s6 cong chung 008530, quyen sO
11TP/CC-SCC/HDGD lap ngay 23/11/2017 va giay uy quyén co sb cong
ching 007359, quyén s6 11TP/CC-SCC/HPGD lap ngay 28/11/2018 tai
Van phong cong chung N) (c6 mat).

Dia chi: 417/4/1 dudng T, Phuong M, quan G, Thanh phd H.

2. Bidon: Cong ty Trach nhiém hiru han N Viét Nam.
bia chi: 1-8A1, 4-8A4, 1-3&9-10KB1, khu cong nghiép T, phuong H,



Quéan M, Thanh phé H.

Nguoi dai dién theo phap luat ctia bj don: Ong Kim Chung K — sinh nim
1959; chirc vy: Tong giam doc

Nguoi dai dién theo uy quyen cta bi don: Ba Nguyén Thi Anh T — sinh
nam 1996 (theo gidy uy quyén khong s6 ngay 12/11/2018) (c6 mit).

Nguoi bao vé quyén va loi ich hop phéap cua bi don: Luit su Nguyén
Minh C — Vin phong Luét su D thudc Poan Luit su Thanh phd H (co
mat).

Dia chi: 5/12 duong T, phuong T, quan T, Thanh phé H.

Nguoi khang cédo: Nguyén don 6ng Nguyén Puc H va bi don Cong ty
Trach nhiém hiru han N Viét Nam.

NOI DUNG VU AN:

Trong don khéi kién va cdc 16i khai trong qud trinh gidi quyét vu dn
nguwoi dai dién theo uy quyén cua nguyén don trinh bay:

C)ng Nguyén Dirc H 1am viéc tai Cong ty Trach nhiém hitu han N Viét
Nam tir nam 2002, hgp dong lao dong khong xéac dinh thoi han. Ngay 24/7/2017
cong ty ra quyét dinh thoi viée sb 290-MSNV: 1147 vé viéc chim dit hop dong
lao dong vd1 6ng H. Trong subt qua trinh lam viéc, 6ng H hoan thanh nhi¢m wvu,
khong vi pham gi. Cong ty cho dng H nghi viéc vé6i Iy do 6ng H dén tudi huu 1a
khong hop 1y vi 6ng H tuy du 60 tudi nhung 6ng H chuwa du thoi gian dong Bao
hiém xa hoi theo quy dinh tai Diéu 36, Diéu 187 B¢ luat Lao dong.

Do cong ty Cong ty Trach nhiém httu han N Viét Nam da don phuong
chdm dut hop ddng lao dong trai phap ludt nén nguyén don ¢ cac yéu cau sau:

- Yéu cau boi thuong tién lwong trong nhitng ngay khong dugc 1am viée
tinh tur thang 8/2017 dén ngay mo phién toa theo muc luong ghi trén hgp dong
lao dong 11.165.000 dong/thang.

- Thanh toan 02 thang tién luong theo khoan 1 Diéu 42 B0 luat Lao dong
theo mirc lvong ghi trén hop dong lao dong 11.165.000 dong/thang.

- Khéng yéu cau thanh toan tién lwong do vi pham quy dinh vé thoi han
bao trudc.

- Tra tién bao hiém xa hoi cho dng, sb tién bang 20% luong trong 18 thang.
Téng sd tién nguyén don yéu cau 1a 264.498.850 dong.

Trong don yéu cdu va cdc 1oi khai trong qud trinh gidi quyét vu dn
nguwoi dai dién theo iy quyén ciia bi don trinh bay:

, Ong Nguyén Puc H va Cong ty Trach nhiém hiru han N Viét Nam c6 ky
két hop dong lao dong khong xac dinh thot han, cong viée chinh cia 6ng H la
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cOng nhén stra chira may. Thang 7/2017 éng H du tudi nghi huu, do 6ng H khong
c6 gidy kham strc khoe thé hién con du kha nang lao dong, ket qua danh gia nhan
vién vao thang 7/2017 cua 6ng H la yeu, cong ty nhan thay 6ng H khong thé tiép
tuc lam viéc tai vi tri stra chita mdy nén da qua quyét dinh cham dut hop dong lao
dong véi 6ng H.

Cong ty ra quyet dinh thoi viéc s6 290-MSNV: 1147 1a ding phap luat nén
khong dong y boi thuong tat ca cac khoan ma nguyén don dua ra.

Tai ban dn dén sw so thim ,sér 02/2019/LD-ST ngay 15/01/2019 cua Toa
an nhdn din Qudn M, Thanh pho H tuyén xir:

- Ap dung diém ¢ khoan 1 Piéu 35, khoan 1 Biéu 36, khoan 1 Diéu 91 Bo
luat T6 tung dan sy nam 2015;

- Ap dung cac Diéu 36, 38, 41, 42, 187 Bo luat Lao dong nam 2012;

- Ap dung cac Piéu 5, 18, 54 Luat Bao hiém xa hoi;

- Ap dung céc Diéu 2, 6, 7, 9, 30 Luat Thi hanh 4n dan sy nim 2008;

1. Chép nhin mdt phan yéu cau khoi kién “do bj don phwong cham dit
hop dong lao dong” cuia 6ng Nguyén Duc H d6i véi Cong ty Trach nhi€ém hiru
han N Viét Nam.

1.1. Tuyén bd Coéng ty Trach nhiém hiru han N Viét Nam ban hanh quyét
dinh thoi viéc s6 290-MSNV: 1147 ngay 24/7/2017 1a trai phap luét.

1.2. Buoc C6ng~ty Trach nhiém hitu han N Viét Nam c¢6 trach nhiém boi
thuong cho 6ng Nguyén DPtrc H nhu sau:

- Luong nhiing ngay khong lam viéc: 44.660.000 déng (bdn muoi bén
tri¢u sau tram sau muoi nghin dong);

- Boi thuong hai thang luong: 22.330.000 dong (hai muoi hai triéu ba
tram ba muoi nghin dong).

1.3. Bac yéu cau cua nguyén don vé viéc budc Cong ty Tréch nhiém hiru
han N Viét Nam tra tién bao hi€ém xa hoi tinh twong duwong 20% luong tinh tur
thang 7/2017 dén thang 01/2019;

_ Ngoai ra an so tham con tuyén vé an phi, quyén, nghia vu thi hanh 4n,
quyén khang cdo cho cac bén duong su.

Ngay 28/01/2019, nguyén don khang céo toan bo ban 4n so tham va dé nghi
stra ban an theo hudng chap nhan toan bd yéu cau khai kién cua nguyén don.

Ngay 26/01/2019 (don khang cao dugc ndp cho Toa an ngay 29/01/2019),
bi don khang cao toan bo ban an so tham va dé nghi sua ban an theo hudng
khong chap nhan toan bd yéu cau khoi kién cua nguyén don.

Tai phién toa phic tham:



Bi don trinh bay vé yéu cau khang cdo: Tai thoi diém Coéng ty Trach
nhiém hitu han N Viét Nam cham dat hop dong lao dong véi nguyén don,
nguyén don di tron 60 tudi, phia nguyén don da duoc bi don dé nghi di kham
sttc khoe dé xac dinh nguyén don con du diéu kién vé stc khoe hay khong
nhung nguyén don da khong chip hanh, mit khac nguyén don 1am trong moi
truong doc hai, nén theo khoan 3 Piéu 167 Bo luat Lao dong bi don khong thé
stt dung lao dong cao tudi vao cong viéc ndy. Vi Iy do trén bi don cin ct vao
khoan 2 Diéu 6 Nghi dinh s6 05/2015/ND-CP ngay 12/01/2015 cua Chinh phu,
chdm dut hop dong lao _dong voi nguyén don la ding. Dé nghi Toa an khong
chép nhén toan bd yéu cau khai kién ctia nguyén don.

Nguyén don trinh bay yéu cau khang céo: Tai don khoi kién dé ngay
23/11/2017 nguyén don thé hién y dinh la khong tlep tuc lam vi¢e tai Cong ty
Trach nhiém hitu han N Viét Nam va c6 yéu cau bdi thudng theo quy dinh tai
Piéu 42 Bo luat Lao dong, tirc 1a thoi gian khong duoc lam viée ké tir ngay bi
don cham dut hop dong lao dong voi nguyén don dén thoi diém Toa an co phan
quyét chap nhan hay khong chap nhan yéu cau ctia nguyén don. Vé bao hiém xa
ho1 can cur theo khoan 1 Piéu 42 B luat Lao dong bi don phai tra tién bao hiém
xd hoi, bao hiém y té trong nhitng ngdy ngudi lao dong khong duoc lam viéc,
tuy nhién do hop dong lao dong giira hai bén khong duoc thuc hién, khong phat
sinh quan hé lao dong nén co quan Béao hiém khong co cin ci dé thu. Do do,
ngudi st dung lao dong phai bdi thudng tién bao hiém tryc tiép cho nguoi lao
dong 1a phu hop véi khoan 1 Didu 42 Bo luit Lao dong. Dé nghi Tda an stra ban
an so tham theo hudng chip nhan thoi gian duoc boi thudng trong nhiing ngay
nguoi lao dong khong duge lam viée la 24 thang, va budc bi don phai tra tién
bao hiém xa ho1, bao hiém y té trong nhitng ngdy ngudi lao dong khong duoc
lam viéc truc tiép cho nguoi lao dong.

Pai dién Vién kiém sat nhan dan Thanh phé H phét biéu y kién:

Vé hinh thire: Bon khang cdo cua cac duong su nﬁrrl trong han luat dinh
nén hgp 1€. Ho1 dong xét xtir ding thanh phan, phién toa dien ra theo ding trinh
tu va quy dinh cta phap luét.

V& noi dung: Sau khi phén tich nhing tinh tiét khach quan cua vu an, cin
ctr vao Didu 42 B6 luat Lao dong nam 2012, dai dién Vién kiém sat nhan dan
Thanh phd H d& nghi Hoi dong xét xir, khong chip nhan khang céo cta bi don,
chép nhan mot phan yéu cau khang céo cua nguyén don, stra mot phan ban an so
tham theo hudng budc bi don phai tra tién luong trong nhiing ngay khong dugc
1am viéc tir ngay 24/7/2017 dén ngay Toda an cap so tham tuyén an.

NHAN PINH CUA TOA AN:

Can cu vao tai li€u, chung cir da dugc xem xét tai phién toa, két qua
tranh tung tai phién toa sau khi phan tich, danh gid vé khang céo, céc tinh tiét
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cua vu an, viéc giai quyét, xét xur cua Toa an cap so tham, doi chiéu nhitng can
ctr phap luat, Ho1 dong xét xtir phtc thdm nhan dinh:

[1] Vé t6 tung: Pon khang cdo cua bi don va nguyén don nam trong han
luat dinh, bi don c6 dong tam ing an phi dan sy phuc tham, nén cac don khang
cdo cua cac duong su hop 1¢€.

[2] Ve ndi dung khang cdo cua bi don thi do nguyén don la nguoi lao
dong cao tudi nhung khong di kiém tra sirc khoe nén dugc danh gia la khong du
sttc khoe, phia bi don ciing khong c6 nhu cau str dung ngudi lao dong cao tudi
nhu nguyén don vi khong thé bd tri cong viée nhe nhang cho nguyén don theo
quy dinh tai khoan 3 Piéu 167 Bo luat Lao dong. Vi vay bi don chim dut hop
dong lao dong 1a ding theo khoan 2 Piéu 6 Nghi dinh s6 05/2015/ND-CP ngay
12/01/2015 ctia Chinh phii. Toa an xét thdy: khoan 2 Piéu 6 Nghi dinh sb
05/2015/ND-CP ngay 12/01/2015 quy dinh “Khi nguwoi s dung lao dong khong
c6 nhu cau hodc nguoi lao dong cao tuéi khéng cé di sirc khoe thi hai bén thuc
hién cham dvt hop dong lao dong”. Tir quy dinh nay c6 thé thay khi nguoi lao
dong da dén tudi nghi huu, sirc khoe khong bao dam cho cong viée, bi don ciing
khong c6 nhu cau st dung ngudi lao dong thi “hai bén thuwc hién cham dirt hop
dong lao déng” tic 13 phai c6 su thoa thuan cua hai bén vé viéc chAm dut hop
ddng lao dong. Tuy nhién, trong vy an ndy chi mot bén 13 Cong ty Trach nhiém
hitu han N Viét Nam thyc hién viéc chim dut hop dong lao dong ma khong
thong qua thoa thuén dé cham dut hop dong lao dong, vi vay quyet dinh thoi
viée s0 290-MSNV: 1147 ngay 24/7/2017 vé vigc chdm dirt hop dong lao dong
v6i ong H 1a trai phap luat. Toa an cip phuc tham khong chap nhan 1y do khang
cdo nay cua bi don dé stra toan bo ndi dung cua ban &n so tham.

[3] Nguyén don khang cédo dé nghi Toa phtc thim tinh lai thoi gian
khong dugc lam viéc ké tir ngdy bi don chdm dat hop dong lao dong voi
nguyén don dén thoi diém Toa an cap so tham c6 phan quyét. Toa an cép phiic
tham xét thay trong don khoi kién cling nhu trong ban ty khai nguyén don
khong yéu ciu bi don nhan 6ng trd lai 1am viéc, tuy nhién, theo khoan 2 Piéu
5, khoan 4 Diéu 70, Piéu 243, 244 B0 luat T tung dan sy thi nguyén don c6
quyen sura 601 bd sung yéu cau trong sudt qua trinh t6 tung, vi vay vé t6 tung
thi chua du co so khang dinh quan hé lao dong gitra d61 bén chdm dut vao ngay
nguyen don khot kién. Tai phién toa so tham nguyén don thé hién y chi khong
muon trd lai cong ty lam viéc va dé nghj tinh thoi gian khong duogc lam viée toi
ngay xét xir so tham, phia bi don ciing khong dong y nhan nguyén don tro lai
lam viéc. Nhu vay, tai thoi diém xét xir so thim co du co s vé t tung cling
nhu nghia vu phap ly giita d6i bén cham dit quan hé lao dong, Toa an cap so
tham chi tinh thoi gian nguyén don khong dugc 1am viée den ngay nguyén don
ndp don khoi kién 23/11/2017 1a chua dang. Do do, Toa an cap phuc tham chap
nhan mot phan yéu cau khang cdo ctia nguyén don sira ban an so tham.



[4] S6 tién ma bi don tra cho nguyén don trong nhiing ngay khong dugc
lam vi¢c dugc tinh nhu sau: thoi gian tinh tu ngay 24/7/2017 cong ty ban hanh
quyet dinh s6 290-MSNV: 1147 vé viéc cham dat hop dong lao dong véi dng
H dén nay xét xir so tham 15/01/2019 1a 17 thang 22 ngay (0,73 thang), voi
muc luong ghi trén hop dong lao dong 11.165.000 ddng/thang. S tién phai tra
cho 6ng H 1a 197.955.450 dong (mdt traim chin muoi bay triéu chin trim nim
muoi 1am nghin bén trim nim muoi dong).

[5] Vé yéu cu khang cao budc bi don phai tra tién bao hiém xa hoi, bao
hiém y té trong nhitng ngdy nguoi lao dong khong duge 1am viée truc tiép cho
ngudi lao dong. Theo quy dinh tai Diéu 5 Luat Bao hiém xi hoi thi Quy Bao
hiém xa hoi duoc quan 1y tap trung théng nhat, co quan bao hiém xi hoi co
trach nhiém vé viéc “T6 chirc thire hién thu, chi bdo hiém xd héi, bdo hiém that
nghiép, bao hiém y té theo quy dinh ciia phdp ludt” (khoan 3 Piéu 23 Luét Bao
hiém xa ho61). Nguyén don la d6i tuong tham gla bao hiém bat budc (dlem a
khoan 1 Piéu 2 Luat Bao hiém x3 hoi) nén moi quyen loi bao hiém déu phai
thong qua co quan Bao hiém chi tra, nguyén don dé nghi bi don phai truc tlep
chi tra tién bao hiém cho minh 13 trai phap luat. Toa an cap so tham khéng chap
nhan yéu cau nay cta nguyén don 1a dung nén duogc giit nguyén phan nay.

[6] Do quan hé lao ddng giita doi bén chdm dut ké tir ngdy xét xir so
tham 15/01/2019 (dan giai bai muc [3]). Do d6, trong thoi gian ngudi lao dong
khong duoc lam viée, doi bén déu phai dong bao hiém bat budc theo khoan 2
Diéu 19 vé trach nhiém déng bao hiém cua ngudi lao dong va khoan khoan 2
Diéu 21 vé trach nhiém déng bao hiém cua ngudi st dung lao dong. Do Cong
ty Trach nhiém hitu han N Viét Nam c6 13i trong viéc chdm dat hop dong lao
dong nén Cong ty Trach nhiém hitu han N Viét Nam phai thanh toan tién 1ai
phat cham déng theo quy dinh cta Béao hién xa hoi Viét Nam. Toa an cap so
tham khong budc cac bén phai thyc hién nghia vu dong bao hiém bat budc 1a c6
thiéu sot can rat kinh nghiém.

[7] V& 4n phi so tham: do bi don phai thanh toan thém cho nguyén don
s6 tién vé& thoi gian khong duoc 1am viée nén Toa an cip phic tham sta lai
phan 4n phi so thim nhu sau: (197.955.450 doéng + 22.330.000 ddng) x 3% =
6.608.563,5 dong tinh tron 6.608.500 ddng (sau triéu sau trim 1é tdm nghin
nim trim dong).

[8] An phi phtc thim: Bi don phai chiu an phi phtc tham do yéu cau
khang céo ctia bi don khong duoc Tda 4n chdp nhan. Nguyén don duoc mién
an phi phuc tham.

Vi nhitng lé trén;

QUYET PINH:

- Can cir khoan 2 Diéu 308, Piéu 309 Bo luat T tung dan su,



- Cian ct cac Diéu 36, 38, 41, 42, 187 Bo luat Lao dong nam 2012;
- Can ct cac Piéu 2, 5, 18, 21, 54 Luat Bao hiém x3 hdi;

- Cén ctr céc Dicu 2, 6, 7, 7a, 7b, 9, 30 Luat Thi hanh 4n dan sy ndm 2008
(da duogc sua doi, bd sung nam 2014);

Tuyén xur:

Stra ban 4n lao dong so tham s6 02/2019/LD-ST ngay 15/01/2019 ciia Toa
an nhan dan Quéan 12, Thanh pho H.

1. Chép nhan mot phan yéu cau khai kién cua ong Nguyén Dic H d6i vai
Cong ty Trach nhi€ém hitu han N Vi¢t Nam.

1.1. Tuyén bd Coéng ty Trach nhiém hiru han N Viét Nam ban hanh quyét
dinh th6i viéc s0 290-MSNV: 1147 ngay 24/7/2017 1a trai phap luat.

1.2. Budc Cong ty Trach nhiém hitu han N Viét Nam c6 trach nhiém bdi
thuong cho 6ng Nguyén Dtc H s6 tién nhu sau:

- Luong nhirg ngay khong lam viéc 197.955.450 dong (mot tram chin
muoi bay tri¢u chin trdm nam muoi 1am nghin bon tram ndm muoi dong);

- Boi thuong hai thang lrong 22.330.000 dong (hai muoi hai tri¢u ba trdm
ba muoi nghin dong).

- Thi hanh ngay sau khi an ¢6 hiéu luc phap luat.

- Ké tur ngay 6ng Nguyen Puc H ¢6 don yéu cau thi hanh an glri co quan
Thi hanh an c6 thim quyén, néu Cong ty Trach nhiém hitru han N Viét Nam
khéng thanh toan hoic thanh toan khong ddy du cac khoan tién néu trén thi hang
thang Cong ty Trach nhiém hiru han N Viét Nam phai tra cho 6ng ong Nguyén
Durc H s6 tién 14i theo murc 14i sut quy dinh tai Diéu 357 B6 luat Dan sy nim
2015 twong ung giita thoi gian va khoan tién chua thi hanh an.

1.3. Khong chap nhan yéu cau cia nguyén don vé viéc budc Cong ty
Trach nhiém hitu han N Viét Nam tra tién bao hiém x3 hoi tinh twong duong
20% luong tinh tir thang 7 ndm 2017 dén thang 01 nam 2019;

1.4 Buoc ong Nguyén Ptc H va Cong ty Trach nhiém hiru han N Viét
Nam phai thyc hién viéc dong bao hiém xi hoi, bao hiém y té trong thoi gian
nguodi lao dong khong dugce 1am viée tir thang 7 ndm 2017 dén thang 1 nim
2019, Cong ty Trach nhiém hiru han N Vi¢t Nam phai dong cac khoan 1ai cham
tra theo quy dinh cua co quan Bdo hiém xa hoi; chdt s6 bao hiém x3 hoi va tra
s6 bao hiém xa hoi cho ngudi lao dong.

2. An phi lao dong so tham: Cong ty Trach nhiém hitu han N Viét Nam
chiu an phi 6.608.500 dong (sau tri€u sau tram 1¢é tdm nghin ndm tram dong).



3. An phi lao (dong phuc tham: Cong ty Trach nhiém hitu han N Viét Nam
chiu an phi phuc tham 1a 300.000 ddng (ba traim nghin dong) dugc khau trir vao
tién tam Ung an phi phuc tham theo bién lai thu tién tam tng an phi sd
AA/2017/0046979 ngay 30/01/2019 cua Chi cuc Thi hanh &an dan sy Quéan M,
Thanh phd H.

4. Trudong hop ban an, quyét dinh duoc thi hanh theo quy dinh tai Diéu 2
Luat Thi hanh an dan sy thi nguoi dugc thi hanh an dan sy, nguoi phai thi hanh
an dan su c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén
thi hanh an hoac bi cudng ché thi hanh 4n theo quy dinh tai cac Piéu 6, 7, 7a, 7b
va 9 Luat Thi hanh an dan sy; thoi hiéu thi hanh an dugc thuc hién theo quy
dinh tai Diéu 30 Luat Thi hanh 4n Dan su.

5. Ban 4an phuc tham c6 hiéu lyc phap luat ké tir ngdy tuyén an.

Noi nhén-‘( : TM. HOI PONG PHUC THAM

- TANDTC (1 A { 3 i

_TAND cip cao (tai Tp.HCM) (1) THAM PHAN - CHU TOQA PHIEN HOQP
- TAND Quan 12 (1)

- VKSND cép cao (tai Tp.HCM) (1)

- VKSND Tp.HCM (1)

- Chi cuc THADS Quan 12 (1)

- Cac duong su (2)

- Luu ho so vu 4n (4)

Bui Lién Minh



