TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH PHU YEN Poc 1ap - Tw do - Hanh phuc

Ban 4n sb: 03/2019/HC-PT
Ngay: 26 - 7- 2019

V/v “Khoi kién quyét dinh hanh
chinh”

, _ NHAN DANH
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH PHU YEN

- Thanh phin Héi dong xét xir phiic tham gém cé:

Thdam phén - Chii toa phién toa: Ong Lé Ngoc Minh.

Cdc Tham phdan: Ong Lé Québc Ly va 6ng Nguyén Hitu Truc.

- Thur ky phién tda: Ba Truong Thi Thu Hién — Thu ky Toa an nhan dan tinh
Pha Yén.

- Pai dién Vign Kiém sdt nhin dan tinh Phi Yén tham gia phién toa: Ba
Ninh Thi Huyén — Kiém sat vién.

Ngay 26 thang 7 nam 2019, tai tru s¢ Toa an nhan dan tinh Pha Yén xét xur
phic tham cong khai vu 4an hanh chinh thu 1y sé: 04/2019/TLPT-HC
ngay 22 thang 4 nam 2019 vé viéc “Khai kién quyét dinh hanh chinh”.

Do ban 4n hanh chinh so thdm s 01/2018/HCST ngay 10 thang 12 nam 2018
cua Toa an nhan dan thi xa S bi khang céo.

Theo Quyét dinh dua vu 4n ra xét xur phic tham sd: 03/2019/QD-PT ngay 07
thang 06 nam 2019, gitra cac duong su:

- Nguoi kh(}{ kién: Ba HO Thi Thanh S — sinh nim 1964; noi cu tra: S6 27,
duong T, thanh pho T, tinh Phd Yén. C6 mat tai phién toa.

- Nguroi bi kién: Truong Cong an phuong X, thi xd S, tinh Phu Yén. Ving
mat tai phién toa.

- Ngueoi c6 quyén loi, nghia vu lién quan:

1. Ong Pinh Ho Xuan S — sinh nam 1993;



2. Ong Pinh H6 Thanh S — sinh nam 1994;
Déu tra tai: S6 27, duong T, thanh phd T, tinh Phl Yén; Déu ving mit tai
phién toa.
Nguoi khang cao: Nguoi khoi kién ba HO Thi Thanh S.
NOI DUNG VU AN
* Ngwoi khéi kign ba Ho Thi Thanh S trinh bay:

Ba Ho Thi Thanh S khai kién Truong cong an phuong X, thi xa S khong cép
tam tri cho ba va con 1a Pinh HO Xuan S theo thong bio sb 29/TBCAP ngay
28/5/2018.

Ho6 so dang ky tam tri c6 ban an sd 39/2017/DS-PT ngay 23/6/2017 cua
TAND cap cao Pa Nang chimg minh chd ¢ hop phap tai khu pho L, phuong X, thi
x4 S, tinh Phii Yén tir ndm 2004 dén nay. Do d6, truong cong an phuong X, thi xa
S can cr khoan 3 Piéu 30 Luat cu tra, Piéu 6 Nghi dinh 31/2014/ND-CP ngay
18/4/2014 cta Chinh Phu, diém b, Piéu 16 thong tu 35/2014/TT-BCA ngay
09/9/2014 ctia Bo cong an dé khong cap sb tam tra cho ba véi 1y do khong ¢ chd
& hop phap va khong sinh song, 1am viéc, hoc tap tai dia diém cu tra 1a khong co
cin ci. Thong bao sé 29/TBCAP ngay 28/5/2018 ctia Truong Cong an phuong X
lam ba S khong thé kinh doanh dugc, gy thiét hai, xdm pham dén quyén va loi ich
hop phap cta ba S. Do d6, ba S khai kién yéu cau Toa an Huy thong bdo sb
29/TBCAP ngay 28/5/2018 cua Trudng cong an phuong X; Buoc Cong an phuong
X phai cap s6 tam tra cho ba S theo quy dinh phap luat; Yéu cau truéng Cong an
phuong X phai bdi thudng thiét hai do hanh vi khong cap so6 tam tri giy ra.

*Nguwoi bi ki¢n Truwong cong an phwong X, thi xa S, tinh Phu Yén trinh bay:

Vao lac 16 gio ngdy 16/5/2018 Cong an phuong X c6 tiép nhan ho so dang ky
tam tri ciia ba Ho Thi Thanh S, ndi dung yéu cau diang ky tam tra (gom 02 nhan
khau Ho Thi Thanh S va Pinh H6 Thanh S) tai khu phé L, phuong X, thi xa S, tinh
Phti Yén. Sau khi tiép nhan ho so ding ky tam tra ctia ba S, Cong an phuong X da
kiém tra, d6i chiéu quy dinh tai khoan 3, Piéu 30 Luat cu tra, Diéu 6 Nghi dinh
31/2014/ND-Cp ngay 18/4/2014 cia chinh phu quy dinh chi tiét mot s6 diéu va
bién phap thi hanh Luét cu trd”, biém b diéu 16 Thong tu 35/2014/TT-BCA ngay
09/9/2014 ctia B cong an quy dinh chi tiét mot so diéu cta Luat cu tri va nghi
dinh 31/2014/ND-CP ngay 18/4/2014 ctia Chinh Phu thi ba S va 6ng Pinh Ho
Thanh S khong du diéu kién dé cap s6 tam tra boi cac 1y do:

Ba Ho6 Thi Thanh S khong c6 gidy ching nhan quyén s& hitu nha & hop phap

hodc giay to v€ quyén s& hiru nha ¢ do co quan c6 tham quyén cap qua cac thoi ky;
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Gidy to vé quyén st dung dat ¢ theo quy dinh cua phéap luat vé dat dai; Gidy to, tai
liéu chirmg minh viéc thué, cho muon, cho & nhd chd & hop phép 1a vin ban cho
thué, cho muon cho ¢ nha nha ¢ ctia co quan, td chirc, c4 nhan.

T ngay 01/01/2015 dén ngay 16/5/2018 ba H6 Thi Thanh S va ong Pinh Ho
Thanh S khong thudng xuyén sinh song tai khu phé L, phuong X, thi xa S.

Theo ban an s6 39/2017/DS-PT ngay 23/6/2017 cua TAND cép cao tai Pa
Néng da tuyén bd “hop dong chuyén nhuong quyén sir dung dat dé ngay 31/8/2004
gitta DNTN T do ba H6 Thi Thanh S 1am cha doanh nghiép va ba Nguyén Thi N 12
v6 hiéu do vi pham phap luat nén khéng c6 hiéu luc dé thi hanh ... ba HO Thi
Thanh S c6 trach nhiém thao d& cong trinh x4y dung trén dién tich dat 71,4m? tra
lai mit bang cho ba Nguyén Thi N.

Do d6, viéc khong cap so tam tra cho ba H6 Thi Thanh S va Dinh H6 Thanh S
la dang phap luat.

*Nhitng nguwoi cé quyén loi, nghia vu lién quan 6ng Dinh HO6 Thanh S va
Pinh H6 Xuan S déu thong nhat trinh bay nhu y kién ba H6 Thi Thanh S va xin
vang mit.

*Tai ban an hanh chinh so thAm s6 01/2018/HCST ngay 10 thang 12 nim
2018 cita Toa 4n nhan dan thi xa S da quyét dinh:

Ap dung khoan 2 Diéu 7 Luat Té tung hanh chinh tach yéu cau bdi thudong
thiét hai do hanh vi hanh chinh giy ra cua ba H6 Thi Thanh S dé giai quyét sau
bang vu an dan su khac theo quy dinh.

Can ct diéu 30, 31, diém b khoan 1 Diéu 168, diém a, khoan 2 Diéu 193 ctia
Luat t6 tung hanh chinh s6 93/2015/QH13.

Tuyén xtr: Bac yéu cau khéi kién cua ba HO Thi Thanh S; khong chép nhan
yéu cau huy thong bao sé 29/TBCAP ngay 28/5/2018 cta Trudng céng an phudng
X; Khong chdp nhdn yéu cdu budc Trudng cong an phuong X phai cdp s6 tam tra
cho ba H Thi Thanh S ctung Pinh H6 Xuan S, Pinh H6 Thanh S.

Ngoai ra, ban an so thdm con tuyén phan an phi va quyén khang cdo cua céc
bén duong su theo quy dinh cia phap luat.

Ngay 28 thang 12 nim 2018, ba H6 Thi Thanh S khang cdo yéu cu cp phuc
thadm xem xét, chép nhan toan bd yéu cau khoi kién cua ba, huy ban an so tham.

Tai phién toa phiic thim:

Nguoi khai kién giir nguyén yéu cau khoi kién, ndi dung khang céo.
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Pai dién Vién kiém sdt nhan dan tinh Phii Yén tham gia phién toa trinh bay
quan diém va dé xudt gidi quyét vu an hanh chinh theo hwéng: Viéc tuan theo phap
luat cia Tham phan, Hoi dong xét xir, nguoi tham gia to tung 1a ding quy dinh
phap luat.

Vé noi dung: X¢ét viéc dang ky tam tra cia ba HO Thi Thanh S 1a chua du diéu
kién. Bé nghi HDXX cén ctr khoan 1 Diéu 241 luat t tung hanh chinh, bac yéu cau
khang c4o ctia ba H6 Thi Thanh S, giit nguyén ban 4n so tham.

NHAN PINH CUA TOA AN

Sau khi nghién ctru cac tai liéu, chimg clr c6 trong hd so vu an dugc thim tra
cong khai tai phién toa, trén co s& xem xét dﬁy du, toan dién cac ching ctr, y kién
trinh bay ctia cac bén duong su, quan diém giai quyét vu 4n cua dai dién Vién kiém
sat nhan dan tinh Pha Yén. Hoi dong xét xir nhan dinh:

[1] Nguoi khoi kién ba HO6 Thi Thanh S khang céo yéu cau Tda an cap phuc
tham xét xtr, chap nhan yéu cu khoi kién ctia nguoi khoi kién, hily ban an so tham.
Pon khang céo gui trong han luat dinh nén du diéu kién giai quyét & cap phic
tham.

[2] Xét viéc ba HS Thi Thanh S yéu cau Cong an phuong X cap gidy tam tra
cho ba va con 1a Pinh H6 Xuan S, nhung Truéng cong an phuong X ra théng bao
s6 29/TBCAP ngay 28/5/2018 khong chip nhan yéu cau cua ba S. Do dé, d6i tuong
khoi kién 1a quyét dinh hanh chinh cta Truéng cong an phudng X ban hanh Thong
bao s6 29/TBCAP ngay 28/5/2018.

Nhu vay, TAND thi x4 S thy 1y giai quyét 1a dang tham quyén theo quy dinh
tai Piéu 30, 31 va tuan theo ding trinh tu thu tuc cia Luat T tung hanh chinh.

[3] Theo ban an dan su sb 39/2017/DSPT ngay 23/6/2017 cia TAND cip cao
Pa Ning thi hgp dong chuyén nhuong quyén sir dung dat dé ngay 31/8/2004 giira
DNTN T do ba H6 Thi Thanh S lam chii doanh nghiép va ba Nguyén Thi N ddi véi
nha, dat toa lac tai khu phé L, phuong X, thi x3 S 1a v6 hiéu, do vay ba S khong
ching minh duoc chd & tai phuong X, thi xa S 1a chua dam béao diéu kién dang ky
tam tri theo quy dinh tai diém a, khoan 1, Piéu 6 Nghi dinh 31/2014/ND-CP ngay
18/4/2014 ciia Chinh Phii quy dinh chi tiét mot so dieu va bién phap thi hanh luét
cu tra quy dinh glay to' chirng minh ché & hop phap dé dang ky thuong trii la mot
trong cac logi gidy to: Gidy chitng nhdn quyén so hitu nha o hop phap hodc glay to
vé quyen s& hitu nha & do co quan cé tham quyén cap qua cdc thoi ky; Gidy to vé
quyén sir dung dat ¢ theo quy dinh cia phdp ludt dat dai; Gidy to, tai liéu chimg
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minh viéc cho thué, cho mwon, cho & nho ché ¢ hop phdp la van bdan cho thué, cho
muron cho & nha & cia co quan, t6 chire, cd nhdn . Xét viéc trudng cong an phudng
X, thi x4 S ban hanh thong bao sé 29/TBCAP ngay 28/5/2018 khong chap nhan
dang ky tam tra ba HO Thi Thanh S va Pinh HO Xuan S; Cép so tham Can ct Diéu
30 Luat cu trt, Diéu 6 Nghi dinh 31/2014/ND-CP ctia Chinh pht quy dinh chi tiét
mot s6 diéu va bién phap thi hanh luat cu tra, diém b, khoan 1, Piéu 16 Thong tu
35/2014/TT-BCA ngay 09/9/2014 ctua Bo cong an bac yéu cau khoi kién cta ba Hd
Thi Thanh S la ¢6 can ctr, ding phép luat. Hoi dong xét xtr phiic tham chap nhan dé
nghi cta dai dién Vién kiém sat, bac yéu cau khang céo cua ba H6 Thi Thanh S, gitr
nguyén ban 4n so tham.
C4c yéu cau khac ban 4n so tham khong giai quyét nén cap phiic thim khong

xem xét.

[4] V& an phi: Do yéu cau khang céo khong dugc chap nhan nén ba HO Thi
Thanh S phai chiu an phi hanh chinh phuc tham theo quy dinh phap luat.

Vi cac 18 trén;
QUYET PINH:
Ap dung khoan 1 diéu 241 Luat T6 tung hanh chinh.

Tuyén xir: Bac khang cao cua nguoi khoi kién H6 Thi Thanh S. Giir nguyén
ban an so tham.

Vé dn phi: Can ctr Didu 349 Luat t6 tung hanh chinh; Diéu 34 Nghi quyét
326/NQ-UBTVQH14 ngay 30/12/2016 cua Uy ban thuong vu Qudc hoi quy dinh
vé muc thu, mién giam, thu, ndp, quan ly va st dung an phi, 1¢ phi Toa an.

Nguoi khoi kién HO Thi Thanh S phai chiu 4n phi hanh chinh phuc tham dugc
trir vao 300.000 dong di ndp tam tng an phi, tai bién lai thu s6 AA/2015/0006801
ngay 06/3/2019 cua Chi cuc thi hanh an dan su thi xa S.

Ban an phuc tham c6 hiéu luc phap luit ké tir ngay tuyén an.

Noi nhn: TM. HQI PONG XET XU PHUC THAM
- VKSND tinh Phi Yén (2): THAM PHAN - CHU TQA PHIEN TOA
- TAND TX S (1); (dd ky)

- Chi cuc THADS Tx. S (1);

- Cuc THADS tinh (1);

- Cac duong su;
- P. KTNV&THA (2);
- Luu hd so vu an.

Lé Ngoc Minh



