TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Poc 1ap — Tu do — Hanh phiic

Ban 4n s0: 799/2018/DS-PT
Ngay: 31/8/2018
V/v tranh chip quyén st dung dat

, ‘ NHAN DANH )
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

Vé6i thanh phan Héi dong xét xir phiic tham gom c6:
Thdam phdn - Chii toa phién toa: Ba Vii Thi Xuin Trang
Cdc Tham phan: 1. Ba Nguyén Thi Thu Hang
2. Ba Trinh Thi Anh

Thur ky Toa dn ghi bién ban phién toa : Ba An Phwong Trang, Thu ky Toa
an nhan dan Thanh pho H6 Chi Minh.

Pai dién Vién kiém sdt nhan dan Thanh phé Ho Chi Minh tham gia phién
toa: Ba Vo Pham Phwong Hanh— Kiém sat vién.

Trong cac ngay 24/8/2018 va ngay 31/8/2018 tai phong xtr an cua Toa an
nhan dan Thanh phé H6 Chi Minh xét xu phic thdm céng khai vu an thy 1y s6
276/2018/TLPT-DS ngay 25/6/2018 vé vi¢c “Tranh chap quyén sir dung dat”.

Do ban an déan su so tham s6 279/2018/DS-ST ngay 09/5/2018 cua Toa an
nhan dan Quéan Z bi khang céo.

Theo quyét dinh dua vy 4n ra xét xir s6 3060/2018/QD-PT ngay 12/7/2018
va Quyét dinh hoan phién toa s6 5983/2018/QD-PT ngay 06/8/2018 giita cac
duong su:

Nguyén don:

1. Ba Ping Kiéu C, sinh nim 1965 (c6 mit)

2. Ong Nguyén Vin H, sinh nim 1964 (c6 mat)

bia chi: A, Phuong B, Quan C, Thanh phé Ho Chi Minh.

Bi don: Ong Pham Pinh V, sinh nim 1968 (c6 mat)
bia chi: D, Phuong E, Quan F, Thanh phdé H6 Chi Minh.

Nguoi c6 quyén loi nghia vu lién quan:

1. Ba Tran Thi Ngoc T, sinh ndm 1972 (c6 méit)
bia chi: M, Phuong N, Quéan P, Thanh pho H6 Chi Minh.



2. Ong Tran Thanh C1, sinh ndm 1957 (c6 mit)

3. Ba Pham Thi Van A, sinh nam 1960 (Véng mat)

bia chi: M, Phuong N, Quan P, Thanh phd H6 Chi Minh.

Pai dién theo uy quyén ciia 6ng C1, ba A: 6ng Nguyén Minh H1, sinh nim
1974 (c6 mat)

4. Ba Duong Thi Kim T1, sinh ndm 1984 (Véng mat)
Dia chi: M, Phuong N, Quéan P, Thanh ph6 H6 Chi Minh.

5. Ong Kiéu Chi N, sinh nam 1952 (c6 mit)

6. Ba Pham Thi Van E, sinh nam 1965 (c6 mat)

Cung dija chi: M, Phuong N, Quén P, Thanh phd H6 Chi Minh.

Pai dién theo uy quyén cia ong N, ba E: ong Nguyén Minh H1, sinh nim
1974 (c6 mat)

7. Ong Lé Thanh P, sinh nam 1964 (ving mat)
8. Ba Nguyén Thu T2, sinh nam 1966 (co mat)
Cung dia chi: M, Phuong N, Quan P, Thanh ph6 H6 Chi Minh.

9. Ong Pham Pinh T3, sinh ndm 1973 (ving mat)
10. Ba Huynh Ngoc Al, sinh nam 1978 (co mat)
Cung dia chi: M, Phuong N, Quan P, Thanh ph6 H6 Chi Minh.

11. Ba Pham Thi Van H2, sinh nam 1975 (Véng r‘naflt)

Dia chi: M, Phuong N, Quéan P, Thanh phd H6 Chi Minh.

Dai dién theo ty quyén cua ba H2: Ba Tran Thi Ngoc T4, sinh nam 1972 (c6
mat)

12. Ong Tran Vin H3, sinh nim 1962 (xin vang)
13. Ba Pham Thi L, sinh nam 1965 (xin vang)
Cung dia chi: M, Phuong N, Quan P, Thanh ph6 H6 Chi Minh.

14. Ong Nguyén Duy C2, sinh nam 1976 (vang mat)

15. Ba Nguyén Ngoc Thuy T4, sinh nam 1980 (vang mait)

16. Ong Pham Hué E1 (vang mit)

Cung dia chi: M, Phuong N, Quén P, Thanh phé H6 Chi Minh.

17. Ong Nguyén Minh HI, sinh nim 1974 (c6 mat)

18. Ba Pham Thi Hoang M, sinh nam 1954 (c6 mat)

19. Ba Boan Thi B, sinh ndm 1948 (c6 mat)

20.0ng Pham Pinh V1, sinh ndm 1958 (c6 mit)

21. Ba Nguyén Thi P1, sinh nim 1964 (ving mit)

Cung dija chi: M, Phuong N, Quén P, Thanh phé H6 Chi Minh.



Pai dién theo ty quyén cta ba P1: 6ng Nguyén Minh H1, sinh nim 1974
(c6 mat)

NOI DUNG

Theo don khoi kién, tai liéu chirng cir trong hé so vu dn va nguyén don
trinh bay:

Ngay 28/6/2012 ba Pang Kiéu C va éng Nguyén Vian H c¢6 nhan chuyén
nhuong ciia ong Pham Pinh T1 quyén sir dung dat, quyén sé hiru nha & tai dia
chi s6 X, Phuong Y, Quan Z, Thanh phé H6 Chi Minh theo hop dong s6 013556
do Van phong cong chiung Gia Pinh ching nhan. Ngay 30/7/2012 ba C, ong H
dugc Uy ban nhan dan Quan Z cip Gidy chiung nhan s6 BL195040, s6 vao sb
CHO01205.

Thang 4/2013 ba C, 6ng H xay dyng nha mai theo gidy phep xay dung sO
141/GPXD-UBND ngay 06/3/2013 do Uy ban nhan dan Quan Z cap. Trong qua
trinh xay dung nguyén don tién hanh cit bé hang rao ludi B40 cii dé trd cira thi
bi 6ng Pham DPinh V cu tra ¢ X, Phuong Y, Quan Z, Thanh phé) HO Chi Minh
cung voi ba Tran Ngoc T, ba Pham Thi Van E ngin can khong cho cét bo hang
rao cil.

Ngay 08/4/2013 6ng V c6 don yéu cau UBND Quén Z, Phong Tai nguyén
va Moi truong Quén Z do v& va xac dinh lai ranh dat ciia nguyén don da duoc
cap gidy ching nhan.

Ngay 15/7/2013 UBND Quan Z, Phong Tai nguyén va Moi truong Quan Z
c6 cong van sb 296/TNMT-TN tra 101 don cua 6ng V két qua do dac xac dinh
phan dién tich 4,3m” tinh tu hang rao ton hién hitu ra 16i di dugc ong (V) dé cap
trong don thudc thira dat sd 58, to ban do s6 33 Phuong Y, Quan Z (ban d6 dia
chinh nim 2002) dugc UBND Quén Z cip Gidy chimg nhan s6 CHO1205 ngay
30/7/2012 cho 6ng Nguyén Vin H va ba Pang Kiéu C.

Nguyén don khai kién yéu cau cong nhan quyén sir dung d6i v6i phan dat
dién tich 4,3m” tai vi tri s6 2 cdn ¢t theo Ban dd hién trang vi tri — xac dinh ranh
do Trung tdim do dac ban d6 lap ngay 12/8/2015 va di doi cac vat dung lan
chiém phan dién tich nay. Nguyén don rat lai yéu cau duoc st dung hém luu
thong gitta cac thira dat 32, 33, 34, 35, 53, 54, 55, 56, 57, 58 t& ban d6 s 33
Phuong Y, Quan Z va giai quyét doi véi dién tich 1,2m’ khoang ho tai vi tri s6
15 cin ¢t theo Ban do hién trang vi tri — xac dinh ranh do Trung tdm do dac ban
d6 1ap ngay 12/8/2015.

Bi don ong Pham Dinh V trinh bay:



Khuon vién dat W, Phuong Y, Quan Z hién hitu c6 11 ho dan sinh séng,
giira khu dét c6 01 16i di ndi bd danh cho 11 ho dan st dung chung, & hai dau 16i
di c6 02 cong sit. Phan dat X, Phuong Y, Quin Z cta ba C ndm ngoai khudn
vién khu dit va duoc ngin cach tiéng bai hang rao ludi B40 tir khi 6ng Pham
Dinh T1 con lam chu s¢ hitu, str dung nha dat.

Dbi v6i yéu cau khoi kién cua nguyén don, 6ng khong dong y vi ong khong
xam pham hay 1an chiém phan dat cia ba C theo Cong van s6 3662/SXD-TT
ngay 29/4/2014.

Ngueoi c6 quyén loi, nghia vu lién quan ba Tran Thi Ngoc T trinh bay:

Khuon vién dat W, Phuong Y, Quan Z trudc day gitta cac thira dat 1a hém
cut chi c6 01 151 ra duy nhit 12 & cong W, cac ho dan phai thuong luong véi chu
st dung cac thira dét sd 36, 38, 52, 53 dé hém duoc thong qua hém X. Ba thong
nhat ¥ kién ctia 6ng V.

Ngueoi ¢é quyén loi, nghia vu lién quan cdc éng ba Tran Thanh C1, Pham
Thi Van A, Kiéu Chi N, Pham Thi Van E, Nguyé~n Thi P1, Duong Thi Kim T1, Lé
Thanh P, Nguyén Thu T2, Pham Dinh T3, Hupnh Ngoc A, Nguyén Minh HI,
Pham Thi Hoang M, Doan Thi B, Pham Dinh V1, Pham Thi Vian H2 trinh bay:

Thong nhét y kién ctia ong V.

Nguoi co quyén loi, nghia vy lién quan cac 6ng ba Tran Van H1, Pham Thi
L, Nguyén Duy C, Nguyén Ngoc Thity T4, Pham Hué E vang mit nén Toa 4n
khong thu dugc 161 khai.

Ban an so tham da tuyén xu:

1. Dinh chi xét xir ddi vé6i yéu cau ctia nguyén don duoc sir dung hém luu
thong gitra cac thira dat 32, 33, 34, 35, 53, 54, 55, 56, 57, 58 t& ban do sb 33
Phuong Y, Quan Z va giai quyét ddi vé6i dién tich 1,2m? khoang ho tai vi tri $6
15 can cir theo Ban d hién trang vi tri — xac dinh ranh do Trung tdm do dac ban
d6 1ap ngay 12/8/2015.

2. Chap nhén yéu cau ctia ba Pang Kiéu C, 6ng Nguyén Vin H.

Cong nhan phén dat c6 dién tich 4,3m” tai vi tri sb 2‘05111 ctr theo Ban dd
hién trang‘vj tri — xac dinh ranh do Tmng tam do dac~bén do 1ap ngay 12/8/2015
thudc quyén sir dung ctia ba bang Kiéu C, 6ng Nguyén Van H.

Bugc 6ng Pham Dinh V va nhimg ngudi lién quan di doi cac vat dung dang
xam 14n phan dién tich dat thudc quyén str dung cua nguyén don



Ngoai ra, 4n so tham con tuyén vé an phi, quyén khang céo cua cac duong
su cling nhu cac quy dinh vé thi hanh an dan sy.

Ngay 23/5/2018 bi don 6ng Pham Dinh V c6 don khang cao.

Tai phién toa phuc thim:

Nguyén don khong rat don khaoi kién.

Bi don khong rat don khang céo.

Céc duong su khong tu théa thuan véi nhau giai quyét vu an.

Ong V khang c4o yéu ciu hiy an so thAm vi ban an so tham trai cac quy
dinh cua phap luat, ong khong phai 1a bi don vi nha ong khong giap ranh, khong
lién ké nha ba C, 18 ra phai dua 11 nguoi vao la bi don, phan dién tich 4, 3m’ ma

ba C chi khong niam trong gidy chimg nhan ciia nguyén don, ndm ngoai hang rao
tur chu trude.

Ba C, 6ng H yéu cau gilt nguyén an so tham.

- CacongbaT, CI, Van A, N, E, T2, Ngoc A, H2, Minh HI, B, M, V1, P1
thong nhat yéu cau cia ong V.

Céac ong ba T1, P, T3, Duy C, T4 vang mit.

Ong Vin H1, ba L xin ving mat.

Dai dién Vién kiém sat nhan dan Thanh phd Ho Chi Minh tham gia phién
toa phat biéu y kién: v

V¢é thu tuc t6 tung: Tham phan chu toa phién toa va cac thanh vién Hoi

ddng xét xir cling nhu cac dwong sy da tuan thu dung cac quy dinh ctia Bo luat
T6 tung dan su.

Vé noi dung: Pé nghi Hoi dong xet xtr khong chap nhan yéu cau khang céo
cua bi don, stra mot phan 4n so tham vé an phi: budc bi don va nhiing nguoi lién
quan vé phia bi don phai lién d6i chiu an phi.

NHAN DINH

Sau khi nghién ctru cac tai li¢u c6 trong ho so vu an duge tham tra tai phién

toa, can cur vao két qua tranh luan va phat biéu cua dai dién Vién kiém sat tai

phién toa, Hoi dé)ng xét xir nhan dinh:

Xét khang cdo cta bi don, Hoi dong xét xtr thiy rang:



Tda so thdm xac dinh ong V 1a bi don va nhiing nguoi khac la ngudi co
quyen loi, nghia vu lién quan dimg vé phia bi don 14 c6 cin ctr dung phap luat.
Ong V khéng gidp ranh, lién ké nha nguyén don nhung 13 ngudi ngin can
nguyén don thyc hién quyén st dung dit cung véi nhitng nguoi khéc.

Xét phan dat 4,3m” nam trong Gidy ching nhan sé BL195040, sé vao sd
CHO01205 ngay 30/7/2012 cta Uy ban nhan dan Quan Z cap cho 6ng Pham
Pinh T1 da chuyén nhuong cho nguyén don hop phap. Mic di nam ngoai hang
rao nhung thudc quyén st dung hop phap cia nguyén don duoc Nha nudc
cong nhan.

Nguyén don xin gidy phép xay dung chi dugc cap phép xay dung
57,42m?/89, 6m , nguyén don dugc phep stt dung phan dét trong gidy chimg
nhan d3 dugc cip trong pham vi 89,6m’.

Xf}t ban d6 hién trang vi tri Xac dir~1h ranh ngay 12/8/2015 thé hién phﬁn
ranh dat do ba C nguyén don huéng din 1a 102,4m* nhung thuc t& sir dung
khong phai theo ranh nay.

Phéan 4,3m” tai vi tri s6 2 theo ban d6 trén hién tai ba C ciing khong sir dung
duoc do ¢ tranh chap va phla bi don dé cac vat dung, chiu cay tai day. Nguyén
don sir dung dat thiéu 4,3m” so véi gidy chimg nhan dugc cp, nguyén don
khong str dung 102,4m” nhu bi don trinh bay.

Ban do hién trang vi tri xac dinh ranh ngay 12/8/2015 1a dé xac dinh dién
tich dat thuoc quyén st dung ctia nguyén don theo gidy chirng nhan da duoc cap
so v&i viéc chi ranh ciia nguyén don.

Toa so tham cong nhin quyén sir dung dat 4,3m* cho nguyén don nam
trong dién tich 89,6m* nguyén don duoc cip gidy chimg nhin cht khong phai
cong nhan 102,4m”.

Tai cap phuc tham ong V khang cédo nhung khong dua ra duoc chimg ctr gi
mdi dé ching minh cho y€u cau huy an cua minh nén khang céo khong dugc
chap nhan.

An so tham x&r chap nhan yéu cau cua ba C, 6ng H 14 ¢6 cin ctr dung phap
luat. Tuy nhién 4n so thAm budc mdt minh 6ng V phai chiu an phi 1a chua chinh
xéac, can sta lai nhu dé nghi cta dai dién Vién kiém sat. Ngoai ra can stra lai cau
chit tai phan quyét dinh cta an so thAm.

Vi cac l€ trén;

QUYET PINH



Can ctr Khoan 2 Piéu 308 B luat T tung dan sy 2015;
Cin ctr Diéu 688 Bo luat dan sy 2005;

Cin cir Diéu 136 Luat dat dai nam 2003;

Cin cr vao Phéap 1énh vé an phi, 18 phi Toa an.

Cin ctr Nghi quyét 326/2016/UBTVQH 14 ngay 30/12/2016 quy dinh vé an
phi, 1€ phi Toa an.

Tuyén x1r:
Khéng chip nhan yéu cau khang céo cta 6ng Pham Dinh V.
Stra mot phan an so tham.

1. Pinh chi xét xir d6i voi yéu cau ciia nguyén don duoc stt dung hém luu
thong gitta cac thira dat 32, 33, 34, 35, 53, 54, 55, 56, 57, 58 t& ban do s 33
Phuong Y, Quan Z va ddi voi dién tich 1,2m* khoang hd tai vi tri s6 15 can cir
theo Ban d6 hién trang vi tri — xac dinh ranh do Trung tdim do dac ban dd lap
ngay 12/8/2015.

2. Chap nhan yéu cau ciia ba Pang Kiéu C, 6ng Nguyén Vin H.

Ba Dang Kiéu C, ong Nguyén Vin H duoc quyén sir dung phan dét c6 dién
tich 4,3m” tai vi tri s6 2 theo Ban d hién trang vi tri — xac dinh ranh do Trung
tam do dac ban dd 1ap ngay 12/8/2015 nam trong dién tich 89,6m* thuéc Gidy
chtmg nhan s6 BL195040, s6 vao s6 CH01205 ngay 30/7/2012 do Uy ban nhan
dan Quén Z céap cho ba C, ong H.

Budc 6ng Pham DPinh V va céc 6ng ba Tran Thi Ngoc T, Tran Thanh CI,
Pham Thi Van A, Duong Thi Kim T1, Kiéu Chi N, Pham Thi Van E, Lé Thanh
P, Nguyén Thu T2, Pham Dinh T3, Huynh Ngoc A1, Pham Thi Van H2, Tran
Vin H1, Pham Thi L, Nguyén Duy C2, Nguyén Ngoc Thuy T4, Pham Hué E,
Nguyén Minh H1, Pham Thi Hoang M, Doan Thi B, Dinh V1, Nguyén Thi P1
di doi cac vat dung, vat liéu trén phan dién tich dat thudc quyén st dung cta ba
Ping Kiéu C, 6ng Nguyén Vian H tai vi tri s6 2 nhu trén.

Cac bén thi hanh ngay sau khi an c¢6 hiu lyc phap luat tai co quan thi hanh
an dan sy c6 tham quyén.

3. An phi dan sy so thdm: 200.000 dong (Hai trim nghin dong) cac ong ba
Pham Pinh V, Tran Thi Ngoc T, Tran Thanh C1, Pham Thi Van A, Duong Thi
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Kim T1, Kiéu Chi N, Pham Thi Van E, Lé Thanh P, Nguyén Thu T2, Pham
binh T3, Huynh Ngoc A, Pham Thi Van H2, Tran Van HI, Pham Thi L,
Nguyén Duy C2, Nguyén Ngoc Thuy T4, Pham Hué E, Nguyén Minh H1,
Pham Thi Hoang M, Boan Thi B, Pinh V1, Nguyén Thi P1 phai lién do1 chiu.

Hoan tién tam ng an phi cho ba Ding Kiéu C, ong Nguyén Vian H sb tiél’,l
2.500.000 dong (Hai triéu nam trdm nghin dong) theo bién lai thu so
AE/2012/02149 ngay 25/11/2013 cua Chi cuc thi hanh an dan sy Quan Z.

4. An phi dan su phuc tham: 300.000 ddng (Ba tram nghin dong) o 6ng Pham
Dinh V phai chiu, duoc trir vao tién tam Ung an phi da nop 300.000 dong theo
bién lai thu s6 AA/2017/0014753 ngay 25/5/2018 cua Chi cyc thi hanh an dan

su Quan Z.

Céc duong sy thi hanh 4n theo cac Dicu 2, 6, 7, 7a, 7b, 9 va 30 Luat Thi
hanh an dan sy da duoc stra doi, bé sung ndm 2014.

Ban 4n phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Not nhfn: TM.HQI PONG XET XU PHUC THAM
- 0i cao; A A [ 7 ¢

" TAND chp o tai TP-HCM: THAM PHAN-CHU TQA PHIEN TOA
- VKSND TP.HCM;

-TAND Q.Z;

- Chi cuc THADS Q.Z;
- Cac duong su;
- Luu HS.
Vil Thi Xuan Trang



