TOA AN NHAN DAN CAP CAO  CONG HOA XA HOQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH DPéc l1ap - Tu do - Hanh phic

Quyét dinh giam d6c thim
S6: 141/2020/DS-GDT
Ngay: 09-7-2020

VIV tranh chap 16i di chung

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

UY BAN THAM PHAN
TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHIi MINH

- Thanh phéin Uy ban Tham phdn Téoa dn nhén dén cdp cao gom cé:

Théam phdn — Chii toa phién toa: Ong Pham Hong Phong
Cdc tham phdn: Ong Nguyén Hiru Tri
Ong T6 Chanh Trung

- Thuw ky phién toa: Ong Nguyén Khanh Chinh — Tham tra vién.
- Dgi di¢gn Vign kiém st nhén déan cap cao tai thanh phé Ho Chi Minh
tham gia phién toa: Ong Bui Minh Nghia — Kiém sat vién.

’ Ngéy 09 thang 7 nam 2020, tai tru s¢ Toa an nhan dan cap cao tai Thanh
ph6 H6 Chi Minh m¢ phién toa giam doc tham xet xu vu an dan sy vé viée
“Tranh chap [oi di chung”, gitta cac duong su:

1. Nguyén don: Ong Nguyén Vin M, sinh nim 1949
Dia chi: T6 X, ép P, xa P, thi xa T, tinh Binh Duong.
2. Bi don: Ong Nguyén Vin D, sinh nim 1938

Pia chi: T6 X, 4p P, x4 P, thi x4 T, tinh Binh Duong.
3. Nhitng nguoi cé quyén loi, nghia vu lién quan:
3.1. Ba Truong Thi C, sinh nam 1946

Dia chi: T6 X, ép P, xa P, thi xa T, tinh Binh Duong.
3.2. Ba Bui Thi H, sinh nam 1953

Dia chi: T6 X, ép P, xa P, thi xa T, tinh Binh Duong.
3.3. Ba Nguyén Ngoc T, sinh nim 1974

Dia chi: S6 4x, dudng s 3x, khu phd X, phuong H, thanh phé T, tinh Binh
Duong.

3.4. Ba Nguyén Ngoc T1, sinh nim 1977

Dia chi: S§ 4X/3xA, t6 X, khu phd X, phuong P, thanh phd T, tinh Binh
Duong.

3.5. Ba Nguyén Ngoc T2, sinh naim 1980

Dia chi: T6 X, ap P, xa P, thi xa T, tinh Binh Duong.

3.6. Ba Nguyén Ngoc H, sinh niim 1983



Dia chi: T6 X, ap X, x4 V, thi xa T, tinh Binh Duong.
3.7. Ba Lu Thi B, sinh nam 1956

3.8. Ong Nguyén Minh T3, sinh nam 1956

3.9. Ong Nguyén Minh H, sinh nim 1982

Dia chi: To X, ép P, xa P, thi xa T, tinh Binh Duong.
3.10. Ba Nguyén Thi Thu H, sinh nim 1977

3.11. Ong Huynh Van B, sinh ndm 1973

Dia chi: T6 X, 4p P, x4 P, thi xa T, tinh Binh Duong.
3.12. Ba Nguyén Bach N, sinh nim 1975

3.13. Ong Thai Minh D, sinh ndm 1952

3.14. Ong Thai Hoang D, sinh nam 1982

3.15. Ba Nguyén Tuyét Mong, sinh nim 1986

Dia chi: T6 X, ép P, xa P, thi xa T, tinh Binh Duong.
3.16. Ong Nguyén Vin T, sinh nim 1961

3.17. Ba Lu Thi N, sinh nam 1960

3.18. Ba Nguyén Thi Thanh T4, sinh nim 1989
3.19. Ba Nguyén Thi Thanh T5, sinh nim 1991

Dia chi: T6 X, 4p P, x4 P, thi xa T, tinh Binh Duong.
3.20. Ong Nguyén Minh T6, sinh nim 1983

3.21. Ba Pham Thi D, sinh nam 1987

Dia chi: T6 X, ép P, xa P, thi xa T, tinh Binh Duong.
3.22. Ong Huynh T, sinh ndm 1975

Pia chi: T6 X, 4p P, xa P, thi xa T, tinh Binh Duong.
3.23. Ba Huynh Ngoc H, sinh ndm 1950

Pia chi: T6 X, 4p P, xa P, thi x4 T, tinh Binh Duong.
3.24. Ong Nguyén Puc L, sinh nim 1978

Dia chi: Ap P, x4 P, thi x4 T, tinh Binh Duong.
3.25. Ong Trinh Van M, sinh nam 1985

3.26. Ba Bui Thi Minh P, sinh nam 1986

Thuong tri: Xom 1x, thén A, x4 C, huyén V, thanh phd Hai Phong.
Cu tr: TO X, 4p P, X& P, thi xa T, tinh Binh Duong.
3.27. Ong Bui Ngoc T, sinh nim 1972

Dia chi: Xa P, huyén Y, tinh Nam Dinh.

3.28. Ba Ha Thi P, sinh nam 1981

Dia chi: Xa T, thanh phd T, tinh Thai Nguyén.

Cu tra: TO 1x ap C, x4 P, thi x4 T, tinh Binh Duong.
3.29. Ong Nguyén Minh T7, sinh nam 1974

Dia chi: Ap G, xa T, huyén C, Thanh phé H6 Chi Minh.



3.30. Ong Nguyén Van H, sinh nim 1950

Dia chi: Ap P, x4 P, thi xa T, tinh Binh Duong.
3.31. Ong Nguyén Pon D, sinh nam 1960

3.32. Ba Nguyén Thi S, sinh nim 1962

Dia chi: Xom P, xa Y, huyén C, tinh Ha Tinh.
3.33. Ba Doan Thi T, sinh nam 1954

Dia chi: T6 X, 4p P, x4 P, thi xa T, tinh Binh Duong.
3.34. Uy ban nhan dan thi xa T, tinh Binh Duong.

NOI DUNG VU AN:

Theo don khdi kién va loi khai trong qud trinh gidi quyét vy dn, nguyén
don ong Nguyén Van M trinh bay:

"Con dudng xe bo" nam giira 02 thira dat 229 (cua 6ng Nguyén Vin D) va
thira 558 (cua ba Huynh Ngoc H) ton tai tir trude nam 1975 cho dén nay, 1a 16i
di duy nhat cua cac ho dan sinh sdng nhiéu thé hé. Nam 2009, cac ho dan mudn
cai tao lai con dudng nay cho khang trang va tién loi thi xay ra tranh chip voi
6ng D, ba H. Tai bién ban hoa giai ngay 14/01/2010, ong D, ba H cam két trir ra
mdi nguoi 1,5m chiéu ngang va chiéu dai hét thira dat dé tra lai 16i di, nhung sau
d6 ong D khong thuc hién. Cac hd dan thoéa thuan vol ba H dé mua thém 1,5m
chiéu ngang, cing v6i 1m chiéu ngang ba H tra lai, tong cong 1a 2,5m. Thang
4/2013, cac ho dan thong nhat cai tao 16i di, co gip ong D dé xac dinh ranh
nhung 6ng D khong dong y. Thang 10/2015, ong D moi can b dia chinh do dac,
chi ranh l4n ra ca 16i di chung véi chiéu ngang khoang 1,5m 13 phan ma cac ho
dan mua lai ctia ba H. Nay 6ng M Khéi kién yéu cau 6ng D phai tra lai phan 16i
di chung c6 dién tich 97,8m? thudc mot phﬁn thtra 229, t& ban db sb 6, toa lac tai
ap P, x4 P, thi xa T, tinh Binh Duong va huy gidy Gidy chimg nhan quyén s
dung dat s6 AM 480002 cép ngay 13/3/2008 cta ong Nguyén Vin D va ba
Truong Thi C. Cac ho dan ddng ¥ hd tro cho 6ng D, ba C 63.570.000 dong theo
két qua dinh gia.

Bi don dng Nguyén Vin D trinh bay:

Khong dong y véi toan bd yéu cau khoi kién cua nguyén don. Ngay
01/8/1995, khi 6ng nhan chuyén nhuong dat thi phia Ty cua thira dat giap dat
ctia ba S (me ba H), khong c6 16i di. Theo ban dd dia chinh thi thira 229 chi co
mot mat 1a huéng Nam gidp duong nhya. Ong M cho rang "con duong xe bo"
nay co tur trude nam 1975 1a khong ding. Vi tir nam 2003 mai ¢6 nguodi dan vao
lam nha khu vyc ndy, con trude d6 1a ciy trong lau nam, chu yéu 1a cao su. Khi
cac hd dan ndy ¢ trén dat mdi hinh thanh 16i mon do di nhd cha khong phai 16
di chung. Bién ban hoa giai ¢ xa ngay 14/01/2010 6ng D c¢6 ky, nhung sau do
cac bén déu khong thuc hién nén viée hoa giai dugc coi 1a khong thanh. Ngay
07/6/2011, dng T lap gidy tay nhuong 16i di chiéu ngang 2,5m cho cac hod véi
gia 75.000.000 dong, trong d6 c6 6ng M, nén phia nguyén don yéu cau tra 16i di
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chung 13 khong c6 co sd, yéu cau huy gidy ching nhan quyén s dung dat 1a
khong c6 can cu.

Pai dién Uy ban nhan dan thi x T trinh bay: Viéc cdp gidy ching nhan
quyén sir dung dat cho 6ng D, ba C khong tién hanh do dac thuc té ma chi dua
trén co s& ban do dia chinh dugc do v€ bang phuong phap diéu v€ anh hang
khong.

Nhitng ngudi c6 quyén loi, nghia vu lién quan phia nguyén don gdm céc
ong, ba Bui Thi H, Nguyén Ngoc T, Nguyén Ngoc T1, Nguyén Ngoc T2,
Nguyén Ngoc H, Lu Thi B, Nguyén Thi Thu H, Nguyén Bach N, Nguyén Minh
T6 va Nguyén Minh T7 théng nhat voi 16 trinh bay ctia nguyén don.

Nhitng ngudi co6 quyén loi, nghia vu lién quan gém céc 6ng, ba Huynh
Ngoc H, Nguyén Minh T7, Huynh T, Nguyén Dirc L, Nguyén Vin H, Trinh Vin
M, Bui Thi Minh P, Nguyén Pon D, Nguyén Thi S, Bui Ngoc T, Ha Thi P trinh
bay dung tén gidy chiing nhan quyén st dung dat thuéc mot phan 161 di chung
nhung khong tranh chap, ma dé cac ho dan di. Trong d6, 6ng Nguyén Minh T7
xac nhan 01m chiéu ngang 16i di do ba H ty nguyén tra lai cho ba con c6 16i di
chung, con 1,5m chiéu ngang 6ng ban vai gia 75.000.000 dong.

Tai Ban an dan su so thim s6 35/2017/DS-ST ngay 18/7/2017, Tda &n nhan
dan thi xa Tan Uyén quyét dinh (tom tat):

Chdp nhdn yéu cau khéi kién ciia nguyén don.

Buéc éng D, ba C phdi tra lai dién tich dat 97,8m” thudc thira 229, to ban
do so 6, toa lac tai ap P, Xa P, thi xa T, tinh Binh Duwong da dwoc Uy ban nhan
dan thi xa Tan Uyén cap gidy chung nhdan quyén su dung dat so AM 480002 cho
ong D, ba C ngay 13/3/2008 (co tir cdn).

Hity gidy chirng nhdn quyén sir dung ddt s6 AM 480002, sé vdo sé cdp gidy
chung nhan: H02730 do Uy ban nhdn dan huyén T (nay la thi xa T), tinh Binh
Duong cdap ngay 13/3/2008 dung tén ong Nguyén Van D va ba Truong Thi C.

Buéc cac Ong, ba: Nguyén Vin M, Nguyén Ngoc T, Nguyén Vin T, Nguyé~n
Ngoc H, Nguyen Thi Thu H, Nguyén Minh T6 Nguyén Ngoc T2, Nguyén Ngoc

T, Nguyén Bach T, L Thi B va Bul Thi H, méi ngum phdi tra cho 6ng Nguyen
Vin D va ba Trong Thi C sé tién 5.780.000 dong, tong cong 63.570.000 dong.

(Ngoai ra, Toa an cap so tham con quyét dinh vé an phi, chi phi t6 tung,
nghia vu cham thi hanh 4n, quyén yéu cau thi hanh 4n va quyén khang cio ciia
duong su).

Ngay 31/7/2017, dng D, ba C c6 don khang cio toan bd ban 4n so tham.

Tai Ban 4n phuc tham sé 203/2017/DS-PT ngay 07/12/2017, Toa &n nhan
dan tinh Binh Duong quyét dinh (tom tat):



Chdp nhdn mét phan yéu cau khing cdo cia éng Nguyén Vin D, ba
Truong Thi C; stra ban an so tham:

Chdp nhdn mét phan yéu cau khéi kién ciia nguyén don vé viéc tranh chdp
yéu cau ma 16i di.

Budc 6ng D, ba C phdi giao dién tich dat 97,8m” thudc thira 229, to ban do
6 6, toa lac tai d'p P, Xa P, thi xa T, tinh Binh Duong da duoc Uy ban nhan dan
thi xa Tan Uyén cdp gidy chiing nhdn quyén sir dung dat s6 AM 480002 cho éng
Da, ba C ngay 13/3/2008 dé lam 16i di cho cac ong, ba Nguyén Vin M, Nguyén
Ngoc T, Nguyén Vian T7, Nguyén Ngoc H, Nguyén Thi Thu H, Nguyén Minh
T6g, Neuyén Ngoc T2, Nguyén Ngoc T, Nguyén Bach T, Lu Thi B va Bui Thi H
(kém theo so do ban vé).

Kién nghi Uy ban nhdn déan thi xa T thu héi, diéu chinh gidy chimg nhdn
quyén sir dung dat s6 AM 480002, sé vdo sé cdp gidy chimg nhén: H02 730 do
Uy ban nhan ddin huyén T (nay la thi xa Tn), tinh Binh Du’o’ng cap ngay
13/3/2008 dung tén ong Nguyén Vin D va ba Trwong Thi C cdp lai gidy chirng
nhdn quyén sir dung ddt cho phit hop véi quyét dinh ciia ban dn nay.

Buéc cac ong, ba Nguyén Vin M, Nguyén Ngoc T1, Nguyén Vin T7,
Nguyén Ngoc H, Nguyén Thi Thu H, Nguyén Minh T6, Nguyén Ngoc T2, Nguyén
Ngoc T, Nguyén Bach T, Lw Thi B va Bui Thi H, moi nguwoi phdi tra cho éng D,
ba C s6 tién 35.563.636 dong, tong céng 391.200.000 dong.

(Ngoai ra, Toa an cap phuc tham con quyét dinh vé an phi, chi phi té tung,
nghia vu cham thi hanh &n, quyén yéu cau thi hanh an va hi¢u lyc cua ban an).

Tir ngay 04/4/2018, 6ng Nguyén Vin M cung cac ho dan ¢6 nhiéu don dé
nghi xem xét theo thu tuc gidm doc tham doi véi ban an phic tham.

Tai Quyét dinh sb 06/2020/KN-DS ngay 03/01/2020, Chanh &n Toda &n
nhan déan cap cao tai Thanh phdé H6 Chi Minh di khang nghi Ban an dan sy phuc
tham s6 203/2017/DS-PT ngay 07/12/2017 cua Toa an nhan dan tinh Binh
Duong; dé nghi Uy ban tham phan Toa 4n nhan dan cap cao tai Thanh phé Ho
Chi Minh xét xtr giam ddc tham hay ban an phdc thadm néu trén. Giao hd so vé
Tda 4n nhan dan tinh Binh Duong xét xu lai theo thu tuc phuc thim dung quy
dinh cua phap luat.

Tai phién toa giam ddc tham, dai dién Vién kiém sat nhan dan cép cao tai
Thanh ph6é H6 Chi Minh nghi dé nghi Uy ban thAm phan Toa 4n nhan dan cip
cao tai Thanh phé H6 Chi Minh chép nhan khang nghi ciia Chanh an Toa an
nhan dan cép cao tai Thanh phd HO Chi Minh.

NHAN PINH CUA TOA AN:

[1] Phan dét tranh chép dién tich 97,8m” thudc mdt phan thira sb 229, to
ban dd s6 6, toa lac tai 4p P, xa P, thi xd T, tinh Binh Duong theo gidy chtng
nhan quyén st dung dat (1an dau) s6 AM 480002 do Uy ban nhan dan huyén
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(nay 1a thi xa) T, tinh Binh Duong cip cho 6ng Nguyén Vian D, ba Truong Thi C
ngay 13/3/2008.

[2] Theo 6ng D trinh bay, 6ng nhin chuyén nhuong cua ba Tran Hong P
(con ctia ba Tran Thi Hong M) dién tich dat khoang 2 sao vao ngay 01/8/1995,
nay la thira s6 229, c6 canh phia Tay gidp dat ba Sau S, khong c6 dudng. Tir
nam 2003, cac ho dan vao phia trong sinh sdng va di nhd qua dat cta nhiéu chu,
trong d6 c6 thira sb 229 clia 6ng, nén tao thanh 16i mon, phan dét tranh chip
thudc quyén st dung cua ong, khong phai 16i di chung.

[3] Ong Nguyén Vin M va cac ho dan cho rang dién tich dit tranh chap
97,8m*1a 16i di chung hinh thanh tir trudc ndm 1975. Uy ban nhan dan huyén T
cap gidy ching nhan quyén st dung dt cho 6ng D trum 1én 15i di chung cta céc
ho dan, 6ng D can ctr gidy chimg nhan quyén st dung dat dé cho rang phan dat
tranh chap thudc quyén st dung ctia 6ng D 13 khong ding.

[4] Nhung tal lidu, ching ctr c6 trong hd so vu 4n thé hién phan dat tranh
chép co nguon gbc tir ong, ba cia 6ng Nguyén Quang (Vin) C chira ra cho ba
con sinh séng phia trong c6 16i ra duong 16n. Ngay 19/4/1995, 6ng C dai dién
gia dinh chuyén nhugng cho ba Tran Hong P thira s6 229, khong bao gom 16i di
hién hiru cta cac ho dan. Ngay 01/8/1995, ba P chuyén nhuong lai cho ong D
cling khong chuyén nhuong 16i di. Loi trinh bay cta ba P, ba M, 6ng C phu hop
v6i Cong van s6 76/UBND-BC ngay 22/7/2016 ciia Uy ban nhan dan xa Phu
Chéanh, thi xa Tan Uyén, nd1 dung "Loi di ton tai tir trude nam 1975 dén nay".
Tai Bién ban hoa giai ngay 14/01/2010 do Uy ban nhan dan xa Phu Chéanh chu
tri thé hién "hién trang ciia con dwong, tinh tir cdy cao su ciia éng D dén hang
tam vong cia ba H la 4,5m....ong D va ba H thong nhdt dé lai cho ba con di la
03m; dng D 1,5m va ba Hanh 1,5m dé ba con di lai canh tic sir dung"”. Nén c6
can ctr xac dinh trude khi 6ng D nhan chuyén nhuong dat tir ba Phuée, da ton tai
mot con dudng cé chiéu rong khoang 4,5m ding nhu 10i trinh bay cta phia 6ng
M va cac ho dan. Ong D cho rang khu vyc nay tir naim 2003 méi c¢6 ngudi dan
vao sinh séng va di nhd qua dat cua céc chu dat khac tao thanh 16i mon 1a khong
cd co sO.

[5] Mit khac, tai Cong van s 4359/UBND-NC ngay 27/12/2016 cua Uy
ban nhan dan thi xd T va Cong vin s 780/PTN&MT-DD ngay 20/12/2016 cia
Phong Tai nguyén va Moi truong thi xa Tan Uyén xac nhan viéc cap gidy ching
nhan quyén st dung dat cho ong D, ba C khong do dac thyc té. Ong D ciing thira
nhan khi nhan chuyén nhuong dit tir ba Phudc khong ky giap ranh voi cac cha
dat khac. Cac bién ban thdm dinh tai chd thé hién "trén dat tranh chdp khéng co
tai san vi dang dwoc sw dung lam l6i di". Vi vay, ¢0 can cir xac dinh viéc cép
gidy chimg nhan quyén sir dung dét cho 6ng D khong do dac xac minh thyc té
sir dung dat va cap trum lén con duong cta cac ho dan hinh thanh tir trudc do.

[6] Tai gidy cam két mé dudng di chung ngay 27/6/2011, é6ng Nguyén
Minh T7 (duoc di rudt 1a ba H ting cho dat) chuyén nhuong cho cac ho dan
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2,5m chiéu ngang, gid 75.000.000 dong . Nhung 6ng T7 x4c nhan trong d6 thi
1,5m chiéu ngang tra lai 16i di cho cac ho dan, con 1m chiéu ngang cac ho dan
nhan chuyén nhuong dé mo rong 16i di. Ong D cho rﬁng viéc thda thuan tai Bién
ban hoa giai ngay 14/01/2010 cac bén khong thuc hién; cic hd dan van phai
nhan chuyén nhuong dat tir ong T7 dé lam duong di 1a khong c6 co so. Toa an
cap phtic thAm cdn ctr vao trich luc cta gidy ching nhan quyén sir dung dat, ban
d6 dia chinh, so dd giao thong nong thon va 1oi trinh bay cta ong D dé cho rang
16i di nay thudc quyén sir dung dat ciia 6ng H, ba C 1a khong dung thuc té sir
dung dit. Budc cac ho dan phai tra cho ong D, ba C 391.200.000 ddng 13 khong
pht hop, anh hudng dén quyén, loi ich hop phép cua cac ho dan.

[7] Toa an cap so thadm nhan dinh 16i di nay co6 tir trudée nam 1975, chap
nhan yéu cau khai kién ctia 6ng M 1a ¢6 can ctr, phi hop véi thue té khach quan.
Nhung tuyén budc cac hd dan phai tra cho 6ng D, ba C 63.570.000 dong 1a
khéng phu hop, vi day 1a sy ty nguyén hd trg cta ciac hd dan, cin ghi nhan.
Ngoai ra, Toa 4n cap so tham huy gidy ching nhan quyén sir dung dat s6 AM
480002 ngay 13/3/2008 1a khong can thiét. Truong hop nay, kién nghi Uy ban
nhan dan thi x3 T diéu chinh gidy chting nhan quyén st dung dat cho ong D, ba
C dung thuc té str dung dat. Vi nhitng thiéu sét cia Toa an cap so tham co thé
khic phuc dugc ¢ Toa an cip phic thim, nén khong can thiét hity ban 4n so
tham dé xét xir lai theo thi tuc so tham.

Vi cac lé trén;

QUYET PINH:
Cin clr vao cac diéu 337, 342, 343 ciia Bo luat T6 tung dan sy ndm 2015;

Chap nhan Khang nghi s6 06/2020/KN-DS ngay 03/01/2020 ciia Chéanh an
Tda 4n nhan dan cip cao tai Thanh phé H6 Chi Minh.

Huay Ban an dan sy phic tham s6 203/2017/DS-PT ngay 07/12/2017 cia
Toa an nhan dan tinh Binh Duong. Giao hd so vé Toa an nhan déan tinh Binh
Duong xét xtr lai theo thu tuc phuc tham dang quy dinh cta phép luét.

Quyét dinh giam ddc tham c6 hiéu luc phap luat ké tir ngay ra quyét dinh.

Noi nhén: 7 TM. UY BAN THAM PHAN

- Chanh an TANDCC tai TP HCM (dé bao céo); AN - f i ¢

- VKaé.lN]?)IE?C tai TP H(eilll\/l (dé biét); T THAM PHAN CI_[U TQA PHIEN TOA
- Vu phap ché va QLKH TANDTC; (da kY)

- TAND tinh Binh Duong;

- TAND thj x& Tan Uyén, tinh Binh Duong;

- Chi cuc THADS TX Tan Uyén, tinh Binh Duong;
- Cac duong su (theo dia chi);

- Luu VP, Phong HCTP, Phong GPKT, HSVA.

Pham Hﬁng Phong



