TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH BINH DUONG Df:)c ]ijp - T[.r do - Hanh phﬁc

Ban an s6 19/2018/LD-PT
Ngay 01-11-2018

V/v don phuong chim dut
hop dong lao dong

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH BINH DUONG

- Thanh phan Hpi dong xét xir phiic thdm gom cg:

Tham phén - Chii toa phién toa: Ba Tran Thi Nhan.

Cdc Tham phdn: Ong Nguyén Pic Cuong;

Ong Phan Tri Diing.

- Thu ky phién toa: Ba Nguyén Thi Minh Trang - Thu ky Toa 4n nhan dan
tinh Binh Duong.

- Dgi di¢n Vign Kiéem sdt nhin dan tinh Binh Dwong tham gia phién toa:
Ong Tran Van B¢ - Kiém sat vién.

Ngay 01 thang 11 nam 2018, tai try s¢ Toa 4n nhén dan tinh Binh Duong xét
xu phic thdm cong khai vu an lao dong phuc tham thu ly s6 21/2018/TLPT-LD
ngay 10 thang 10 nam 2018 v¢ viéc don phuong cham dit hop dong lao dong.

Do Bin an lao dong so tham s6 03/2018/LD-ST ngay 30 thang 5 nim 2018 cia
Toa an nhan dan thanh pho T, tinh Binh Duong bi khang cao.

Theo Quyét dinh dua vu an ra xét xtr phiic tham sé 21/2018/QD-PT ngay 23
thang 10 nam 2018, gitra cac duong su:

- Nguyén don: Ong S, sinh nam 1973; dia chi tam tra: Thi xd D, tinh Binh
Duong.

Nguwoi dai dién hop phdp ciia nguyén don: Ong T, sinh nim 1973; dia chi
thuong tra: Huyén H, tinh Binh Pinh; dia chi lién hé: Quan T, Thanh phd Ho Chi
Minh (theo Vin ban Gy quyén ngay 05/02/2018).

- Bi don: Cong ty TNHH R; dia chi tru sé: Quan X, Thanh phé HO Chi
Minh; dia chi chi nhanh: Thanh phé T, tinh Binh Duong.

Nguoi dai dién hop phap ciia bi don: Ong V, sinh nim 1989; dia chi: Quan
A, Thanh phd H6 Chi Minh (theo Vin ban uy quyén ngay 20/3/2018).

Ong T va dng V c6 mit tai phién toa.
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- Nguoi khang cdo: Nguyén don ong S.
NOI DUNG VU AN:
* Pai dién nguyén don trinh bay:

Ngay 23/11/2016, dng S va Cong ty TNHH R (sau ddy goi tit 1a Cong ty) co
giao két hop ddng thir viée theo thu moi nhan viée cung ngay. Cong viée 1a Trudng
phong Hanh chanh — Nhan su, noi 1am viée tai sé N duong sé M, khu céng nghiép
V, phudng H, thanh phd T, tinh Binh Duong, thoi gian thtr viée 1a 02 thang (tir
ngay 24/11/2016 dén ngay 23/01/2017) véi muc luong 33.000.000d0ng/thang.
Trong hop dong c6 ghi sau 02 thang thir viée 6ng S s& dugc ky hop dong lao dong
chinh thirc vo1 thoi han 01 nam.

Ngay 21/02/2017, Cong ty yéu cau 0ng S ky tén vao mau danh gia sau thoi
gian thtr viéc dé ky hop dong chinh thire. Tuy nhién, sau khi 6ng S ky vao mau
danh gia thi Cong ty thong bao rang chirc danh ctia 6ng S rat quan trong nén can
tai ky hop dong thir viéc mot 1an nira va dua 6ng S mot thu moi nhan viée va mot
hop dong thir viéc 1an hai (tir ngdy 24/01/2017 dén ngay 23/3/2017). Hop dong thir
viéc 1an hai co cung ban chét cong vi¢c nhu lan thir nhat, murc luong, vi tri lam
viéc van khong thay doi nhung khac nhau vé tén goi churc danh cong viéce, cu thé
chtrc danh 6ng S thir viée 1an hai 1a Truéng phong Tong hop. Do phia Cong ty cho
rang day 1a tha tuc bat budc va ong S khong hiéu 16 quy dinh cia luat lao dong nén
da dong ¥ ky hop dong thir viéc 1an thir hai ma khong yéu cau phia Cong ty ky hop
d6ng lao dong chinh thirc cling nhu yéu cau Cong ty dong bao hiém xa hoi, bao
hiém y té, bao hiém that nghiép.

Pén khi hét han thtr viéc 1an hai, ngay 23/3/2017, 6ng S vao Cong ty lam
viéc thi thdy ong L 1a Truong phong Nhan su - Hanh chanh méi duoc tuyén dung
dang str dung ban lam viéc cua 0ng S. Cong ty yéu cau ong S ban giao cong viéc
cho ngudi moi va tim cong viéc ¢ cong ty khac. Ong S d& nghi Cong ty ban hanh
quyét dinh théi viéc nhung Céng ty cho riang dang trong thdi gian thir viéc nén
khong ban hanh quyét dinh. Sau khi Cong ty chim dat hop dong lao dong voi dng
S thi Cong ty da thanh toan du luwong cho 6ng S trong thoi gian 04 thang
(23/11/2016 dén 23/3/2017). Sau do, dng S ciing di ban giao cong viée day du cho
Cong ty.

Ong S cho rang Hop déng thir viéc 1an hai gitta Cong ty va ong S la tréi
phap luat vi thoi gian thir viée lan thir nhat da hét vao ngay 23/01/2017 va Ong S
van tiép tuc lam viéc binh thuong thi dwong nhién éng S dugc xac lap hop dong
lao dong chinh thutrc theo thoa thudn trong hop dong thtr viéc véi thoi han 13 01
nam. Viéc Cong ty cho rang hop dong thir viéc lan tha hai véi cong viée khac 1a
khong ding vi thuc té cong viéc chi khac tén goi. Do do, theo Piéu 27 BO luat Lao
dong, Piéu 7 Nghi dinh s6 05/2015/ND-CP ngay 12/01/2015 cta Chinh phu thi
trong thoi han 03 ngay trude khi két thuc thoi gian thir viéc Cong ty phai co thong
bao vé két qua thir viéc nhung sau hai thang thir viéc, Cong ty khong co thong bao
va 6ng S van tiép tuc 1am viéc nén 6ng S dwong nhién duoc xac lap hop dong lao
dong chinh thirc v&i thot han 01 nam. Ngoai ra, theo ndi dung bang danh gia cong
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viéc cua Cong ty xac dinh trr ngay 22/11/2016 dén ngay 23/3/2017, ong S da hoan
thanh t6t cong viéc dugc giao. Do do, viéc Cong ty khong ky hop dong lao dong
véi 6ng S ma don phuong cham dit hgp dong lao dong khong co6 1y do 1a trai phap
luat.

Nhan thay quyen loi bi anh hudng nén 6ng S khdi kién yéu cau Toa an giai
quyét nhitng van dé sau:

- Tuyén bd viéc Cong ty TNHH R don phuong chdm dut hop ddng lao dong
doi vaoi dng S la tréi phap luat.

- Yéu cau Cong ty TNHH R bdi thuong cho 6ng S 02 thang luong véi sd
tién 66.000.000d6ng.

- Yéu cau Cong ty TNHH R thanh toan tién bao hiém x4 hoi (11 thang, tir
thang 02/2017 dén thang 12/2017) la: 47.916.000 dong; tién bao hiém y té (11
thang, tir thang 02/2017 dén thang 12/2017) 1a 7.986.000 ddng va tién bao hiém
that nghiép (11 thang, tir thang 02/2017 dén thang 12/2017) 14 3.630.000 dong (do
Cong ty khong tham gia bao hiém xa hoi, bao hiém y té, bao hiém that nghiép cho
6ng S tir 23 thang 01 ndm 2017 dén thang 12/2017).

- Yéu cau Cong ty TNHH R phai tra luong cho 0ng S nhimg ngay 0ng S
khong dugc lam viée tir ngay 23/3/2017 dén thang 12/2017 la: 297.000.000 dong.

- Thanh toan phép nam (13 ngay, tir thang 12/2016 dén thang 12/2017):
16.500.000d6ng.

Téng cong la: 439.032.000 dong.

Ong S khong yéu cau Cong ty nhan tro lai 1am viéc. Pbi v6i yéu cau phan t6
ctia bj don thi dng S khong dong y. Do Cong ty cham dut hop dong lao dong trai
phap luat d6i voi 6ng S nén Cong ty phai cé trach nhiém bdi thudng cho dng S
theo quy dinh phap luat, 6ng S khong c6 nghia vu bdi thuong cho Cong ty.

*Dai dién bi don trinh bay:

Théng nhat vé6i 101 trinh bay cua 6ng S vé thoi gian ky két va noi dung hop
dong thir viée lan thir nhat gitra dng S va Cong ty. Tuy nhién, qua trinh thir viéc lan
tha nhat 6ng S di khong hoan thanh nhiém vuy, theo Phiéu danh gia ngay
23/01/2017 (6ng S c6 ky tén xac nhén) thi dng S khong dat yéu cau thir viéc, yéu
vé moi mit nén Cong ty khong dong v ky hop dong lao dong voi Ong S. Hop dong
thir viéc 1an thit nhat da cham dat. Tuy nhién, do 6ng S van c6 nhu cau lam viéc va
dé tao diéu kién viéc lam cho nguoi lao dong, Cong ty va dng S da thoa thuan thir
viéc lan thur hai véi thoi gian tir ngay 24/01/2017 dén ngay 24/3/2017, dia diém
lam viéc va mirc lvong khong thay d6i nhung cong viéc co khac, 0ng S thur viéc
voi chirc danh la Truong phong Téng hop. Thuc té, Truéng phong Hanh chinh
Nhén sy la cong viéc quan ly vé mat nhan sy, cong tac hanh chinh (tuyén dung,
danh gia vé nhén sy, thiét 1ap ndi quy...) hoan toan khac véi chic danh Trudng
phong Tong hop (cong viéc lién quan dén viéc quan 1y hanh chinh, quan Iy chung
nha may trong cac hoat dong hang ngay, bao cdo, phdi hop hoat dong cua cac bd



4

phan trong Cong ty...). Do 0ng S da khong dat yéu cau véi chitc danh Truong
phong Hanh chinh Nhéan su nén Cong ty tao diéu kién cho 6ng S thtr viéc véi cong
viéc khéc 1a Truong phong Tong hop. Dang trong thoi gian thir viée lan hai thi 6ng
S tu ¥ bo viée (tir 18/3/2017 dén 24/3/2017), ngay cudi cung ong S lam viéc tai
cong ty la ngay 18/3/2017 (thé hién qua bang cham cdng cua Cong ty). Cong ty da
thanh toan day du lwong va 6ng S ciing da ban giao day du cong viéc cho Cong ty.
Nhu vy, gitra Cong ty va 6ng S khong ton tai hop ddng lao dong nén yéu cau khoi
kién ctia Ong S vé viéc Cong ty don phuong cham dat hop dong lao dong trai phap
luat 1a khong c6 co sd. Dé nghi Toa an khong chap nhén yéu cau khai kién ctia 6ng
S.

Mat khéc, viée 0ng S khoi kién Cong ty 1a c6 hanh vi xam pham dén uy tin,
hinh anh caa Cong ty vé viéc tuan thu phap luét lao dong, gy ra anh huong xau,
cam nhén, danh gia khong t6t ctia ngudi lao dong d6i vai Cong ty. Do do, Cong ty
c6 yéu cau phan t6 ddi v6i ong S, yéu cau Ong S phai boi thuong thiét hai cho
Cong ty do danh dur, uy tin bj xdAm pham vi s6 tién 13.000.000 ddng theo quy dinh
tai cac Diéu 584, 592 B luat Dan su 2015.

Tai Ban 4n lao dong so thdm s6 03/2018/LD-ST ngay 30 thang 5 nam 2018
cua Toa an nhan dan thanh pho T da quyét dinh:

1. Khong chap nhén yéu cau khoi kién cta nguyén don 6ng S ddi véi bj don
Cong ty TNHH R vé viéc don phuong chap dut hop dong lao dong.

2. Khong chap nhan yéu cau phan t6 cia Cong ty TNHH R ddi véi ong S vé
viéc yéu cau boi thuong thiét hai do danh du, uy tin bi xam pham.

Ngoai ra, ban an con tuyén vé an phi va quyén khang céo cua cac duong suy.
Ngay 13/6/2018, dng S khang céo toan bd ban an so thim.

Tai phién toa phuc thim: Pai dién nguyén don xac dinh chi khang cao ddi
v6i phan quyét dinh ctia Toa an cip so tham khong chap nhan yéu ciu khdi kién
cua nguyén don. Pai dién bi don dé nghi giir nguyen ban an so tham. Cac bén
khong thoa thuan duoc véi nhau vé viée giai quyét vu an.

Y kién cua dai dién Vién Kiém sat nhan dan tinh Binh Duong: Vé té tung,
Tham phan, Hoi dong xét xir cap phuc tham da chap hanh dung cac quy dinh cua
B luat T tung déan su, cac duong su di thuc hién dung cac quyén va nghia vu khi
tham gia phién toa theo cac quy dinh ctia B luat T tung dan sy. Vé noi dung, hop
dong thir viéc lan thir nhat dén ngay 23/01/2017 hét han nhung bi don khong thuc
hién viéc thong bao cho ngudi lao dong biét két qua cong viéc 1a vi pham Diéu 5
ciia Hop dong thir viée, vi pham khoan 1 Piéu 7 Nghi dinh s6 05/2015/ND-CP
ngay 12/01/2015 va dugc xem nhu cong viéc lam thir cua nguyén don la dat yéu
cau nén sau ngay 23/01/2017, nguyén don tiép tuc 1am viéc tai cong ty da xac 1ap
quan hé lao dong véi loai hop dong xac dinh thoi han mot nam theo thoa thuan tai
Diéu 6 ctia hop dong thtr viéc va quy dinh tai khoan 1 Diéu 7 Nghi dinh sb
05/2015/NB-CP. Nguyén don thira nhan nguyén don cd nghi viéc tor ngay
18/3/2017 dén ngay 23/3/2017 va cho rang da Xin nghi phép voi quan Iy nha may
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nhung khong cung cip duoc ching cir ching minh, bi don khong dong y viéc
nguyén don cho rang di xin nghi phép trong thoi gian trén. Nhu vay, nguyén don
vi pham diém a khoan 2 Diéu 37 Bo luat Lao dong 1a don phuong chdm dut hop
ddng lao dong vai bi don. Khang céo cua nguyén don 1a khong c6 can cir chap
nhan. Cép so thim nhan dinh gitra cac duong sy chua xac 1ap quan h¢ lao dong la
chua phu hop. Ngoai ra Toa an cip so thim thu ly yéu cau phan t cua bi don sau
khi dd mé& phién hop kiém tra viéc giao nop, tiép can, cong khai chimg clr va hoa
giai la khong ding quy dinh tai khoan 3 Diéu 200 B luat TH tung dan sy nén can
rat kinh nghiém vé van dé nay. Dé nghi Hoi dong xét xir khong chip nhan yéu cau
khang c4o ctia nguyén don, gitt nguyén ban an so tham.

NHAN PINH CUA TOA AN:

Cian clr vao céc tai lidu, chimg clr d3 duoc xem xét tai phién toa, két qua
tranh tung tai phién toa, Hoi dong xét xtr phic tham nhéan dinh:

[1] Vé t6 tung:

Ngay 30/5/2018, Toa &n nhan dan thanh phd T xét xir vu 4n va ban hanh Ban
an lao dong so tham s6 03/2018/LD-ST. Ngay 13/6/2018 nguyén don ong S c6 don
khang cdo ban an so thim. Can ctr khoan 1 Diéu 273 Bo luat To tung dan su,
nguyén don khang céo trong thoi han luat dinh.

Dai dién nguyén don xac dinh chi khang cao d6i voi phan quyét dinh cua
ban an so tham khong chap nhén yéu cau khoi kién cua nguyén don. Can ctr Diéu
293 B(f) luat TO tung dan su, Toa &n cap phl’lc thﬁm chi xem x¢ét lai phan ctia ban an
so tham co6 khang cdo, tirc chi xem xét dén y€u cau khoi kién cua nguyén don.

[2] Xem xét Hop dong thu vige tir ngdy 24/11/2016 dén ngay 23/01/2017:
Ngay 22/11/2016, Cong ty co6 thu rpc‘ri lam viéc gui dén nguyén don véi ndi dung
thong bao nguyén don da trang tuyén vao vi tri Trudng phong Hanh chinh Nhan sy
ctia chi nhanh Cong ty; dong thoi Cong ty dé nghi nguyén don ky vao Hop dong
thir viéc dinh kém va guri lai cho Cong ty. Pong ¥ voi cac diéu kién va diéu khoan
ctia hop dong, nguyén don da ky hop dong thir viée véi vi tri Truong phong Hanh
chinh Nhan sy, thoi gian thtr viée tir ngay 24/11/2016 dén ngay 23/01/2017, lam
viéc tai s0 N dudng s0 M, Khu cong nghi€p V, phuong H, thanh pho T, tinh Binh
Duong; tién luong 33.000.000 dong/thang. Het thoi gian thu viée, Cong ty da lap
bang danh gia két qua thir viéc ghi ngay 23/01/2017 (but luc so 50), co chit ky xac
nhdn cua nguyén don vo1 ndi dung danh gid kha nang nhu sau:

- Nang luc tong quét: Yéu;

- Kha ning ngoai ngit, vi tinh: Yéu;

- K§ nang va kién thirc cong viéc: Kha;

- b6 chinh x4c va hiéu qua cong vigce: Yéu;

- Tiép thu cong viéc: Yéu;

- Chuyén can, thai do va hanh vi ky luat: Kha;



- Tinh cach ca nhan: Yéu;
- Quan h¢ cong tac: Yéu.

Tai phﬁn B cua bang danh gia thé hién dé nghi cua giam sat/trudng bo phén
dua ra la cham dut hop dong thu viée. Nhu vay, cho thay rd Cong ty danh gia keét
qua thur viéc khong dat yéu cau, khong ky hop dong lao dong vo1 nguyén don.

[3] Xem xét Hop dong thir viée tir ngdy 24/01/2017 dén ngay 23/3/2017:

Ngay 24/01/2017, Cong ty c6 thu moi lam viée gui dén nguyén don voi noi
dung thong bao nguyén don da tring tuyen vao vi tri Trudng phong Tong hop cua
chi nhanh cong ty; dong thoi Cong ty dé& nghi nguyén don ky vao Hop dong thir
viéc dinh kem va gui lai cho Cong ty. Pong y v6i cac diéu kién va diéu khoan cia
hop dong, nguyen don di ky hop dong thir viéc véi vi tri Tru:ong phong Tong hop,
thot gian thir viée tir ngay 24/01/2017 dén ngay 23/3/2017, 1am viéc tai so N duong
s6 M, khu cong nghiép V, phuong H, thanh phé T, tinh Binh Duong; tién luong
33.000.000 dong/thang.

Qua trinh thir viéc, theo bang cham cong ctia Cong ty thé hién nguyén don
da nghi viéc tir ngay 18/3/2017. Tai phién toa, dai dién nguyén don thtra nhan
nguyén don cO nghi viéc tir ngay 18/3/2017 dén ngay 23/3/2017 va ¢ xin nghi
phép vdi quan Iy nha may, su viéc nay khong dugc dai dién bi don thira nhan,
nguyén don khong dua ra dugc chung ctr chimg minh nén khéng c6 co s¢ xac dinh
viéc nguyén don c6 xin phép nghi viéc tir ngay 18/3/2017 dén ngay 23/3/2017.
Hon nira, nguyén don thtra nhan da thuc hién viéc ban giao cong viéc va khong
con lam viée tai Cong ty ké tir ngay 23/3/2017.

Nhu viy, c6 cian cir xac dinh sau khi két thic thoi gian thu viéc ngay
23/3/2017, nguyén don khong con lam viéc tai cong ty, cac bén khong ky két hop
dong lao dong.

[4] Nguyén don cho rang Cong ty thir viéc hai 1an véi cung mot cong viée
(chi khac vé tén goi) ddi véi nguyén don 1a vi pham Piéu 27 Bo luat Lao dong
nhung khong dua ra dugc ching clt chirng minh.

Nhu vay, sau khi cham dut hai lan thir viéc, gitra Cong ty va 6ng S déu chua
xac lap hop dong lao dong. Do do, viéc 6ng S cho rang Cong ty da don _phuong
cham dat hop dong lao dong véi ong trai quy dinh cta phap luat va yéu cau Cong
ty boi thuong 1a khong 6 cin cit chap nhén.

Tda an cip so tham khong chap nhan yéu cau khoi kién cua nguyén don 1a
hoan toan phu hop, ding phap luat.

[5] Tur nhitng phan tich trén, khdng ¢ cin ctt chap nhan khang céo cua
nguyén don, gitt nguyén ban an so tham. Y kién dé€ nghi ctia dai dién Vién Kiém
sat nhan dan tinh Binh Duong vé viéc gilt nguyén ban an so tham la phu hop.

[6] V& an phi: Cac duong su dugc mién an phi so tham, phuc tham.

Vi cac 1€ trén,
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QUYET PINH:
Can ct: Diéu 148, khoan 1 Piéu 308, Piéu 313 B luat T tung dén sy,
1. Khéng chap nhén yéu cau khang cdo cua nguyén don ong S. Giilt nguyén
ban an lao dong so thdm s6 03/2018/LD-ST ngay 30/5/2018 cua Toa an nhan dan
thanh pho T, tinh Binh Duong nhu sau:

Can cu: biéu 26, Diéu 27, Diéu 29 B6 luat Lao dong; Dléu 7 Nghi dinh s6
05/2015/ND-CP ngay 12/01/2015 cua Chinh phu quy dinh chi tiét va hudng dan
thi hanh mét s6 n6i dung cua BO luat Lao dong; Nghi quyet sO
326/2016/UBTVQH14 ngay 30-12-2016 cua Uy ban Thuong vu Qudc hodi vé mirc
thu, mién, giam, thu, ndp, quan ly va st dung an phi va I¢ phi toa an,

1.1. Khong chép nhén yéu cau khai ki¢n cia nguyén don 6ng S d6i véi bi
don Cong ty TNHH R vé viéc don phuong chap dut hgp dong lao dong.

1.2. Khong chap nhan yéu cau phan t6 caa Cong ty TNHH R ddi voi 6ng S
vé viéc yéu cau boi thuong thiét hai do danh dy, uy tin bi xAm pham.

1.3. An phi so thim: Cong ty TNHH R va dng S khdng phai nop.
2. An phi phtic thim: Ong S khong phai ndp.

Ban an phtic tham c6 hiéu luc ké tir ngdy tuyén an./.

Noi nhin: TM. HQI PONG XET XU PHUC THAM
- Puong su; THAM PHAN - CHU TQA PHIEN TOA
- Chi cuc THADS TP. T,

- VKSND tinh Binh Duong;

- Lwu: Ho so vu an, TO HCTP, Toa LD.
Tran Thi Nhan



