TOA AN NHAN DAN CAP CAO  CONG HOA XA HQI CHU NGHIA VIET NAM
TAI PA NANG Poc 1ap - Tw do - Hanh phic

Ban 4n s6: 177/2023/DS-PT

Ngay: 24-7-2023

VIN: “Tranh chdp chia di san thira lgé
la quyén sw dung dat va tai san gan
lién voi dat”.

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI PA NANG

- Thanh phéin Hpi dong xét xir phiic tham gom cé:
Tham phén - Chii toa phién toa:  Ong Lé Tu
Cdc Tham phdn: Ong Lé Phudc Thanh
Ong Pham Ngoc Thai
- Thw ky phién toa: Ba Duong Thi Tuyét Trinh, Thu ky Toa an.
- Pai dién Vién kiém sdt nhin dan cdp cao tai Pa Ning tham gia phién
toa: Ba Bui Thi Dung, Kiém sat vién.

Ngay 24 thang 7 nam 2023, tai diém cau trung tdm tru s& Toa an nhan dan
cap cao tai Pa Nang va diém cau thanh phan try s¢ Toa an nhan dan huyén Son
Tinh, tinh Quang Ngai, xét xu phuc tham tryc tuyén cong khai vu an dan sy thu ly

s6 13/2023/TLPT- DS ngay 27 thang 01 nam 2023 v€ viéc: “Tranh chdp chia di
san thira ké la quyén sir dung ddt va tai san gan lién véi dat”.

Do Ban an déan su so thim sé 40/2022/DS-ST ngay 16 thang 11 nim 2022
cua Toa an nhan dan tinh Quang Ngai bi khang cao.

Gitra cac duong su:

- Nguyén don: Ba Nguyén Thi P, sinh nim 1948, dia chi: thon B, xa T,
huyén T, tinh Quang Ngai.

Ngueoi dai dién theo ity quyén:

§ Qng Nguyén Hai T, sinh ndm 1968; dia chi: D H, phuong B, quan H,
thanh pho Da Nang.

§ Ba Vo6 Thi D, sinh nam 1977; dia chi: thon B, xa T, huyén T, tinh Quang
Ngai.
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- Bi don: Ba Nguyén Thi H, sinh nam 1963; dia chi: thon B, xa T, huyén
T, tinh Quang Ngai.

Nguoi dgi dién theo iiy quyén: Ba Tran Thi H1, sinh nam 1989; dia chi: B
C, phuong N, thanh pho Q, tinh Quang Ngai.

- Ngwoi c6 quyén loi, nghia vu lién quan:
+ Uy ban nhan dan huyén T, tinh Quang Ngii.

Nguwoi dai dién theo ity quyén: Ong Nguyén Thanh T1 - Trudng phong
Phong Tai nguyén va Moi truong huyén T, tinh Quang Ngai.

+ Ong Vi Huynh L, s@nh nam 1933; dia chi: cdn ho C, nha A, duong L,
phuong N, quan T, Thanh pho Ha Ngi.

Ngueoi dai dién theo ity quyén: Ba Nguyén Thi H.

+ Ba Ung Thi C, sinh nam 1963, dia chi: thon L, thi tran L, huyén T, tinh
Binh Thuan.

Nguoi dai dién theo uy quyén: Ong Nguyén Thanh K, sinh nam 1989; dia
chi: B C, thanh pho Q, tinh Quang Ngai.

+ Ba Ung Thi L1, sinh nam 1967, dia chi: xom E, khu phé L, thi trdn L,
huyén T, tinh Binh Thuan.

+ Ong D6 Ngoc D1, sinh nim 1958, dia chi: thon B, xa T, huyén T, tinh
Quang Ngai.
Ngwoi khdng cdo: nguyén don ba Nguyén Thj P.
NOI DUNG VU AN:

* Tai don khoi kien ngay 01/3/2017; don khoi kién ngay 16/9/2019; bién
ban ldy 101 khai dwong sw ngay 10/9/2019; ngay 30/12/2019 cdc tdi liéu cé trong
hé so vu an va tai phién toa, nguyén don la ba Nguyén Thi P va nguoi dai dién
theo 11y quyén ciia ba Nguyén Thi P trinh bay:

Cha, me dé ctia ba 13 ba V& Thi T2 (chét nim 2012) va éng Nguyén Phu
C1 (chét nam 1956). Sau khi cha ba chét, me ba sinh thém ngudi em gai 1a
Nguyén Thi H (em cing me khac cha). Nguyén thira dat s6 01, to ban do s6 06,
xa T, huyén T, tinh Quang Ngai la ciia me ba dugc bac rudt 1a cu Vo Kién 1 ha
lai, ¢6 dién tich khoang 6.000m” véi gi6i can: Phia Pong giap vuon 6ng Huynh
T3, Lé Thanh H2 va ba Y; Phia Tay giap duong di vao xé6m va giap vuon cac ong
D4 Ngoc T4, Pd Ngoc M; Phia Nam giap vuon ong Huynh D; Phia Bac giap tinh
16 622.

Nim 1962, me ba vé ¢ va cham soéc cu V5 K1 trén manh vudn nay, dén
nam 1965 cu V3 K1 chét. Sau khi cu K1 chét, thira dat nay da dugc me ba quan
1y, stt dung cho dén khi chét 1a gﬁn 50 ndm; me ba da xay dung nha & cép 4 mai
lop ngdi, nén xi ming; dong thoi, ké khai theo chinh sach phap luat vé dat dai cua
Nha nuéc. Ngay 13/12/1999, me ba duoc Nha nudc cap Glay ching nhan quyén
sir dung dat dién tich 5.820m? thudc thira dat s6 01, to ban dd sb 6, xi T, huyén
T, tinh Quang Ngai.
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Nam 2012, me ba chét thi ba dugc UBND x4 T ¢6 théng bao sb 3313/TB-
UBND vé viéc cong khai két qua phan chia tai san theo di chuc quyén sir dung
d4t ctia ba V5 Thi T2. Theo ndi dung thong bdo cia UBND xa T thi toan bd nha,
dat cia me ba déu giao cho cu ba 1a ong Vit Huynh L ¢6 noi cu tra va ho khau
tai can ho S, nha A duong L, phuong N, quan T, thanh phd Ha Noi. Khong thong
nhat v6i thong bao cia UBND xi T, ba c¢6 don yéu cau UBND xi T tién hanh
hoa giai tranh chap thira ké quyén st dung dat nhung UBND x4 T khéng hoa giai
nén ba khiéu nai, khoi kién hanh vi hanh chinh cia UBND x4 T va duoc nhan tur
UBND xi T 01 to gidy co tua dé di chic, trong d6 c6 ndi dung: “Me 16i (ba V3
Thi T2) Idp di chiic giao toan bé nha, ddt cho éng Vii Huynh L”. Di chac dé
ngay 25/8/2010 do Chu tich UBND xa T ky xac nhan ngay 26/8/2010.

Qua ndi dung di chtc ba théy khong dung su that, co biéu hién gid mao nén
ba d3 khoi kién hanh vi hanh chinh cta Chu tich UBND x3 T dén Toa an. Qua
trinh Toa 4n giai quyét, Chu tich UBND xa T d c6 van ban sd 33/CV-UBND
ngay 15/4/2013 rat 161 xac nhan trong di chiic. Tai Ban an hanh chinh so tham so
01/2013/HC-ST ngay 28/6/2013 cua Toa an nhan dan huyén Tra Bong nhan dinh:
“ Hanh vi hanh chinh ching thuc di chuc cua Chu tich UBND xa T la trdi phap
ludt...Chii tich UBND xa T dd khdc phuc hanh vi hanh chinh rut churng thuc (tuc
di chuc khong co chung thuc).” Nhu vay, voi nhan dinh cua ban an néu trén thi
to gidy c6 twa dé di chiic ngay 25/8/2010 do dng Vit Huynh L cung cép 1a khong
hop phap. Do d6, di san ciia ba V& Thi T2 dé lai dugc phén chia theo phap luat.

Di san cua ba V4 Thi T2 gdm c6 thira dét s6 01, to ban d6 s6 6, dién tich
5.820m’ (do dac thuc té 1 6.067,6m?) xa T, huyén T, tinh Quang Ngii; cin nha
cip 4 c6 trén thira dat do ba T2 xay dung nim 1997; 05 cdy dira; 01 cy bach
dan; nha v¢ sinh me ba xay dung vao nam 2003; ludi B40, tru bé tong rao xung
quang thira dat (riéng phia Pong thira dat chua rao ludi B40 va tru bé tong). Toan
bd cay keo va cac cdy khac trén thira dat 1a do ba H 6ng D1 trong va cay tu moc.

Nay ba yéu cau Toa an chia thira ké theo phap luat d6i voi di san cia ba Vo
Thi T2 1a thua dat sb 01, t& ban do sb 6, dién tich 5.820m* (do dac thuc té 1a
6.067,6m?) xa T, huyén T cho ba va ba Nguyén Thi H mdi nguoi nhan 3.033,8m”
(6.067,6m*/2); ba yéu cau dugc nhan 01 cin nha cap 04 dién tich 53,3m? trén dét
va thanh toan lai % gia tri can nha cho ba H. Pbi véi nha vé sinh, hang rao ludi
B40, tru bé tong; 05 cay dura va 01 cay bach dan ba khong yéu cau chia thira ké.
Néu cac loai tai san nay nam trén phan dat cua ai thi nguoi do duoc huong. Con
d6i v6i cac loai cdy do ba H va 6ng D1 trong néu nam trén phan dat ma ba duogc
chia thira ké thi ba yéu cau ba H va 6ng D1 phai chit dn, d& don, thu hoach dé
tra lai dét cho ba.

* Tai ban ty khai ngay 23/5/2017, ngay 22/6/2017, loi khai trong qud trinh
giai quyet vu dan, bi don ba Nguyén Thi H va nguwoi dai dién theo 1ty quyén ciia
ba Nguyén Thi H trinh bay:

Ngudn gdc thira dit sb 01, to ban d6 sb 6, tai xa T, huyén T 1a dat cua toc
ho Vo, khong phai mua ban, dat nay co trich luc cua S¢ dia chinh tinh Quang
Ngéi thudc D2 cap cho ba cb ngoai ba 1a ¢cd Phan Thi D2, cu K1 quan ly sur dung,
khi cu V& K1 con sdng c6 ndi véi me ba “Khi nao cdu L vé thi giao lai cho cdu”
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Niam 1975, cu L vé qué tham nhitng nguoi con séng, nam 1987 me ba la cu Vo
Thi T2 giao td Trich luc Pai Nam Trung ky chinh phu démg tén ¢ Phan Thi D2
cho cu Vi Huynh L dé lo gid chap va dinh doat. Nam 1995, cu Vii Huynh L, cu
Vo Thi H3 va cu Vo6 Thi T2 ban bac théng nhat giao cho ba Phudc quan ly, st
dung manh vuon dé lo tho ciing nhung ba Phudc khong dong ¥ nén ca ba ngudi
thong nhét giao manh vudn cho ba. Ba di quan 1y thira dat nay va lo thd clng
ong ba t6 tién hang nim dung nhu y nguyén cua cgu L, di H3 va me ba khi me ba
con song, Ngay 25/8/2010, cu T2 co dé lai di chic bd sung cu L, cu H3 vao di
chuc. Nay ba Phudc khoi kién yéu cau chia thira ké tai san thi ba khong dong .
Déi voi nha cép 4 trén dat 13 do cu Vit Huynh L va vo chong ba xay dung; 01 cay
bach dan, 05 cdy dira do chdng ba 1a 6ng D5 Ngoc D1 trong, tru bé tong, ludi
B40 do vo chdng ba bo tién ra xay dung. Ngoai ra, ba yéu cau Toa an hiy Gidy
chtng nhin quyén st dung dat cap cho ho ba V4 Thi T2 ndm 1999 vi dit nay 1a
ctia 6ng ba dé lai khong phai cua cu T2.

Tai phién toa hom nay ba xin rat yéu cau huy Quyét dinh sd 1471/Qb-
UBND ngay 18/6/2015 cia UBND huyén T. Ba dong y theo bién ban hop gia
dinh ngay 07/4/2008 va ngay 08/4/2008 ctia 6ng Vii Huynh L, ba Nguyén Thij T5
va ba Vo Thi H3 la ngoi nha va thira dat nay dung vao viéc dé tho cung Ong ba,
t6 tién, khong duoc mua ban, phan chia thira ké cho bat ky ai. Ba dong ¥ tiép tuc
quan 1y cac tai san nay va c6 nghia vu dung vao viéc thd cliing dng ba, to tién.

* Tai ban ty khai, 107 khai trong qud trinh gidi quyét vu én va tai phién toa,
éng Vi Huynh L va nguwoi dai dién theo 1y quyén cia éng Vi Huynh L trinh
bay:

Thira d4t s6 01, to ban db s6 6 dién tich 5.820m” tai thon B xa T la dat do
ong ba t6 tién ho V& dé lai qua bén doi. Nam 1939, ba ndi éng 1a c¢d Phan Thi D2
dugc Nha nude khi d6 cip quyén sir dung dét voi dién tich 01 mau, 01 sao va 02
thude (twong dudng 5.820m’ bay gid) tai thon B, xd T. Khi con sdng, cb Phan
Thi D2 c6 02 nguoi con 1a cu V6 K1 va cu V6 P1. Cu V6 Phong s ha dugc 07
ngudi con (bon nguoi chét trude nam 1945), ba Vo Thi T2 chét nam 2012, ba V&
Thi H3 chét nam 2013, chi con 6ng con séng. Ong V& K1 chi ¢6 01 ngudi con
gai (vo con 6ng K1 chét trude nam 1960), ong K1 chét naim 1965. Ong tham gia
cach mang tr nim 1946, dén nam 1954 tap két ra mién B. Khi 6ng V& Kién 6
nang, ba T2 1ay chong gan d6 vé cham soc, nam 1965 ong K1 chét. Khi con séng,
ong Vo K1 can din ba T2 “Néu ong L con song tré vé thi giao manh ddt nay cho
ong L dé lo tho cing éng ba té tién”. Trong thoi gian ba T2 v6i ba H3 con séng,
03 chi em cua 6ng da thong nhat dat nay 1a cua toc ho nén chi em thong nhat dé
lai dung vao vi¢c tho cing 6ng, ba, td tién, khong duoc mua ban, tang cho hay
chia chac duoc thé hién tai bién ban hop gia dinh ngay 07/4/2008, ngay
08/4/2002 va di chuc ba T2 1ap cho ong ngay 25/8/2010. Nay ba Phudc yéu cau
chia thira ké nha va dat nay thi ong khong ddng y; déng thoi, ong yéu cau Toa 4n
huy Glay ching nhén quyén sir dung dat do UBND huyén T cap cho ho ba Vo
Thi T2 ddi voi thira dat nay. Tai phién toa ngudi dai dién theo iy quyén cia 6ng
L xin rat viéc yéu cau Toa an hiy Quyét dinh so 1471/QD-UBND ngay
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18/6/2015 cuia UBND huyén T; dong thoi ong ddng v giao nha, dat nay cho ba
Nguyén Thi H tiép tuc quan 1y dé dung vao viéc thd cing ong ba, to tién.

~ *Tai ban ty khai ngay 22/6/2017, 31/7/2017, loi khai trong qua trinh giai
quyét vu an va tai phién toa, nguoi co quyén loi, nghia vu lién quan la ong Do
Ngoc D1 trinh bay:

Nam 1980, ong 1y vo 1a ba Nguyén Thi H, me vo ong la cu V6 Thi T2 bao
ong & ré nén ong ¢ phia vo, lac d6 ba Nguyén Thi P da lay chong theo chong
khong ¢ voi cu T2. Nam 1988, ong ciing lam nha trén thira dat s6 01, to ban do
s0 6, thon B, xa T, huyén T, hién nay nha nay khong con nita. Nam 1997 ong xin
Nha nuédce cép dat va nam 2000, gia dinh 6ng ra & riéng cho dén nay.

Theo ong biét, nim 1987, cu Vit Huynh L vé lo gid chap 6ng ba, thi me vo
ong c6 giao to Trich luc Pai Nam Trung ky chinh pht mang tén Phan Thi D2 cho
cu L. Nam 1997, cu L vé dwa 10.000.000 dong cho cu T2 dé lam lai nha, con lai
bao nhiéu vo chong ong lo liéu. Nam 1999, cu L vé va théng nhat giao cho vo
ong lo gid chap. Nam 2003, vo chong dng x4y nha vé sinh. Nam 2006, vo chong
ong lam tuong rao, quay 1u’0‘1 B40; 05 céy dura do ong va 6ng Db Ngoc L2 trong
vao nam 1984. Nay, ba Phudc khoi kién chia di san thira ké ong khong dong .
Ong thong nhat véi ¥ kién cta cu L, vo ong (Nguyén Thi H), ba Ung Thi C va ba
Ung Thi L1 toan b ngdi nha va thira dat dung 1am noi thd cliing to tién, ong, ba,
cha, me¢ ho Vo phia vg Ong.

* Tai ban tw khai ngay 27/6/2017, loi khai trong qua trinh gidi quyét vy dn
va tai phién toa, nguoi co quyén loi, nghia vu lién quan ba Ung Thi C ba Ung
Thi L1 va nguoi dai dién theo uy quyén cua ba Ung Thi C trinh bay:

Cac ba la con d¢ cua cu V6 Thi H3 va cu Ung T6 (chét nim 1994). Nguon
gbc thira dat s6 01, to ban d6 s6 6, thon B, xd T, huyén T 1a cta ong ba, to tién dé
lai, ¢o trich luc tir nam 1939, mang tén Phan Thi D2. Nam 1964 cu Vo K1 giao
toan bo dat, nha cho cu T2 va din khi nao cu L vé thi giao lai cho cu L dé lo viée
tho cung 6ng ba t tién. Nam 1987, cu L vé qué thi cu T2 giao lai toan bo giéy to
cho cu L. Nam 1997, cu L dem tién vé xay nha, vat liéu xay dung la cua vg
chbng ba H. Cac ba khong co dong gop gi xay dung nha ctra hay trong trot trén
dat. Nay, ba Phudc khoi kién chia thira ké thi cac ba khong dong y; ba Ung Thi
L1 yéu cau Toa an huy Gidy ching nhén quyén st dung dat cip cho ho ba Vo
Thi T2 vi dat nay 13 ciia ong ba dé lai khong phai ciia cu T2 va hiy Quyét dinh
1471/Qb-UBND ngay 18/6/2015 cuia UBND huyén T. Tai phién toa nguoi dai
dién theo Uy quyén ctia ba Ung Thi C xin rat yéu cau Toa an hay Quyét dinh
1471/Qb-UBND ngay 18/6/2015 cia UBND huyén T.

_ Truong hop c6 can cu chia thua ké thira dat trén thi cac ba dong ¥ giao ky
phan dat ctia cac ba duoc chia dé tqiép tuc luu ha cho cac con chau ho V6 & muon
doi sau lam noi tho cung 6ng ba, to tién.

~ Tai ban ty khai ngay 13/11/2017, 20/3/2018 loi khai trong qua trinh giai
quyét vu an nguoi co quyén loi, nghia vu lién quan la UBND huyén T trinh bay:

Nam 1999, thuc hién Nghi dinh s6 64/CP ngay 27/9/1993 cta Chinh phu
va Thong tu s6 346 ngay 16/3/1998 cia T9, ba Vo Thi T2 dang ky, ké khai thira
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dat s6 01, t& ban do sb 6, x3 T, huyén T va duoc Hoi dong xét giao dat xa T da
diéu klen va UBND xi T lap to trinh d& nghi UBND huyén T cap gidy chung
nhén quyén sir dung dat. Ngay 13/12/1999, UBND huyén T cap Gidy chtng nhan
quyén sir dung dat cho ho ‘ba Vo Thi T2 sO 01247/QSDD/248/ 1999/Qb- UB tai
thira dat s6 01, to ban do sd 6, xa T, dién tich 5.820m’ (400m? dit &, 5. 420m? dat
vuon). Tai th0’1 diém dang ky, ké khai ho ba V6 Thi T2 khong cung cap cac gidy
to lién quan dén thira dat, UBND huyén xét qua trinh st dung dat 6n dinh, lau
dai, khong c6 tranh chép, nén cap Gidy ching nhan quyén str dung dat cho ba Vo
Thi T2 1a ding quy dinh vé dat dai.

Khi UBND huyén cdp Gidy chimg nhan quyén sir dung dat cho ho ba Vo
Thi T2 thi ndm 2011, trén co s& bién ban hop gia dinh va ban di chuc, 6ng Vii
Huynh L ndp ho so dé nghi cip dong quyén sir dung dét cho ba V& Thi T2, ba V&
Thi H3, 6ng Vi Huynh L. Sau d6, UBND huyén T ban hanh Quyét dinh sb
71/QD-UBND ngay 18/01/2011 vé viéc thu hdi gidy chimg nhan quyén sir dung
dat cap cho ho ba V& Thi T2. Nam 2013, ba Nguyén Thi P khiéu nai Quyét dinh
s6 71/Qb-UBND. Qua xem xet h6 so, UBND huyén T nhan thay viée thu hoi
glay chtmg nhan quyén sir dung dét véi 1y do bo sung nguoi dong quyén st ' dung
dat khong dugc quy dinh tai Luat Dat dai 2003 va cac van ban hudng dan thi
hanh. Vi vy, UBND huyén T ban hanh Quyét dinh s6 1471/QD-UBND ngay
18/6/2015 vé viéc huy bo Quyét dinh s6 71/QD-UBND ngay 18/01/2011 14 dung
theo quy dinh cua phap luat.

Tai Bén 4n dan sy so tham sb 40/2022/DS-ST ngay 16 thang 11 nim
2022 cta Toa an nhan dan tinh Quang Ngai quyét dinh:

Can ctr 26, Diéu 34, biéu 147, Piéu 157, Diéu 158, Diéu 165, Piéu 166 Bo
luat T4 tung dan sy nam 2015; Diéu 32 Luat T tung hanh chinh; Diéu 645, Diéu
651 B luat Dan sy nam 2015; Piéu 670, Piéu 674, Diéu 675, Diéu 676, Piéu
733, DBiéu 734, Diéu 735 Bo luat Dan sy nim 2005; Piéu 106 Luat Dat dai nim
2013; Piéu 12 Nghi quyét s6 326/2016/UBTVQH14, ngay 30/12/2016 cta Uy
ban Thuong vu Qubc hoi quy dinh vé an phi va 18 phi Toa an.

Tuyén xu:

1. Khong chip nhan toan bo yéu cau khai kién ctia nguyén don ba Nguyén
Thi P vé viéc yéu cau chia di san thira ké 1a nha va quyén sir dung dit tai thira dét
s6 01, to ban dd s 6, xa T, dién tich 5.820m? (do dac thuc té 13 6.067,6m°) theo
gidy chimg nhan quyén sir dung dat s6 vao sé6 01247/QSDD/248/QD-UBND(H),
ngay 13/12/1999 ctia UBND huyén T cép cho hd ba V5 Thi T2.

2. Tuyén huy gidy ching nhan quyén st dung dat sb vao so
01247/QSDP/248/QD-UBND(H), ngay 13/12/1999 ctia UBND huyén T cap cho
ho ba V& Thi T2 tai thira dat s6 01, dién tich 5.820m”, t& ban d6 s6 6 xa T, huyén
T, tinh Quang Ngai.

3. Khéng chap nhan yéu cau cua ba Ung Thi L1 vé viéc yéu cau huy Quyét
dinh s6 1471/QD-UBND ngay 18/6/2015 ciia UBND huyén T vé viéc hity bod
Quyét dinh s6 71/QD-UBND ngay 18/01/2011 ctia UBND huyén T vé thu hoi
gidy chimg nhan quyén sir dung dat s vao sé 01247/QSDD/248/QD-UBND(H),
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ngay 13/12/1999 cia UBND huyén T cép cho ho ba Vo6 Thi T2 6 thon B, xa T,
huyén T.

Ngoai ra ban an so thAm con quyét dinh vé chi phi td tung, an phi, quyén
khang cao va thi hanh an theo quy dinh cta phép luat.

Khang cao

Ngay 26/12/2022, nguyén don ba Nguyén Thi P c6 don khang c4o ban an
Sy tham. Ly do khang cdo: két luan trong ban an khong phu hop véi nhirng tinh
tiét khach quan ctia vu 4n, co sai 1am nghiém trong trong viéc ap dung phap luat,
dé nghi huy ban an so thim dé giai quyét lai theo huéng chap nhan yéu cau chia
di sén thira ké ddi voi di san ctia ba Vo Thi T2.

* Tai phién toa phiic thAm

Nguoi dai dién theo uy quyén ctia ba Nguyén Thi P giir nguyén ndi dung
khang cao.

Y kién cua dai dién Vién kiém sat nhdn dan cap cao tai Pa Nang:

Theo “Trich luc Pai nam trung ky chdnh phii” nam 1939, thira dit tai xa B
1a ctia ¢6 Phan Thi D2. Theo xac nhan ciia C2, tinh Quang Ngii thi xi T, huyén T
hién nay tru6c Cach mang thang 8/1945 la xa B, huyén B, tinh Quang Ngai. Trén
thira dat c6 phan mo cua o TY, c¢b D2, ¢b K1 va nhiéu nguoi trong dong ho Va.
Tai don xin dang ky quyen str dung dat ngay 28/9/1999 ctia ba V& Thi T2 ké khai
thira dat s6 01 c6 nguon goc 1a cua ong ba luu ha. Nhu vay, c6 can cu xac dinh
thira dat ndy c6 ngudn goc 1a ciia ¢6 Dua , khong phai cua 6ng K1. Sau khi 6ng
K1 va ong P1 chét thi thira dat 1a di san ke lai cho 6ng Vii Huynh L, ba V& Thi
H3 va ba Vo Thi T2.

Mic du nim 1999 ba T2 duoc Uy ban nhan dan huyén T cap Gidy chimng
nhan quyén st dung dat nhung vao ngay 2/3/2008, ba T2 lam don dé nghi cho hai
nguoi em 1a 6ng Vi Huynh L, ba V6 Thi H3 cung dung tén. Ngay 7/4/2008 va
ngay 8/4/2008, tai cudc hop gia dinh, ba T2 cung véi 6ng L, ba H3 thoa thuan
thira dat nay 1a cia ong ba dé lai dung vao muc dich tho cung, khong ban, chia
thira ké. Pon yéu cau ngay 19/12/2011 khong c6 nodi dung chia thira ké. Nhu vy,
¥ chi ctia ba T2 sir dung thtra dat nay vao muc dich thd cing.

Tda an cap so tham bac yéu cau khai kién chia thira ké theo phap luat cua
nguyén don la dung phdp luat; dé nghi Ho1 dong xét xtir bac khang céo cua ba
Nguyén Thi P, gilt nguyén ban an so tham.

NHAN PINH CUA TOA AN

[1] Vé quan hé thira ké: theo céc tai liéu chimg ctr trong hd so vu an, c6
cin ctr xac dinh: ¢ V& Duy T8 (di chét) va c¢6 Phan Thi D2 (di chét) c6 hai
nguoi con: ong V3 P1 (chét ndm 1945), 6ng Vo K1 (chét nim 1965). Ong V4 Pl
va ba Huynh Thi S (chét nim 1948) c6 ba ngudi con: V5 Thi T2 (chét nim
2012), V5 Thi H3 (chét nam 2013) va Vit Huynh L (V). Vo va con ong Vo K1
chét trude nim 1945. Ba V& Thi T2 va 6ng Nguyén Pha C1 (chét ndm 1956) c6
mot ngudi con: ba Nguyén Thi P; Ba VO Thi T2 con ¢6 nguoi con khac 1a ba
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Nguyér} Thi H (khong xac dinh duogc cha cua ba H). Ba V6 Thi H3 va 6ng Ung
T6 (chét nam 1994) c6 hai nguoi con: ba Ung Thi L1 va Ung Thi C.

[2] Vé nggén,géc thira dé}t s6 01, to ban dd sb 6, xa T, dién tich 5.820m*
(goi tat 1a thira dat s6 01), thay rang:

Mic du vao nim 1962 ba V3 Thi T2 vé & vé6i bac rudt 1a ong Vo K1 trén
thira dat sb 01; nam 1965 ong K1 chét thi ba T2 van tiép tuc quan 1y, str dung va
xay du:ng nha cap 4 trén thura dat nay; ngay 13/12/1999 ba T2 duoc UBND huyén
T cap gidy chung nhan quyen sir dung dat. Tuy nhién, can ctt ban “Trich luc 1
nam trung ky chanh phu” cap cho ¢6 Phan Thi D2 vao nam 1939; bién ban hop
gia dinh ngay 07/4/2008 va ngay 08/4/2008 gitta 6ng Vii Huynh L, ba V4 Thi T2
va ba V& Thi H3; don dé nghi ngay 02/3/2008 cua ba Vo Thi T2 dé nghi cong
nhén tén 02 nguoi la 6ng L va ba H3 cung dung tén trong glay ching nhan quyén
su dung dat da cap cho ba T2, thyc té hién nay trén thira dat nay c6 phan mo cua
¢ T8, cd Dua, 6ng K1 va rat nhleu phan mo ciia nhimg ngudi trong dong ho Vo,
co can cu xac dinh: thua dat s6 01 (theo ban do ndm 1998) c6 ngudn gdc cua cd
VG4 Duy T8 va ¢d Phan Thi D2 1a cha, me cua céc ong: Vo P1, Vo K1 tao lap,
quan ly, sit dung va sau nay luu ha lai cho 6ng Vo P1, Vo K1 cfmg st dung. Sau
khi vo chéng ong P1 chét, ong K1 quan ly str dung thira dat s6 01; lac nay ba T2,
ba H3 lay chong va sinh song not khac, con 6ng Luong d tap ket ra B. Tir ndm
1962 ba T2 vé sinh song tai thira dat s6 01 cung voi 6ng K1. Sau khi ong K1 chét
nam 1965, ba T2 tiép tuc quan 1y, sir dung thira dat nay. Ba T2 chét nim 2012.

[3] Nguyén don cho rang nha, dat 1 ciia 6ng K1 cho ba T2 nhung khong
c6 chimg ctr ching minh. Tai don xin ding ky quyén sir dung dat ngay 28/9/1999
cua ba V3 Thi T2 thé hién ba T2 ké khai 03 dién tich dat, trong d6 c6 dién tich
5.820m? thudc thira dat sb 01, to ban dd s6 6 xa T 1a dat thé cu c6 ngudn
gbc: “6ng ba luu ha . Tai van ban s6 447/UBND-NC ngay 02/3/2020 cia UBND
huyén T va van ban s6 11/UBND ngay 14/02/2020 ctia UBND xa T xac dinh:
“Thira ddt s6 01, to ban do s6 6, dién tich 5.820m” cdp cho hé ba V6 Thi T2
khéng can doi theo nghi dinh 64/CP Iy do: Theo Théng tw s6 346/1998/TT-TCHC
ngay 16/3/1998 cia Tong cuc dia chinh huong da~n thi thoi diém nay ho gia dinh,
ca nhan trén dia ban xa ké khai c6 nguon goc ddt on dinh thuéc dat é ong, ba, cha,
me dé lai thi dwgc cong nhan quyén sw dung dat, con viéc giao ddt cap gidy
chung nhdn quyen sir dung ddt theo Nghi dinh 64/CP chi giao va cin doi giao
theo han mitc ddt néng nghiép nhw dat trong hia va dat trong cdy hang ndm
khac, voi truong hop cua ba VO Thi T2 khong can déi theo Nghi dinh 64/CP. Khi
cdp gidy chirng nhdn cho hg ba T2 chi ¢6 mét minh ba T2, khéng c¢é nhan khdu
nao khac trong ho”.

[4] Toa 4n cAp so thim xac dinh thira dat s6 01 13 di san cua cd Phan Thi
D2 dé lai. Khi ¢6 D2 chét d¢ lai cho hai con 1a 6ng K1 va 6ng P1. Sau khi ong K1
va ong P1 chét thi di san thudc hang thira ké tiép theo 1a 6ng Vii Huynh L, ba V&
Thi H3 va ba Vo Thi T2, 1a ¢6 can ctr.

[5] Vé yéu cau chia thira ké toan bo nha va thira dat s6 01 ctia nguyén don,
thy rang:
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Ngay 13/3/1999, cac ong, ba T2, H3 va L cung lap gidy uy. quyén voi ndi
dung thong nhat phan chia thira dat s6 01 thanh 04 phan c6 so dd, vi tri cu thé,
gom: ong L 01 phan; ba T2 01 phan; ba H3 01 phan va ba Nguyen Thi H (nguoi
duoc giao tho clng, glo chap hang nam) 01 phan, nhung thuc té cic 6ng, ba
khong phan chia theo giay uy quyen nay. Sau do, ba T2 lam thu tyc dang ky ké
khai va dugc UBND huyén T cép gidy ching nhén quyén str dung dat, thira dat
s6 01 cho ho ba T2 vao ngay 13/12/1999.

[6] Ngay 07/4/2008, ba T2, ba H3 va 6ng Luong |1 bién ban hop gia dinh,
theo d6 cac 6ng, ba théng nhat dé nguyén dién tich thira dat s6 01 1am noi tho
cung, khong chia thira ké, khong nhugng, ban, tang, cho muon, cho thué; déng
thoi cac 6ng ba con théng nhit nguoi dimg tén chinh 1a ba V5 Thi T2, hai ngudi
str dung dat dong quyén 1a ba V5 Thi H3 va 6ng Vi Huynh L.

[7] Ngay 08/4/2008, cu T2, cu H3 va cu L tiép tuc lap bién ban hop gia
dinh c6 ndi dung: “Thong nhdt dé nguyén dién tich 5.820m? tai thon B, xa T lam
lwew niém, la noi tdp trung con chdu ngi, ngodi, thdp hwong tuwéng nhé 16 tién, la
noi tao ra co so vt chdt dé ciing gié va tro givip cong sikc nguoi quan ly, khong
nhirong ban, thé chdp, qua ting, cho thué, cho mwon. Moi sw thay doi khdc déu
phdi dwge sw dong ¥ ciia ba nguoi dong quyén sir dung dat...”

[8] Ngay 25/8/2010, ba T2 lap di chuc dé lai toan bo nha cira, dat dai cua
thira dat s6 01 cho ong L dé phuc vu cho vi¢c tho cung, khong duoc ban, thé
chap. Mic du di chic ngay 26/8/2010 cua ba V4 Thi Thi T2 khong dam bao vé
hinh thirc nhung n6i dung di chuc thé hién nguyén vong ctia ba T2 dé lai nha, dat
tai thira dat s 01 cho cu L dung vao viéc cung, khong duoc ban, thé chép.

[9] V& don yéu cau ngay 19/12/2011 cta ba T2 ¢6 ndi dung dé lai cho hai
con gai (ba Phudc va ba H) thay thé ba dé lo viéc tho cliing to tién va sau nay lo
huong khéi cho ba. Trong don yéu cau nay khong c6 ndi dung ba T2 dé lai thira
ké nha dat tai thira dat s6 01 cho ba Phudc va ba H. Do d6, khong co cin cir dé
cho ré'mg cu T2 d3 dinh doat toan bo nha dat tai thira dit s6 01 cho ba Phude va
ba H.

[10] Nhu vdy, khi con sdng ba T2 xac dinh thira dat nay 1 cua éng ba dé
lai, ba dé nghi co quan Nha nudc c6 tham quyén dua hai ngudi em rudt cia minh
1 ba V& Thi H3 va 6ng Vit Huynh L cing dtng tén vao gidy chimg nhan quyén
str dung dat da cap cho ba tai thira dat s6 01. Theo bién ban hop gia dinh ngay
07/4/2008 va ngay 08/4/2008, ba T2 thdng nhat v4i ba H3 va ong L dé lai toan b
nha dat nay dung vao viéc thd cliing, khong nhugng ban, thé chap, ting, cho.

[11] Do d6, Toa an cap so tham khong chap nhan yéu cau khoi kién cua ba
Nguyén Thi P vé viéc yéu cau chia thira ké theo phap luat d6i véi nha, dat tai
thira dat s6 01 1a c6 cén ctr.

[12] Vé Gidy chung nhan quyén st dung dat s6 vao so
01247/QSDP/248/QD-UBND(H) ngay 13/12/1999 cia UBND huyén T cap cho
h¢ ba Vo Thi T2 tai thira dat s6 01:
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https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20huy%E1%BB%87n%20Tr%C3%A0%20B%E1%BB%93ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20V%C3%B5%20Th%E1%BB%8B%20Trinh

Nhu da phan tich trén, thira dat s6 01 1a di san cta ¢d Phan Thi D2 dé lai.
Khi c6 D2 chét dé lai cho hai con 1a ong K1 va 6ng P1. Nay ong K1 va 6ng P1
chét thi di san thudc hang thira ké tiép theo 1a 6ng Vii Huynh L, ba V4 Thi Thi
H3 va ba V& Thi T2. Nam 1999, ba T2 lam thi tuc dé dugc cap Gidy chimg nhan
quyén st dung dat ciing di thira nhan thira dat nay do 6ng ba luu ha; UBND
huyen T ciing thira nhan tai thoi diém ding ky ké khai ho ba T2 khong cung cap
cac gidy to lién quan dén thira dat. Viéc ba T2 dang ky ké khai cip Giay ching
nhan quyen stt dung dat khong duoc sy dong v hoic thoa thuén cua cac dong
thira ké khac la 6ng L va ba H3. Do do, viéc UBND huyén T cap Gidy chimng
nhan quyen str dung dat cho ho ba T2 tai thira dat s6 01 1a trai phéap luat, khong
dung dbi tuong sir dung dat, xam pham quyen va loi ich hop phap cua ba H3 va
ong L nén Toa an cap so tham tuyén huy Gidy ching nhan quyén sur dung dat 1a
ding qui dinh tai Piéu 106 Luat Dit dai 2013, Diéu 34 Bo luat TH tung dan su.

[13] Vi vay, khong c6 co sé chap nhan khang céo ciia ba Nguyén Thi P,
gilt nguyén ban an so tham.

[14] Ba Nguyén Thi P 13 nguoi cao tudi duoc mién an phi phiic tham.
Vi cac lé trén;
QUYET PINH
Cian ¢t khoan 1 Biéu 308 Bo luat T6 tung dan su;
Khong chap nhan khang céo cta ba Nguyén Thi P;

Giit nguyén Béan an dan sy so tham s6 40/2022/DS-ST ngay 16 thang 11
nam 2022 cua Toa 4n nhan dan tinh Quang Ngai.

An phi déan sy phuc tham:
Ba Nguyén Thi P duoc mién 4n phi phiic tham.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhdn: TM. HQI PONG XET XU PHUC THAM
- VKSNDCC tai Pa Ning: THAM PHAN - CHU TQA PHIEN TOA
- TAND tinh Quang Ngi;
- VKSND tinh Quang Ngi;
- Cuc THADS tinh Quang Ngai; ~ 1

s (ba ky)

- Nhirng ngudi tham gia t6 tung;
- Luu HSVA, PHCTP, LT.
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https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Phan%20Th%E1%BB%8B%20D%C6%B0a
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20D%C6%B0a
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Ki%C3%AAn
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Phong
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Ki%C3%AAn
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Phong
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20c%C3%B3%20quy%E1%BB%81n%20l%E1%BB%A3i,%20ngh%C4%A9a%20v%E1%BB%A5%20li%C3%AAn%20quan:%3C/b%3E%20V%C5%A9%20Hu%E1%BB%B3nh%20L%C6%B0%C6%A1ng%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201933%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20c%C4%83n%20h%E1%BB%99%20306,%20nh%C3%A0%2018-T2,%20%C4%91%C6%B0%E1%BB%9Dng%20L%C3%AA%20V%C4%83n%20L%C6%B0%C6%A1ng,%20ph%C6%B0%E1%BB%9Dng%20Nh%C3%A2n%20Ch%C3%ADnh,%20qu%E1%BA%ADn%20Thanh%20Xu%C3%A2n,%20Th%C3%A0nh%20ph%E1%BB%91%20H%C3%A0%20N%E1%BB%99i
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20V%C3%B5%20Th%E1%BB%8B%20Th%E1%BB%8B%20H%C6%B0%C6%A1ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20V%C3%B5%20Th%E1%BB%8B%20Th%E1%BB%8B%20H%C6%B0%C6%A1ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20V%C3%B5%20Th%E1%BB%8B%20Trinh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Trinh
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20huy%E1%BB%87n%20Tr%C3%A0%20B%E1%BB%93ng
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20huy%E1%BB%87n%20Tr%C3%A0%20B%E1%BB%93ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Trinh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Trinh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20L%C6%B0%C6%A1ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20H%C6%B0%C6%A1ng
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20huy%E1%BB%87n%20Tr%C3%A0%20B%E1%BB%93ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Trinh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20H%C6%B0%C6%A1ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20L%C6%B0%C6%A1ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20Nguy%E1%BB%85n%20Th%E1%BB%8B%20Ph%C6%B0%E1%BB%9Bc%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201948%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20th%C3%B4n%20B%C3%ACnh%20T%C3%A2n,%20x%C3%A3%20Tr%C3%A0%20B%C3%ACnh,%20huy%E1%BB%87n%20Tr%C3%A0%20B%E1%BB%93ng,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Ng%C3%A3i
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20Nguy%E1%BB%85n%20Th%E1%BB%8B%20Ph%C6%B0%E1%BB%9Bc%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201948%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20th%C3%B4n%20B%C3%ACnh%20T%C3%A2n,%20x%C3%A3%20Tr%C3%A0%20B%C3%ACnh,%20huy%E1%BB%87n%20Tr%C3%A0%20B%E1%BB%93ng,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Ng%C3%A3i
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20Nguy%E1%BB%85n%20Th%E1%BB%8B%20Ph%C6%B0%E1%BB%9Bc%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201948%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20th%C3%B4n%20B%C3%ACnh%20T%C3%A2n,%20x%C3%A3%20Tr%C3%A0%20B%C3%ACnh,%20huy%E1%BB%87n%20Tr%C3%A0%20B%E1%BB%93ng,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Ng%C3%A3i
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20Nguy%E1%BB%85n%20Th%E1%BB%8B%20Ph%C6%B0%E1%BB%9Bc%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201948%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20th%C3%B4n%20B%C3%ACnh%20T%C3%A2n,%20x%C3%A3%20Tr%C3%A0%20B%C3%ACnh,%20huy%E1%BB%87n%20Tr%C3%A0%20B%E1%BB%93ng,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Ng%C3%A3i

