TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH PONG NAI Péc 1dp - Tw do - Hanh phuc

Ban 4n s6: 57/2019/LD-PT
Ngay 25-11-2019

VIV tranh chap bao hiém x3 hoi va
tién lwong ngimg viée

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH PONG NAI

- Thanh phan Hpi dong xét xir phiic thdm gom cg:
Thdm phan — Chii toa phién toa: Ba Triéu Thi Huynh Hoa;
Cdc Tham phdn: Ba Bui Kim Rét;

Ba Vo Thi Thanh Phuong.

- Thu ky phién toa: Ong Ngb Hoang Long - Thu ky Toa an nhan dén tinh
Pong Nai.

- Pai dién Vién kiém sdt nhén dan tinh Pong Nai: Ba Nguyén Thi Binh
- Kiém sat vién tham gia phién toa.

Ngay 25 thang 11 nam 2019, tai try s&, Toa 4n nhan dan tinh Pong Nai
xét xir phiic tham cong khai vu an thu 1y s6: 23/2019/TLPT-LD, ngay 20 thang
02 nam 2019 vé: “Tranh chdp bdo hiém xd héi va tién lwong ngirng viéc”.

Do Ban 4n lao dong so tham so: 53/2018/LP-ST, ngay 21 thang 11 nim
2018 ctia Toa &4n nhan dan thanh phé B bi khang céo.

Theo Quyét dinh dua vu 4n ra xét xir phuc tham sé: 52/2019/QP-PT, ngay
01 thang 11 nam 2019, gitta cac duong su:

- Nguyén don: Ba Phan Thi Ngoc P, sinh nam 1972.
Pia chi: phuong C, thanh phd B, tinh Pong Nai.
Nguoi dai dién theo iy quyén: Ba Nguyén Thi Huyén N, sinh nam 1983.

Pia chi lién lac: phuong D, thanh phé B, tinh Pong Nai. (Vin ban uy
quyén ngay 27/3/2018).

- Bi don: Cong ty c¢b phan H.
Dia chi: phudng E, thanh phd B, tinh Dong Nai.
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Nguoi dai dién theo phap luat: Ong Lé Van M — Giam dbc.
Nguoi dai dién theo iy quyén: Ba Nguyén Thi A, sinh nim 1968.

Dia chi: phuong G, thanh phd B, tinh Péng Nai. (Vin ban uy quyén ngay
21/3/2018).

- Ngueoi c6 quyén loi, nghia vu lién quan: Bao hiém xa hoi tinh Pong Nai.
Dia chi: phuong V, thanh phd B, tinh Pong Nai.
Nguoi dai dién theo phap luat: Ong Pham Minh K — Giam déc.

Nguoi dai dién theo uy quyén: Ba Pinh Thi Phuong L, sinh nim 1976 —
Phé Chanh Vin phong. (Vin ban oy quyén ngay 14/3/2019).

- Nguoi khang cdo: Nguyén don ba Phan Thi Ngoc P.

(Ba Nguyén Thi Huyén N, ba Nguyén Thi A va ba Dinh Thi Phuong L c6
don xin xét x{r ving mat).

NOI DUNG VU AN:

Theo don khdi kién ngay 21/12/2017, don thay doi yéu cau khdi kién ngay
19/10/2018 va Ioi khai trong qué trinh tham gia té tung tai Toa an, nguoi dai
dién theo uy quyén cia nguyén don ba Phan Thi Ngoc P trinh bay:

Ba Phan Thi Ngoc P duoc Cong ty c¢6 phan H (sau day goi tat 1a Cong ty)
nhan vao 1am cong nhan phan loai ché bién 14 thubc tir thang 11/1991. Tuy
nhién, tir thang 11/1991 dén thang 5/1995, Cong ty khong ky hop dong lao dong
(ba P khong c6 chimg cir gi ching minh mtc luong, quyét dinh tuyén dung,
bang luong trong thoi gian lam viéc lién tuc tir thang 11/1991 dén thang
5/1995). Thang 6/1995, Cong ty ky hop dong lao dong co thoi han 12 théng
nhiéu 1an, dén thang 7/2004 va thang 6/2016 ky hop dong lao dong khéng xac
dinh thoi han, muac luong ctia ba P tir ngay 01/01/2016 13 6.120.000 dong/thang.
Cong ty bat dau dong bao hiém xa hoi cho ba P tir thang 6/1995.

Nam 2016, Cong ty cho ba P nghi ngung viéc 20 ngay va nam 2017 la 81
ngay, tra tién luong bang murc lwong tdi thiéu ving (ndm 2016 1 3.500.000
ddng/thang va nam 2017 13 3.750.000 dong/thang). Nhan thay Céng ty khong
dong bao hiém x3 hoi tir thang 11/1991 dén thang 5/1995 va tra tién luong
ngimg viéc bang muc luong tdi thiéu ving 1a khong dung quy dinh, nén ba P
khai kién yéu cau:

- Cong ty lap thu tuc, hd so dé ba P duoc co quan bao hiém xa hoi cong
nhan thoi gian tham gia bao hiém x& hoi tir thang 11/1991 dén thang 12/1994 va



truy dong bao hiém xa hoi tir ngay 01/01/1995 dén thang 5/1995 véi so tién 05
thang x 130.000 dong x 1,35 x 20% = 175.500 dong;

- Tra tién luong ngimg viéc (theo muc lwong thoa thuan trong hop dong
lao dong 1a 6.120.000 d6ng/thang) con thiéu nam 2016 1a 2.015.000 dong, nim
2017 14 7.383.000 dong, tong cong 13 9.398.000 dong.

QUA trinh tham gia t6 tung tai Toa dn, ngwoi dai dién theo ity quyén ciia
bi don Céng ty ¢6 phan H trinh bay:

Ba P lam mua vu tai Cong ty tir thang 11/1991, céng viéc la cdng nhén
phan loai ché bién 14 thudc. Dén giita naim 1995, Cong ty ky hop dong lao dong
c6 thoi han, nam 2004 va 2016 ky hop dong lao dong khong xac dinh thoi han,
murc luong cta ba P tir ngay 01/01/2016 14 6.120.000 dong/thang. Cong ty thong
nhat voi trinh bay cta ba P vé sd ngay ngimng viée va thoi gian Cong ty bat dau
dong bao hiém xa hoi cho ba P nhung khong ddng y toan bd yéu cau khoi kién
ctia ba P, cu thé:

- V& bao hiém xa hoi:

Tir thang 11/1991 dén thang 5/1995, ba P 1am viéc theo mla vy, cac bén
thoa thuan miéng co viéc thi lam, khong co6 viéc thi nghi, khong ky két hop dong
lao dong. Tién lwong CoNg ty tra theo ngay hodc lwong khoan theo nhém da co
tinh thém 30% bao gém bao hiém xa hoi, nghi phép, thuong...Hién nay, Cong ty
khong con luu gilr bang luvong va khong con ching cir gi chirng minh thoi gian
ba P 1am viéc tir thang 11/1991 dén thang 5/1995. Tuy Céng ty khong vi pham
phap luat vé lao dong nhung trong khoang thoi gian tir nam 2007 - 2011, theo
nguyén vong cua nhirng nguoi lao dong lam viéc theo mua vu, Cong ty da tu
nguyén lap danh sach giri Bao hiém x4 hoi tinh Pong Nai, Bao hiém xa hoi Viét
Nam dé nghi truy dong bao hiém xa hoi nhung khong thuc hién dugc do khong
cung cap dugc hop dong lao dong, bang luong...Do dé, yéu ciu vé bao hiém x4
hoi ctia ba P khong ¢ cin ctr chdp nhan.

- V@ tién luong ngung viéc:

Do anh hudng ciia Luat phong chdng tac hai ctia thudc 14 va cam két thuc
hién Cong udc khung vé kiém soat thude 14 (FCTC) ciia Viét Nam di tac dong
truc tiép dén hoat dong san xuat kinh doanh, nén Cong ty phai thu hep san xuat,
cham dit hoat dong ciia nhiéu chi nhanh tryc thudc. Do d6, Cong ty phai cho
nguoi lao dong ngimg viéc vi 1y do kinh té theo khoan 3 Diéu 98 B luat lao
dong nam 2012.

Ngay 01/6/2016, Cong ty ban hanh Thong bao sb: 294/TB-CPHV vé viéc
ban hanh Thoa udc lao dong tap thé nam 2016 — 2018 (dugc dai dién nguoi su



dung lao dong va dai dién tap thé ngudi lao dong ky ngay 26/4/2016). Cong ty
d3 thoa thuan voi ngudi lao dong bang hinh thirc 1dy ¥ kién truc tiép thong qua
ban du thao cho ngudi lao dong dong gop ¥ kién, cac xi nghiép truc thude tong
hop giri vé Cong ty dé thong qua. Theo Diéu 12 cta Thoa udc lao dong tap thé
thi tién lwong tra cho nguoi lao dong dugc thuc hién theo Quy ché phan phbi
tién luong, tién thudng cia CoNng ty.

Ngay 28/01/2016, Cong ty ban hanh Quyét dinh sb: 19/QD-CPHV vé viéc
ban hanh Quy ché phan phdi tién lwong, tién thudng (co hiéu luc tir ngdy
01/01/2016). Quy ché phan phdi tién luong, tién thudng da tham khao ¥ kién
dong gop cua toan thé don vi tryc thudc, t6 chirc dai dién tap thé lao dong trudc
khi ban hanh. Theo Piéu 19 ciia Quy ché phan phdi tién luong, tién thudng thi
nhan vién phai tam ngimg viéc theo quy dinh tai khoan 2 va khoan 3 Diéu 98
ctia Bo luat lao dong duoc huong 100% luong tdi thiéu ving do Chinh phu quy
dinh. Nhu vay, Cong ty H tra tién luong ngimg viéc cho ba P bang mirc luong
t6i thiéu ving nam 2016 1a 3.500.000 dong/thang va nim 2017 1a 3.750.000
dong/thang 1a dung voi Thoa ude lao dong tap thé va Quy ché phan phdi tién
luong, tién thudng.

Qud trinh tham gia t6 tung tai Toa dn, nguwoi dai dién theo 1ty quyén ciia
ngueoi ¢é quyén loi, nghia vy lién quan Bdo hiém xd hdi tinh Pong Nai trinh
bay:

Ba P yéu cau Céng ty thyc hién thu tuc dé duogc tinh thoi gian tham gia va
truy dong bao hiém x3 hoi. Can c Quyét dinh sb: 595/QD-BHXH, ngay
14/04/2017 ciia Tong giam ddc Bao hiém xa hoi Viét Nam, cac bén phai phdi
hop cung cap ho so lién quan dén qua trinh 1am viéc cua ba P tai Cong ty, cu thé
nhu sau:

Thoi gian trude ngay 01/01/1995: Ly lich gbe va 1y lich bo sung (néu co)
ctia ngudi lao dong, quyét dinh tiép nhan, hop dong lao dong, cac gidy to c6 lién
quan khac nhu quyét dinh nang bac luong, quyét dinh didu dong hoic quyét
dinh chuyén cong tac, quyét dinh phuc vién xuét ngil, chuyén nganh, gidy thoi
trd luong...

Thoi gian tir ngay 01/01/1995: Néu nguoi lao dong 1a can b cong nhan
vién (bao gdm ca ngudi quan 1y doanh nghiép) thi gidy to, ho so xac dinh doi
tuong 1a quyét dinh bd nhiém, tuyén dung, xép luong; néu ngudi lao dong theo
hop dong lao dong thi gidy to, hd so xac dinh d6i twong 1a hop dong lao dong tir
03 thang trg 1én, bang thanh toan tién lwong (hodc bang ké tién luong, tién cong
néu qua ATM) tuong Ung thoi gian truy thu; loai khac: Van ban giai trinh,



thuyét minh...hodc gidy to lién quan dén viéc khoan san pham, khoan cong
viée...(néu co).

Tai Ban dn lao déng so tham sé: 5312018/LD-ST, ngay 21 thang 11 nam
2018, Tda an nhan dan thanh phd B ap dung: Phéap 1énh Hop dong lao dong ngay
30/8/1990; Piéu 27, 28, 140 va 141 Bo luat lao dong nam 1994; Diéu 74, 75, 93,
98, 201 va 202 B0 luat lao dong nam 2012; Nghi dinh s6: 05/2015/ND-CP, ngay
12/01/2015 ctia Chinh phii; Nghi dinh sb: 49/2013/ND-CP, ngay 14/5/2013 cia
Chinh phu; Thong tu s6: 23/2015/TT-BLDTBXH, ngay 23/6/2015 ciia B6 Lao
dong — Thuong binh va X& hoi; Piéu 1 Bao hiém x3d hoi ban hanh kém theo
Nghi dinh sé: 12/CP, ngay 26/01/1995 cta Chinh Phii; Quyét dinh sb: 595/QD-
BHXH, ngay 14/4/2017 ctia Tong Giam d6c Bao hiém xa hoi Viét Nam; Nghi
quyét sd: 326/2016/UBTVQH14, ngay 30/12/2016 ctia Uy ban Thudng vu Qudc
hoi vé an phi, 1¢ phi Toa an.

Tuyén xu:

Khéng chap nhan yéu ciu khoi kién cua ba Phan Thi Ngoc P vé viéc yéu
cau Cong ty c¢d phan H 1ap tha tuc, hd so dé duge co quan bao hiém x3 hoi cong
nhan thoi gian tham gia bao hiém xa hoi tir thang 11/1991 dén thang 12/1994;
truy dong bao hiém xa hoi tir thang 01/1995 dén thang 5/1995 va yéu cau tra
9.398.000 dong tién lwong ngimg viéc nam 2016 va nam 2017.

V& an phi: Ba Phan Thi Ngoc P dugc mién theo quy dinh phap luat.
Ngoai ra, ban an con tuyén vé quyén khang cdo cua cac duong su.

Ngay 21/11/2018, nguyén don ba Phan Thi Ngoc P khang cao toan bd ban
an, dé nghi Toa an nhan dan tinh Pong Nai chap nhan toan bd yéu cau khai kién
cua nguyén don.

Tai phién toa phiic tham, dai dién Vién kiém sat nhdn déan tinh Péng Nai
phat biéu:

V& viéc chap hanh phap lut td tung: Viéc tuan theo phap luat td tung
trong qué trinh giai quyét vu an tai Toa an cdp phiic tham cua Tham phan, Hoi
ddng xét xtr va viéc chap hanh phap luat ctia ngudi tham gia t tung trong vu an
dung voi quy dinh ctua B luat to tung dan sy nam 2015.

Vé noi dung khang céo: DPé nghi Hoi dong xét xir chdp nhan mot phan
khang céo ctia nguyén don, stra mot phan ban an so tham; khong chap nhan yéu
cau khai kién cua ba P vé viéc yéu cau Cong ty 1ap thi tuc, hd so dé dugc co
quan bao hiém xi hoi céng nhan thoi gian tham gia bao hiém xi hoi tir thang
11/1991 dén thang 12/1994 va truy dong bao hiém x4 hoi tir thang 01/1995 dén



thang 5/1995; chp nhan yéu cau khai kién cua ba P vé viéc budc Cong ty tra
9.398.000 dong tién lwong ngimg viéc nim 2016 va 2017.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai li€u co6 trong hd so vu 4n duoc thim tra tai
phién tda va cin ct vao két qua tranh luan tai phién toa, Hoi dong xét xir nhan
dinh:

[1] V& su vang mit ctia duong su tai phién toa phuc tham: Ba Nguyén Thi
Huyén N - nguoi dai dién theo uy quyén ctia ba Phan Thi Ngoc P, ba Nguyén
Thi A - nguoi dai dién theo iy quyén cta Cong ty H va ba Pinh Thi Phuong L -
ngudi dai dién theo ty quyén cia Bao hiém xi hoi tinh Pong Nai c6 don dé nghi
x¢et xur Véng mit. Do d6, can cir khoan 2 Diéu 296 Bo luat to tung dan sy nam
2015, Hoi dong xét xtr xét xir vang mat ba N, ba A va ba L.

[2] V& quan hé phap luat, thAm quyén giai quyét vu an va thoi hiéu khai
kién: Toa 4n cap so tham da x4c dinh ding quy dinh phap luat.

[3] V& noi dung khang céo:

[3.1] Pi véi khang cao ciia ba P vé bao hiém x4 hoi:

Ba P xac dinh dugc Cong ty nhan vao lam viéc lién tuc tir thang 11/1991
dén thang 5/1995 nhung theo Cong ty thi ba P lam viéc c6 tinh chat mua vu. Can
ctr quy dinh tai khoan 1 Muc III Théng tu s6: 09/LD-TBXH, ngay 26/4/1996
ctia Bo Lao dong -Thuong binh va X3 hoi hudng dan cdp va ghi s6 bao hiém xa
hoi thi dbi véi nguoi da c6 qua trinh lam viéc trong co quan, don vi thudc khu
vuc Nha nuée (ké ca luc lugng vii trang) trude ngay 01/01/1995 thi cin cir vao
hd so gbc dé ghi qua trinh 1am viéc c6 doéng bao hiém x3 hoi; doi véi nguoi
tham gia bao hiém xa hoi tir ngay 01/01/1995 tré di thi can ci dé ghi so bao
hiém x4 hoi 1a nhitng ndi dung trong cac quyét dinh vé cap bac, chirc vu, chirc
danh nghé, muc tién luong hoic nhiing ndi dung trong hop dong lao dong. Mit
khéc, theo quy dinh tai Quyét dinh sé: 595/QD-BHXH, ngay 14/4/2017 cua
Téng Giam ddc Bao hiém xa hoi Vit Nam dé 1ap hd so tinh thoi gian tham gia
bao hiém x3 hoi va truy dong bao hiém xa hoi thi phai co cac gidy to sau:

- Thoi gian trude ngay 01/01/1995: Ly lich goc va 1y lich bd sung (néu
c6) cua ngudi lao dong, quyét dinh tiép nhan, hgp dong lao dong, cac gidy to co
lién quan khac nhu quyét dinh nang bac luong, quyét dinh diéu dong hodc quyét
dinh chuyén cong tac, quyét dinh phuc vién xuét ngii, chuyén nganh, gidy thoi
tra luong...



- Thoi gian tir ngdy 01/01/1995: Néu ngudi lao dong 1a can bd cong nhan
vién (bao gdm ca ngudi quan 1y doanh nghiép) thi gidy t&, hd so xac dinh ddi
tuong 1a quyét dinh bd nhiém, tuyén dung, xép luong; néu ngudi lao dong theo
hop ddng lao dong thi gidy td, hd so xac dinh ddi twong 14 hop déng lao dong tir
03 thang trd 1én, bang thanh toan tién luong (hoic bang ké tién luong, tién cong
néu qua ATM) tuong ung thoi gian truy thu; loai khac: Vian ban giai trinh,
thuyét minh...hodc gidy to lién quan dén viéc khoan san pham, khoan cong
viéc...(néu co).

Tuy nhién, qua trinh giai quyét vu an nguyén don va bi don déu thira nhin
tir khi ba P vao lam viéc thang 11/1991 dén thang 5/1995, giita cac bén khong
ky hop dong lao dong, hai bén ciing khong cung cap duoc ho so goc, bang thanh
toan tién luong hodc cac gidy to lién quan dén viéc khoan san pham cong viéc
tuong (mg voi thoi gian yéu cau tinh tham gia va truy thu bao hiém xa hoi. Viéc
ba P cédn cur trong thoi gian tir nam 2007 - 2011, Cong ty tu nguyén lap danh
sach giri Bao hiém xa hoi tinh Pong Nai, Bao hiém xi hoi Viét Nam dé& nghi
truy dong bao hiém x& hoi dé khai kién 1a khong c6 can cu. Do do, Toa an cép
so tham khong chap nhan yéu cu cua ba P vé viée yéu cau Cong ty 1ap thu tuc,
hé so dé duoc co quan bao hiém xa hoi cong nhan thoi gian tham gia bao hiém
x4 hoi tir thang 11/1991 dén thang 12/1994 va truy dong bao hiém x3a hoi tir
thang 01/1995 dén thang 5/1995 14 ¢ can cr, nén Hoi dong xét xtr khong chap
nhan khang c4o cta ba P vé bao hiém xa hoi.

[3.2] P6i voi khang cao ciia ba P vé tién lwong ngimg viéc:

Céac duong sy thong nhat thoi gian Cong ty cho ba P nghi ngimg viéc nim
2016 14 20 ngay va nam 2017 1a 81 ngay, tong cong 101 ngay. Tién luong nging
viéc Cong ty di giai quyét tra cho ba P cin ctt mic luong tdi thiéu ving (ndm
2016 13 3.500.000 dong/thang va nim 2017 13 3.750.000 dong/thang); tién luong
ctia ba P theo hop dong lao dong tir ngay 01/01/2016 13 6.120.000 ddng/thang.

Ba P xac dinh, 16i ngimg viéc 1a cua Cong ty va Cong ty tra luong nging
viéc bang murc lwong t6i thiéu ving nhu néu trén nhung khong c6 thoa thuan véi
ba 1a khong dung quy dinh phap luat. Do do, ba P yéu cau Cong ty tra tién luong
ngimg viéc theo hop dong lao dong con thiéu nam 2016 va 2017 tong cong la
9.398.000 dong. Theo Cong ty, do thuc hién cam két quoc té va Luat phong
chéng tac hai ciia thudc 14 budc Cong ty phai thu hep san xuat ddn dén cho ba P
ngimg viéc 1y do kinh té, nén Céng ty tra lvong ngung viéc cho ba P 1a can cr
vao thoa thuan cua hop dong lao dong, Thoa udc lao dong tap thé va Quy ché
phan phdi tién lwong, tién thuong, Hoi dong xét xir xét thay:



Cong ty H truc thudc Tong Cong ty O, nganh nghé san xuét kinh doanh
chu yéu 1a trong trot, thu mua va ché bién nguyén liéu thudc 14. Tir nam 2014
dén nam 2017, Cong ty chim dut hoat dong ctia nhiéu chi nhanh tai Long An,
Khanh Hoa, Phi Yén, Binh Dinh, An Giang, Binh Thuan, Ba Ria — Viing Tau,
Pong Nai. Nhu vay, c6 cin cir chimg minh do thuc hién Céng udc khung vé
kiém soat thudc 14 ctia TH chire Y té thé gidi (FCTC), Luat phong, chdng tac hai
cta thudc 14 va cac quy dinh cta nha nudc vé kiém soét thudc 14, ciing nhu
“Chién luoc qubc gia phong, chéng tac hai cta thudce 14 dén nam 2020” cta Thi
tuéng Chinh pha véi muyc tiéu 12 “Giam nhu cau str dung va kiém soat dé timg
budc giam mirc cung cAp cac san pham thude 14 tiéu thu tai thi truong Viét Nam
nham gidm nguy co bénh tat va tr vong do sir dung thudc 14 gy ra”, di budc
Cong ty phai thu hep quy mo san xuit dan dén gip khé khan vé kinh té, doanh
s6 hang nam bj giam. Do d6, viéc Cong ty cho ba P ngimg viéc nim 2016 va
2017 14 c6 ly do kinh té theo khoan 3 Piéu 98 Bo luat lao dong nam 2012.

Khi thanh toan tién lwong ngimg viée, Cong ty cho rang da thoa thuan véi
nguoi lao dong theo Thoa udc lao dong tap thé (ndm 2016 — 2018) va Quy ché
phan phdi tién luong, tién thuong da dugc lay v kién thong nhat cia dai dién tap
thé nguoi lao dong va cac xi nghiép truc thudc trude khi ban hanh nén tra tién
lwong ngtmg viée cho ba P bang murc lwong t6i thiéu ving. Xét viéc Cong ty ban
hanh Thoa udc lao dong tap thé va Quy ché phan phdi tién luong, tién thudng 1a
dung quy dinh phap luat nhung theo quy dinh tai khoan 3 Diéu 98 Bo luat lao
dong nam 2012, khi ngung viéc, ngudi st dung lao dong phai théa thuan voi
ting nguoi lao dong vé tién luong ngimg viéc. Mat khac, theo tai lidu ching cir
Toa an cap phiic thim thu thap bd sung do Thanh tra Bo Lao dong - Thuong
binh va X& hoi cung cap thi tai Két luan sb: 490/KL-TTr, ngay 30/11/2017,
Thanh tra Bo Lao dong — Thuong binh va X4 hoi kién nghi Cong ty thoa thuan
tién luong nging viéc vai ngudi lao dong. Do do, ba P khang céo yéu cau Cong
ty tra tién luong ngimg viéc theo hop dong lao dong 1 c6 can cir nén Hoi dong
xét xtr chip nhan, stra ban 4n so thim vé tién luong ngimg viéc, budc Cong ty
phai tra tién luong ngimg viéc con thiéu theo hgp dong lao dong cho ba P, cy thé
nhu sau:

- Tién luong ngimg viéc theo hop dong lao dong nim 2016 va 2017 cia
ba P: 101 ngay x (6.120.000 dong/thang + 26 ngay) = 23.773.846 dong. (1)
- Tién lvong ngimg viéc ba P di nhan:

+ Nam 2016 1a: 20 ngay x (3.500.000 dong/thang + 26 ngay) = 2.692.307
dong. (2)



+ Nam 2017 la: 81 ngay x (3.750.000 ddng/thang = 26 ngiy) =
11.682.692 ddng. (3)

Nhu vay, sb tién luong ngimg viée Cong ty phai tra thém cho ba P 1a: (1)
— (2) — (3) = 23.773.846 dong - 2.692.307 ddng - 11.682.692 ddng = 9.398.847
d6ng (1am tron theo yéu cau khai kién ctia ba P 13 9.398.000 dong).

[4] V& ¥ kién cua dai dién Vién kiém sat nhan dan tinh Pong Nai: Quan
diém cua dai dién Vién kiém sat nhan dan tinh Pdng Nai 1a phi hop véi cac tai
liéu, chiing cur trong hd so vu 4n nén chép nhan.

[5] Vé an phi:

- Ba Phan Thj Ngoc P dugc mién 4n phi lao dong so tham va phtc tham.

- Cong ty phai chiu an phi lao dong so tham 1a 300.000 dong.

Vi cac 18 trén;

QUYET PINH:

- Cin cir khoan 2 Piéu 308 va Diéu 309 cua Bo luat t6 tung dan sy nam
2015.

Chép nhan mét phan khang cdo cia nguyén don ba Phan Thi Ngoc P, sta
mot phan Ban an lao dong so tham sd: 53/2018/LD-ST, ngay 21 thang 11 nim
2018 cta Toa an nhan dan thanh phd B.

- Ap dung Phap 1énh Hop ddng lao dong ngay 30/8/1990; Piéu 27, 28,
140 va 141 Bo luat lao dong nam 1994; Piéu 98 va 202 Bd luat lao dong nam
2012; Thong tu s6: 09/LD-TBXH, ngay 26/4/1996 cua Bo Lao dong - Thuong
binh va X4 hoi; Quyét dinh sb: 595/QD-BHXH, ngay 14/4/2017 cta Téng Giam
dbc Bao hiém x4 hoi Viét Nam; Diéu 357 B6 luat dan sy nam 2015; Nghi quyét
s6: 326/2016/UBTVQH14, ngay 30/12/2016 cua Uy ban Thuong vu Qudc hoi
vé an phi, 18 phi Toa an.

Tuyén xu:

1. Chap nhan mot phan yéu cau khoi kién cta nguyén don ba Phan Thi
Ngoc P dbi vé6i bi don Cong ty c¢b phan H.

Budc Cong ty cd phan H phai tra thém tién lwong ngimg viéc cho ba Phan
Thi Ngoc P 12 9.398.000 dong.

Ké tir ngdy 4n c6 hiéu lyc phap luat, ngudi duoc thi hanh an c6 don yéu
cau thi hanh 4n cho dén khi thi hanh 4n xong tit ca cac khoan tién, hang thang
ngudi phai thi hanh an con phai chiu thém khoan tién 13i theo murc 13i suat quy



dinh tai khoan 2 Diéu 468 Bo luat dan sy nim 2015 tuong Gng véi sb tién va
tho1 gian cham thi hanh an.

2. Khong chép nhan yéu cau khoi kién cta ba Phan Thi Ngoc P vé viéc
yéu cau Cong ty ¢ phan H 1ap thu tuc, hd so dé duoc co quan bao hiém xa hoi
cong nhan thoi gian tham gia bao hiém xa hoi tir thang 11/1991 dén thang
12/1994 va truy dong bao hiém x4 hoi tir thang 01/1995 dén thang 5/1995.

3. V& an phi:

- Ba Phan Thi Ngoc P dugc mién ndp toan bd an phi so thim va phuc
tham.

- COng ty c6 phan H phai chiu 300.000 dong an phi so tham.

Truong hop ban an dugc thi hanh theo quy dinh tai Piéu 2 Luat thi hanh
an dan sy thi nguoi dugce thi hanh an dan sy, nguoi phai thi hanh 4n dan sy cé
quyén thoa thuan thi hanh an, quyén yéu cau thi hanh 4n, ty nguyén thi hanh an
hodc bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7 va 9 Luat thi hanh
an dan su; thoi hi¢u thi hanh an dugc thuc hién theo quy dinh tai Piéu 30 Luét

thi hanh an dan su.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhin: TM. HQI PONG XET XU PHUC THAM
- VKSND tinh Péng Nai; THAM PHAN - CHU TQA PHIEN TOA
- TAND TP. B; Pa ky)

- Chi cyc THADS TP. B; Tri¢u Thi Huynh Hoa

- Cac duong su;

- Luu.
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