TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO PA NANG DPoc lap - Tw do - Hanh phuc

Ban an sb: 15/2020/KDTM-PT
Ngay: 26/9/2020
VIV “Tranh chip hop dong bao hiém”

NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO DA NANG

- Thanh phan Hgi dang xét xa phac tham gém co:

Tham phén - Chui toa phién tda: Ong Tran Hoai Son

Céac Tham phan: Ba Mai Vuong Thao

Ong Vil Viét Diing
- Thuw ky phién toa: Ba Ngb Thi Kiéu Trang - Thu ky, Toa an nhan dan thanh
pho Pa Nang.

- Pgi dign Vién Kiém sat nhan dan thanh phé Pa Nang tham gia phién toa:
Ba Biang Ngoc Hoai Linh - Kiém sat vién.

Trong cac ngay 25, 26 thang 9 nam 2020, tai tru s Toa an nhan dan thanh phd
Pa Nang xét xtr phic thém cong khai vu an thu 1y s6 14/2020/TLPT-KDTM ngay
06/8/2020, vé “Tranh chap hop dong bao hiem”.

Do Ban &n dan su so tham gé 11/2020/KDTM-ST ngay 15/6/2020 cia Toa an
nhan dan quan Hai Chau, thanh pho Pa Nang bi khang céo, khang nghi.

Theo Quyét dinh dua vu &n ra xét xi phdc thé[n 36’10/2()20/QDPT-KDTM
ngay 28/8/2020; Quyéet dinh hoédn phién toa phic tham so 09/2020/Qb-PT ngay
12/9/2020 giita cac duong su:

1. Nguyén don: Cong ty c6 phan luong thu’c b (D). bia chi: S6 16 duong L,
phuong Thach Thgng, quan Hai Chau, thanh Ph() ba Nang. Nguoi dai dién theo phap
luat: Ong Pham Tan Ciing - Chtrc vu: Giam ddc.

+ Nguoi dgi dién theo uy quyép Ciia nguyén don: Ong Tran Kiéu Viét K - Chirc
vu: Pho tong giam doc Cong ty, (Giay uy quyén so 109/GUQ-DNF ngay 31/8/2020).
(C6 mat).



2. Bi don: Tong Céng ty cd phan bao hiém S. Pia chi: Tang 5, Toa nha Hong
Ha Center, sb 174 duong L, quan Hoan Kiém, thanh phé Ha Noi. bia chi hién nay: So
86 phé B, phuong Hang Bai, quan Hoan Kiém, thanh ph Ha Noi. Dia chi chi nhanh
tai Pa Nang: Tang 3, Toa nha P, s6 43 - 45 duong N, quan Hai Chau, thanh phb Pa
Néng. Nguoi dai dién theo phap luat: Ong Bui Trung K - Chire vu: Tong giam doc.

+ Nguwoi dai dién theo uy quyén cua bi don: Ong Trinh Khanh T va 6ng Vi Vin
H, (Gidy uy quyén sé 56/2020/UQ-BSH-BPC&KSNB ngay 04/9/2020). (C6 mit).

3. Nguwoi ¢6 quyeén lgi va nghia vu lién quan: Cong ty c6 phan giam dinh Ning
luong V (E). Pia chi: S6 01 dwong D Anh, phuong 9, quan Phi Nhuan, thanh phé Ho
Chi Minh. Nguoi dai dién theo phép luat: Ong Vuong Quéc T - Chac vu: Gidm déc
Cong ty.

+ Nguwoi dai dién theo 1y quyén: Ong Pang Cong B - Chuc vu: Giam dinh vién
Cong ty. Dia chi: S6 44 duong T, phuong Tam Thuan, quan Thanh Khé, thanh phd
Da Nang, (Gidy uy quyén sd 45/UQ-EIC-HAD ngay 13/4/2020). (C6 mat).

4. Nguoi lam chung:

4.1. Ba Bui Thi My D. bia chi: K12/8 duong L, phuong Thach Thang, quan
Hai Chau, thanh pho Da Nang.

4.2. Ong Cao Vin K. Pia chi: K18/16 duong L, phuong Thach Thang, quan
Hai Chau, thanh phd Da Nang.

4.3. Ong Pao Tan N. Pia chi: K12/3 duong L, phuong Thach Thang, quan Hai
Chau, thanh phé Ba Ning.

4.4. Ong Diép Quang N. Pia chi: S6 18 duong L, phuong Thach Thang, quan
Hai Chau, thanh pho Da Nang.

4.5. Ong B6 Vian N. Pia chi: K12/5 duong L, phuong Thach Thang, quan Hai
Chau, thanh phé Ba Nang.

4.6. Ong Duong Pinh Luat. Pia chi: S 10 - 12 K18 duong Ly Thuong Kiét,
phuong Thach Thang, quan Hai Chau, thanh phé Pa Néng.

4.7. Ong Ha Tan T. Dia chi: K18/21 duong L, phuong Thach Thang, quan Hai
Chau, thanh phé Ba Ning.

4.8. Ong Hoang Puc C. Dia chi: K47/12 dudng T, phuong Thach Thang, quan
Hai Chau, thanh phd Da Nang.

4.9. Ong Hoang Minh T. Bia chi: K18/24 dudng L, phuong Thach Thang, quan
Hai Chau, thanh phd Ba Nang.

4.10. Ong Hoang Thé T. Pia chi: K18/24 duong L, phuong Thach Thang, quan
Hai Chau, thanh phd Da Nang.



4.11. Ong Lé Hitu T. Pia chi: K18/2 duong L, phuong Thach Thang, quan Hai
Chau, thanh phd Ba Ning.

4.12. Ba Lé Thi T. bia chi: K41/15 duong T, phuong Thach Thang, quan Hai
Chau, thanh phé Ba Nang.

4.13. Ba Lé Thi X. bia chi: S6 18 duong L, phuong Thach Thang, quan Hai
Chau, thanh phd Ba Nang.

4.14. Ong L& Tri T va ba Tran Thi Thu H. Dia chi: K41/10 dudong T, phudng
Thach Thang, quan Hai Chau, thanh phé Pa Ning.

4.15. Ba Luong Thi B. bia chi: K47/7 duong T, phuong Thach Thang, quan
Hai Chau, thanh phd Ba Ning.

4.16. Ba Ngd Thi Hong V. Dia chi: K12/7 duong L, phuong Thach Thang,
quan Hai Chau, thanh phd Pa Nang.

4.17. Ong Ngé Vin D. Dia chi: S6 12 duong L, phuong Thach Thang, quan
Hai Chau, thanh phd Da Nang.

4.18. Ong Nguyén Hoan T. Dia chi: K41/9 duong T, phuong Thach Thang,
quan Hai Chau, thanh phd Pa Ning.

4.19. Ong Nguyén Minh T. Bia chi: K18 duong L, phuong Thach Thang, quan
Hai Chau, thanh pho Da Nang.

4.20. Ba Nguyén Thi Ba. Dia chi: K18/19 dudng Ly Thuong Kiét, phuong
Thach Thang, quan Hai Chau, thanh phé Pa Nang.

4.21. Ba Nguyén Thi Cam T. Bia chi: S6 12 duong L, phuong Thach Thang,
quan Hai Chau, thanh phd Pa Néng.

4.22. Ba Nguyén Thi Thanh H. bia chi: K18/23 duong L, phuong Thach
Thang, quan Hai Chau, thanh phé Da Ning.

4.23. Ba Pham Thi Kim C. bia chi: K18/18 duong L, phuong Thach Thang,
quan Hai Chau, thanh phd Pa Nang.

4.24. Ong Pham X va ba Tran Thi Tuyét H. bia chi: K41/10 duong T, phudng
Thach Thang, quan Hai Chau, thanh phd Pa Nang.

4.25. Ong Phan Vin P. Dia chi: K18/20 duong L, phuong Thach Thang, quan
Hai Chau, thanh phd Da Nang.

4.26. Ba Phung Thi T. bia chi: K12/01 duong L, phuong Thach Thang, quan
Hai Chau, thanh phd Da Nang.

4.27. Ba Quéch Thuc V. bia chi: K18/4 duong L, phuong Thach Thang, quan
Hai Chau, thanh phd Da Nang.



4.28. Ba Ta Thi Cam T. bia chi: S6 10 duong L, phuong Thach Thang, quan
Hai Chau, thanh pho Pa Nang.

4.29. Ong Th,éi Van T. bia chi: K18/22 duong L, phuong Thach Thang, quan
Hai Chau, thanh pho Pa Nang.

4.30. Ong Trf‘in Ngoc T. bia chi: K12/6 duong L, phuong Thach Thang, quan
Hai Chau, thanh pho Pa Nang.

4.31. Ong Tré}n Quéc T. Dia chi: K12/10 duong L, phuong Thach Thang, quan
Hai Chau, thanh pho Pa Nang.

4.32. Ba Trén Thi L. bia chi: K18/15 duong L, phuong Thach Thang, quan Hai
Chéu, thanh pho Da Nang.

4.33. Ba Trén Thi P. bia chi: K18/17 duong L, phuong Thach Thang, quan Hai
Chau, thanh ph6 DBa Nang.

4.34. Ba Tran Thi Thanh T. Dia chi: K18/14 duong L, phuong Thach Thang,
quan Hai Chau, thanh phd Pa Ning.

4.35. Ba :I'rém Thi T. bia chi: K12/9 duong L, phuong Thach Thang, quan Hai
Chau, thanh ph6 Ba Nang.

4.36. Ba Tran Thi Thiy P va 6ng Trér] Ngoc T. Pia chi: K18/6 duong L,
phudng Thach Thang, quan Hai Chau, thanh pho Da Nang.

4.37. Ba Vi Thi \(uong N. bia chi: K18/11 duong L, phuong Thach Thang,
quan Hai Chau, thanh pho Pa Nang.

4.38. Ong Vil Van C va ba Lé Thi Minh T. bia chi: K41/11 duong T, phuong
Thach Thang, quan Hai Chau, thanh phé Pa Ning.

4.39. Cong ty co phan Vinatex D. Dia chi: S6 25 duong T, phuong Thach
Thang, quan Hai Chau, thanh pho Pa Nang.

4.40. Cong ty c6 phan Thudc thi y T - Chi nhinh Da Ning. bia chi: K14/4
duong L, phuong Thach Thang, quan Hai Chau, thanh pho Pa Nang.

(Cac nguoi 1am ching déu ving mit).

5. Nguoi khang céo: Bi don Téng Céng ty ¢6 phan bao hiém S.

6. Vién kiém sdt khang nghi: Vién kiém sat nhan dan thanh phd Pa Nang.

NQI DUNG VU AN:

Theo Bdn an dan su so tham, ngi dung vu dn nhuw sau:

* Theo don khoi ki¢n ngay 19/7/2019, ban t khai va trong qué trinh t6 tung
nguoi dai dién cua bi don Cong ty c6 phan lwong thue D trinh bay:



Ngay 21/5/2014, Cong ty c6 phan luong thuc B va Cong ty bao hiém BSH b
(12 don vi duoc sy ty quyén cua Téng Cong ty c¢6 phan bao hiém S theo gidy uy
quyén sé 195/2014/UQQ-BSH-TCHC ngay 15/3/2014) ky két “Hop dong bdo hiém
Moi rui ro xay dung sé 015-02/14/03.LA/HD/00003” cho du 4n Chung cu F-Home,
tai 6 16 Ly Thuong Kiét, quan Hai Chau, thanh phb Ba Nang.

Trong qua trinh thi cong xay dung cong trinh Chung cu F-Home da tac dong
anh huong cua Viée thi cong dén cac ho dan xung quanh céng trinh 1am nit, 1Gn cho
cac ho dan. Cong ty c6 phan luong thuc B da khan truong cing véi cac don vi lién
quan thuc hién cac bién phap phong ngira nham ngan chin han ché rui ro tiép theo
cho céc ho dan, dong thoi giri Théng béo ton that vai Cong ty bao hiém BSH P dé
phdi hop viéc thuc hién viéc giam dinh tén that cho cac ho dan xung quanh.

Cong ty c6 phan luong thuc Pa Nang théng nhat theo dé xuat caa Cong ty bao
hiém BSH D luya chon Cong ty c¢6 phan giam dinh ning luong V tham gia giam dinh
ton that cho cac ho dan.

Trong qué trinh thyc hién viéc giam dinh, Cong ty ¢6 phan luong thuc B da ho
tro cac bién phap hién truong va cung cap day du tat ca cac ching tir theo yéu cau cua
don vi giam dinh va da don phuong thong bao cho Cong ty bao hiém BSH B vé két
qua giam dinh tén that ma khéng c6 mot bao cao giam dinh nao guri cho Céng ty ¢b
phan luong thuc B mic du Cong ty da rat nhiéu 1an gui cong van yéu cau Cong ty bao
hiém BSH P va Cong ty c6 phan giam dinh nang luong V cung cap. Cong ty co phan
lwong thuc B phai ty minh 1am viéc véi co quan chirc nang va cac ho dan dé thuong
thao, giai quyét viéc boi thuong.

Pén thoi diém hién nay, tong sé tién ma Cong ty c6 phan luong thuc B phai chi
tra cho tat ca cac ho dan bi ton that xung quanh dy an Chung cu F-Home I
4.488.925.273 dong, o tai lieu chung ctir kém theo.

Trong thoi gian xay ra vu viéc, Cong ty co phan luong thuyc P da rat nhiéu lan
yéu cau Cong ty bao hiém BSH P thong nhat phuong an bdi thuong nham chi tra sé
tién bdi thuong cho cac ho dan nhung dén nay Cong ty bao hiém BSH B méi chi tam
rng bodi thudng cho Cong ty ¢o phan lwong thuc D duoc s6 tién 500.000.000 dong.

Can ct “Hop dong bao hiém moi rui ro xay dung” va cac Phu luc, diéu khoan
bé sung, tong han muc trach nhiém caa Cong ty bao hiém BSH D véi cac ca nhan/ho
dan, t6 chirc xung quanh (tai Diéu 4, phan Il - Trach nhiém ddi voi bén thir ba): “La
trach nhiém phap ly cia Ngudi duoc bao hiém ddi véi bén tht ba phat sinh do viéc
thue hién cac cong viéc xay dung/lap dat duoc bao hiém theo hop ddng bao hiém nay
tai céng trinh xay dung hoic khu vuc 1an can do hanh dong sai sot, 16i hay khiém
khuyét ciia Ngudi dugc bao hiém:



Gidi han trach nhiém bodi thuong: 20.000.000.000 dong (Hai muoi ty déng
chan)/madi va moi vu ton thét trong thoi han bao hiém.

Trong do:

+ Trach nhiém vé con ngudi: 100.000.000 ddng/ngudi/vu va téi da khong qua
5.000.000.000 dong cho moi vy ton that trong sudt qua trinh bao hiém.

+ Trach nhiém vé tai san: 15.000.000.000 dong/ngudi/vu va moi vu ton that
trong sudt qué trinh bao hiém.

Véi thiét hai thuc té cua 40 ho dan xung quanh dy &n Chung cu F-Home thi s6
tién Cong ty c6 phan lwong thuc D phai chi tra bdi thuong tong cong la 4.488.925.273
ddng, sau khi chap nhan khau trir sb tién bao hiém dbi véi nhitng ho c6 muc thiét hai
dudi 20.000.000 ddng nén sb tién bao hiém phai chi tra cho Cong ty 1a 3.748.090.273
ddng, trir di sé tién 500.000.000 dong Cong ty bao hiém BSH D d3 tam tng trude do.
S6 tién con lai @& nghi Toa &n budc Tong Cong ty ¢o phan bao hiém S phai tiép tuc
boi thuong 1a 3.248.090.273 dong.

* Ngwoi dai dién cua bj don Tong Cong ty cé phan bdo hiém S (BSH) trinh
bay:

Yéu cau khoi kién ciia nguyén don va nghia vu thuc hién caa bi don hoan toan
phat sinh tir Hop dong bao hiém sé 015-02/14/03.LA/HD/00003, Téng Cong ty co
phan bao hiém S khiang dinh chua bao gio tir chdi bdi thuong tén that bao hiém thuoc
pham vi bao hiém da thoa thuan trong hop dong. Tuy nhién, trong qua trinh thuc hién
cac quy dinh cua phéap luat vé viéc xac dinh gia tri boi thuong Tong Cong ty ¢6 phan
bao hiém S va Cong ty ¢4 phan luong thuc B chua thdng nhat duoc gia tri cu thé. S6
tién ma Coéng ty cd phan luong thuc B yéu cau bodi thuong 1a khéng chinh xéac va
khéng c6 co so phap luat, cu thé:

- Thir nhat, vé can ct dé BSH xem xét pham vi, trach nhiém bao hiém:

Véi nguyén nhan ton that da duoc Cong ty co phan giam dinh nang luong V
xéac dinh 1a “do chin dong, dich chuyén dat nén”, tham chiéu Quy tic bao hiém sé
691/2013/QQD-BSH-QLNV ngay 05/9/2013 ciia BHS dinh kém b hop déng bio
hiém nay thi nguy@n nhan gay ton that cho bén thir 3 dugc xac dinh thudc diém loai
trir theo diém 3 Phan nhitng loai trir &p dung riéng cho Phan I1 - Trach nhiém ddi voi
bén tha 3. Trich dan: “BSH sé& khong boi thudong cho Nguoi dugc bao hiém... Thiét
hai d6i vé6i tai san, dat dai hay nha ctra do chan dong hoic do b phan chong d& bi
dich chuyén hay suy yéu; thuong vong hay thiét hai dbi véi ngudi hay tai san do bat
ky t6n that nao néu trén giy ra. Nhu vay can ctr ndi dung Diéu khoan MR120, BSH
chi bdi thudng cho Cong ty ¢6 phan luwong thuc P trong truong hop Cong ty co phan



lwong thuc D chiju trach nhiém bdi thuong cho bén tha 3 (cac nha dan/ho dan) theo
cac diéu kién sau:

+ BSH chi tra boi thuong dbi véi tai san, dat dai hodc nha ctra ciia bén thi ba bi
t6n that hoac bi thiét hai do hau qua caa viéc sup do toan bo hoac mot phan do 15i cua
Nguoi duoc bao hiém (cu thé 1a do cac chan dong, dich chuyén trong qué trinh thi
cong cong trinh Chung cu F-Home).

+ BSH s& khong boi thuong dbi voi nhiing ton hai bé mat khéng lam suy yéu
d6 bén viing.

+ Gigi han trach nhiém bdi thuong: 01 ty VNB/mdi vu tén that va 05 ty VND
cho toan b thoi han bao hiém.

+ e khau trir di véi phan trach nhiém di véi bén tha ba: 20 triéu dong cho
mdi sy ¢ hoidc vu ton that (theo Diéu 8 cia HDBH).

- Tha hai, vé viéc xac dinh ton that:

Ton that dbi véi bén tha 3 xay ra trong qua trinh thi cdng méng coc, két cau
phan ngam cua du an Chung cu F-Home duoc xac dinh 1a 01 vu ton that hoic 01 sy
co, boi I&:

+ T6n that bén thir 3 (nha dan/ho dan) phat sinh tir cing mot nguyén nhan: Can
ctr cac hd so bén phia Cong ty c¢d phan luong thuc B cung cip; Can cir theo Bo céo
chuyén tiép s6 4 cia EIC xac dinh ton that xay ra doi voi bén tha 3 déu xuat phét tir
mot nguyén nhan chung, d6 1a chan dong, dich chuyén dat nén xung quanh du an
Chung cu F-Home, lam sut 1an, nat nghiéng, hu hong céng trinh 1an can.

+ T6n that bén thir 3 (nha dan/ho dan) cé chung mot nguon tac dong: Phat sinh
tir cac hoat dong thi cong caa du an Chung cu F-Home (cu thé trong truong hop nay
1a thi cdng hang muc méng coc, két cau phan ngam).

Can ctr hd so vé kién tric, két cau cua dy an thi Chung cu F-Home duoc X4c
dinh Ia mot hang muc don vi rai ro khéng phén tach. Dy an dugc xay dung trén cung
mot mat bang dién tich dat, hoat dong trén cung mot hé thdng méng - bao gdm 372
coc chéng dd va hé thdng giang mong lién két, sir dung chung 01 ting ham, phan than
trén caa toa chung cu dugc phan tach thanh 2 Block A, B.

+ Tén that bén tha 3 (nha dan/ho dan) duoc hinh thanh tir mot qua trinh thi
cong du an lién tuc: Cian ctr theo hd so nhat ky thi céng cua du n thi c6 thé nhan thay
qua trinh thi cdng phan méng coc, két ciu phan ngam cua dy an Chung cu F-Home da
duogc cac bén trién khai lién tuc tir ngay 16/7/2014 dén ngay 04/4/2015.

+ Hau qua lam phat sinh ton that dbi véi bén thir 3: Can cir vao noi dung ghi
nhan thiét hai ciing vai cac méc thoi gian giam dinh do EIC thyuc hién tir thoi diém



thang 11/2014 dén thang 8/2015 thi c6 thé nhan thay trong sudt qua trinh du an Chung
cur F-Home tién hanh thi cong phan mang coc, két cau phan ngam thi ton that cua bén
thir 3 ciing tir d6 dwoc ghi nhan phat sinh (dién bién lién tuc tir thang 6/2014 dén
thang 8/2015).

- Thi ba, vé viéc danh gia thiét hai lam can cir xac dinh muc s6 tién ma BSH
bdi thudng cho Cong ty ¢6 phan lwong thuc D theo Piéu khoan MR120:

Tham chiéu ndi dung Piéu khoan MR120 thi gigi han trach nhiém bdi thuong
dugc quy dinh 1a 01 ty ddng cho mdi tén that va 05 ty dong cho toan bd thai han bao
hiém. Nhu vay, gigi han bdi thuong caa vu ton that nay 1a 01 ty ddong VND. Tham
chiéu Piéu 8 muc khau trir va Diéu 1 cua Hop dong bao hiém thi mac khau trir duoc
dinh nghia 1a sd tién ma nguoi duoc bao hiém phai tu chiu cho mdi vu ton that... Mac
khau trir di v&i vy ton that (thiét hai tai san doi véi bén thr 3) nay la 20.000.000
VND cho mdi su ¢d hodc vu ton that. Nhu vay sb tién tinh toan ton that ¢é BSH c6
thé xem xét boi thuong chung cudc 1a 1.000.000.000 VNP - 20.000.000 VNP =
980.000.000 VND.

Vi cac 1y do néu trén, cin ctr Hop dong bao hiém, Quy tic bao hiém, Piéu
khoan MR120, BSH kinh dé nghi Toa an cin ctr vao cac tai liéu cé trong hd so vu én,
cin clr vao Béo cdo giam dinh cua don vi giam dinh doc 1ap. Can ctr cac Diéu 17, 18
Luat kinh doanh bao hiém, Luat Giam dinh tu phap dé bac yéu cau khoi kién cua
Cong ty co phan luong thyc Pa Ning, chap thuan viéc BSH thanh toan sé tién boi
thuong chung cudc 1a 980.000.000 VND cho vy ton that phat sinh duoc bao hiém
theo Hop dong bao hiém moi rai ro xay dung sé 015-02/14/03.LA/HD/00003 ngay
21/5/2014. Ghi nhan viéc BSH da tam @ng boi thuong sé tién 500.000.000 ddng. S6
tién BSH chap nhan boi thuong thém cho Coéng ty ¢6 phan lwong thuc Da Ning 1a
480.000.000 dong.

* Pai dién Cong ty cé phan gidm dinh ndang lirong V (EIC) trinh bay:

Cong ty ¢6 phan giam dinh ning luong V (EIC) 1a nha giam dinh doc lap duoc
BSH va ngudi dugc bao hiém théng nhét chi dinh khi cé ton that xay ra cho cac ho
dan xung quanh cong trinh. Nhiém vu cua EIC 1a x4ac dinh nguyén nhan, mic do ton
that dé lam can ctr giai quyét bdi thuong. Béo cdo giam dinh 1a khach quan va doc
lap.

Trong qua trinh thyc hién giam dinh, theo quy dinh ciia Hop ddng bao hiém thi
don vi giam dinh chi cung cap cac két qua va bao céo giam dinh cho BSH vi ho 1a
ngudi yéu cau giam dinh.



* V6i ngi dung néu trén tgi Ban dn so tham sé 11/2020/KDTM-ST ngay
15/6/2020 cua Toa an nhan dan qudn Hdi Chau, thanh pho Pa Nang da xir va quyét
dinh:

Ap dung: Piém d khoan 1 Diéu 18, cac Diéu 21, 30, 46 Luat Kinh doanh bao
hiém; diém b, g khoan 1 Diéu 40 B¢ luat T6 tung dan su; khoan 2 Biéu 26 Nghi quyét
326/2016 ngay 30/12/2016 cua Uy ban thuong vu Qubc Hoi quy dinh vé muc thu,
mién, giam, thu, nop, quan ly va sir dung an phi va 1é phi Toa an.

Chap nhan toan bd yéu cau khoi kién ctia Cong ty cd phan luong thuc P dbi véi
Téng Cong ty cb phan bao hiém S.

Tuyén xu:

1. Budc Tong Cong ty cb phan bao hiém S (BSH) phai tra cho Cong ty cd phan
lwong thuc P s6 tién 1a 3.248.090.273 dong.

2. An phi kinh doanh thuong mai so tham:

+ Tong Cong ty c6 phan bao hiém S phai chiu 14 96.961.805 dong.

+ Cong ty cd phan luong thuc B dugc hoan tra lai sd tién tam Gng an phi da
noép 1a 56.420.000 dong theo Bién lai thu tién tam tng 4n phi sé 0007492 ngay
20/9/2019 cta Chi cuc Thi hanh 4n dan su quan Hai Chéu, thanh phd Pa Nang.

Ngoai ra, Ban 4n so thim con tuyén vé quyén khang cdo va nghia vu thi hanh
an.

* Sau khi xét xtr so tham, trong han luat dinh bi don Téng Cong ty cd phﬁn bao
hiém S khang cao toan bd ndi dung Ban an dan sy so tham s6 11/2020/KDTM-ST
ngay 15/6/2020 ctia Toa 4n nhan dan quan Hai Chau, thanh phd Pa Nang. Pé nghi
Toa an cép phtc tham xem x¢ét lai toan bd noi dung ban an so tham.

* Ngay 20/7/2020, Vién kiém sat nhan dan thanh phé Pa Néng c6 Quyét dinh
khang nghi phac tham s6 02/QD-KNPT-KDTM d6i véi Ban an dan sy so tham sé
11/2020/KDTM-ST ngay 15/6/2020 ctia Toa an nhan dan quan Hai Chau, thanh phé
Pa Néng. Bé nghi Tda 4n nhan dan thanh phé Pa Nang xét xir phiic tham Hay toan
bo Ban an dan su so tham, chuyén hd so cho Toa an nhan dan quan Hai Chau, thanh
phd Pa Nang giai quyét lai theo thu tuc chung, vai ly do Toa an cap so tham di vi
pham nghiém trong vé t6 tung va ndi dung, thu thap ching ci khong day du caa dan
dén viéc giai quyét vu an thiéu can cir 1am anh huong dén quyén va loi ich hop phép
cta duong su. Cu thé nhu sau:

1. V& t6 tung:

* Tha nhét, vé thanh phan ngudi tham gia to tung:



- Toa &n cép so tham xac dinh 40 t6 chirc, c& nhan, ho 1an can cdng trinh bi
thiét hai tham gia té tung trong vu 4n voéi tu cach ngudi 1am chung 13 khong dung, can
xac dinh 1a nguoi c6 quyén loi, nghia vu lién quan.

- Khong dwa nha thau thi cdng phan méng coc va két cau phan ngam cua cong
trinh Chung cu F-Home vao tham gia té tung véi tu cach 1 nguoi ¢6 quyén loi, nghia
vu lién quan.

- Khong dua Ngan hang TMCP Sai Gon - Ha N¢i 1a nguoi dugc thu hudng bao
hiém vao tham gia t6 tung véi tu cach 13 nguoi co quyén loi, nghia vu lién quan.

- Viéc xac dinh Cong ty ¢ phan giam dinh Nang luong V 14 ngudi co quyén
loi, nghia vu li€n quan 1a chua chinh x4c ma phai 1a nguoi [am chung.

* Thir hai, vé& ap dung phap luat:

- Ap dung Piéu 46 Luat Kinh doanh bao hiém 1a khong dung, can phai ap dung
cac quy dinh vé Hop ddng bao hiém trach nhiém dan sy tai myuc 4 Chuong II Luat
kinh doanh bao hiém.

- Khéng ap dung cac quy dinh cta Bo luat dan sy vé bao hiém, bao hiém trach
nhiém dan sy va boi thuong thiét hai ngoai hop hop dong dan dén vi pham vé to tung
14n noi dung.

2. V& noi dung:

- V& xac dinh nguy@n nhan ton that: Toa 4n cip so thdm cin ctr vao “két luan”
ctia Béo céo giam dinh ngay 31/3/2018 cua Cong ty ¢ phan giam dinh ning luong V
dé quyét dinh vé trach nhiém chi tra bao hiém cua Tong Cong ty ¢6 phan bao hiém S
1a khong dtng phéap luat, vi pham cac quy dinh tai khoan 2 Piéu 97 va biéu 102 cua
Bo luat To tung dan su. Bao céo trén khdng phai bao cao giam dinh tu phép theo quy
dinh tai khoan 1 Biéu 2 Luat Giam dinh tu phap, dong thoi “két luan” tai trang 20 Béo
céo giam dinh nay khong phai 1a két luan vé nguy@n nhan ton that cia Bao céo. Do d6
can huéng dan cho dwong sy €6 yéu cau trung cau giam dinh xac dinh nguyén nhan
gay ra thiét hai, 16i caa cac bén méi co co sé viing chac giai quyét vu an, ap dung
dung cac quy dinh cta phap luat, cac thoa thuan giita cac bén da dugc trich dan néu
trén.

- Vé muc bdi thuong thiét hai: Toa an cap so tham cin cir vao s tién ma Cong
ty ¢6 phan luong thuc D trinh bay 1a d4 boi thuong cho cac t6 chic, ca nhan/ho dan
lan can c6 ching tir kém theo dé budc Tong Cong ty ¢6 phan bao hiém S phai thanh
toan tién bao hiém cho Cong ty c6 phan luong thuc D 14 thiéu can ctr, chua khach
quan. Trudng hop cac bén co tranh chap vé muac boi thuong thi can huéng dan cho
cac duong su yeu cau giam dinh vé thiét hai xay dung, du toan kinh phi khic phuc
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thiét hai 1am can ct giai quyét chinh xac vu an, déng thoi ciing 13 bao dam duoc tét
nhat quyén va loi ich hop phap cua céc to chuc, ca nhan, ho dan bi thiét hai.

* Tgi phién toa phlc thdm, dai dién Vién kiém sat nhan dan thanh phé Pa
Ndang phét biéu y kién:

+ Viéc tuan theo phap luat té tung caa Tham phan, Hoi ddng xét xir, Thu ky
phién tda va cua ngudi tham gia té tung trong qué trinh giai quyét vu an o giai doan
phlc tham 1a dam bao céc quy dinh caa Bo luat T6 tung dan su.

+ V& quan diém giai quyét vu an: Can ct Diéu 284 Bo luat T tung dan su,
Vién kiém séat nhan dan thanh phé Pa Ning thay ddi noi dung khang nghi tai Quyét
dinh khang nghi phic tham sé 02/QD-KNPT-KDTM ngay 20/7/2020. Do tai phién
tda phlc tham, dai dién cia Cong ty cb phan luong thuc B va Tong cong ty c6 phan
bao hiém S da thong nhat vé nguyén nhan gay ra ton that déi véi cac cong trinh 1an
can xung quanh viéc xay dung du an Chung cu F-Home theo két luan tai B&o céo
giam dinh ngay 31/3/2018 cua Cong ty ¢6 phan giam dinh nang luong V 1a “do qud
trinh thi cdng phan méng coc, két cau phan ngam cong trinh F-Home dd gdy dich
chuyén dat nén lam sut, 1Gn, nizt nghiéng, hw hong cac cong trinh 1an cdn ” va mic do
thiét hai 1a 2.159.000.000 dong. Cong ty c6 phan luong thuc D ciing da thay doi yéu
cau khai kién d6i véi sb tién 3.248.090.273 dong ma Toa &n cap so tham buoc Tong
Cong ty c6 phan bao hiém S phai tra, d& nghi Tong Cong ty c6 phan bao hiém S phai
tra cho Cong ty c¢6 phan luong thuc D s6 tién 1a 2.159.000.000 dong, dugc trir di
500.000.000 dong da tam tng trudc, sb tien Tong Cong ty co phan bao hiém Scon lai
phai tra 13 1.659.000.000 d¢6ng. Tong Cong ty ¢ phan bao hiém S xac dinh vé nghia
vu bao hiém thi Tong Cong ty phai thuc hién tra nhung dé co can ctr bdi thudng s6
tién 01 ty dong hay trén 01 ty dong thi xem xét day co phai 1a 01 vy tén that hay nhiéu
vu ton that.

Can ctr khoan 2 Diéu 308 Bo luat T tung dan su, d& nghi chap nhan khang céo
ctia Téng Cong ty c6 phan bao hiém S va khang nghi cua Vién kiém sat nhan dan
thanh phd Pa Nang. Sira Ban an dan su so tham so 11/2020/KDTM-ST ngay
15/6/2020 cua Toa an nhan dan quan Hai Chau, thanh ph Pa Ning, chap nhan yéu
cau khai kién caa Cong ty ¢ phan luong thuc B d6i véi Tong Cong ty cd phan bao
hiém S. Buoc Tong Cong ty cb phan bao hiém S phai thanh toan tién bao hiém cho
Cong ty ¢4 phan lwong thuc Pa Néng s6 tién 1a 1.690.000.000 ddng.

NHAN PINH CUA TOA AN:

Sau khi nghién cizu céc tai lidu, chiing cir €6 trong hé so vu dn dwoc tham tra
tai phién toa va cin cir vao két qua tranh ludn tai phién toa; sau khi dai dién Vién
kiem sat phat biéu y kién, Hoi dong xét xir nhdn dinh:
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[1] Vé thua tuc t6 tung: Ngudi lam chimg duoc Toa an tong dat hop 16 nhung
vang mat tai phién toa. Can ctr cac Diéu 229, 296 Bo luat Té tung dan su, Hoi dong
Xét xtr tién hanh xét xir vang mat nhitng nguoi 1am ching.

[2] V& noi dung vy an: Ngay 21/5/2014, Cong ty ¢6 phan luong thuc B c6 ky
két Hop dong bao hiém sé 015-02/14/03.LA/HD/00003 véi Tong Cong ty co phan
bao hiém S mua géi bao hiém vé moi rui ro thiét hai vat chat va bao hiém trach nhiém
cho bén tha ba d6i véi viéc xay dung cong trinh Chung cu F-Home, tai s6 16 duong
Ly Thuong Kiét, quan Hai Chau, thanh phé Pa Ning. Trong qué trinh thi cong xay
dung Chung cu F-Home di xay ra sy ¢ 1an, nat 1am anh huong dén 40 cong trinh,
nha & 1an can nén cac ca nhan/ho dan, to chic co don khiéu nai. Do d6, Uy ban nhan
dan thanh phé Pa Ning va So xay dung thanh phé Da Nang chi dao tam ding viéc thi
cong dé tién hanh khic phuc su ¢, thoa thuan phuong an boi thudng ddi vai cc ca
nhan/ho dan, t6 chirc bi thiét hai. Theo Cong ty c6 phan luong thuc P thi tong s6 tién
Cong ty di thoa thuan boi thuong 1a 4.488.925.273 dong, nhung can cir vao Diéu 8
ctia Hop dong bao hiém quy dinh vé mac khau trir c6 néu “Ddi vai thiét hai tai san
cua bén tha ba 20.000.000 ddong cho mdi sy ¢b hoic vu ton that, khdng &p dung véi
thiét hai vé ngudi”, nén sau khi khau trir thi sé tién bao hiém Téng Cong ty ¢6 phan
bao hiém S can phai chi tra cho Cong ty ¢6 phan luong thuc P 13 3.748.090.273 ddng,
nhung duoc trir s6 tién 500.000.000 dong ma Tong Cong ty ¢o phan bao hiém S da
tam Gng trudc, so tién Tong Cong ty co phan bao hiém S con phai thanh toan cho
Cong ty c6 phan luong thuc D 1a 3.248.090.273 ddng. Tong Cong ty cd phan bao
hiém S xac dinh c6 nghia vu trach nhiém bdi thuong theo quy dinh tai diéu khoan sé
MR120, tuy nhién cho rang 40 sy ¢6 caa cong trinh bi anh huong 1a cing mot nguyén
nhan nén duoc hiéu 12 01 vy ton that, vi vay mic boi thuong chi 1a 01 ty dong.

Tai Ban &n dan sy so tham s6 11/2020/KDTM-ST ngay 15/6/2020 cua Toa &n
nhan dan quan Hai Chau, thanh ph Pa Ning chap nhan yéu cau khai kién caa Cong
ty co phan lwong thuc B, budc Tong Cong ty c6 phan bao hiém S phai tra cho Cong ty
co phan lvong thuc S s6 tién 1a 3.248.090.273 dong. Khong dong y véi quyét dinh caa
Ban an dan sy so tham, Tong Cong ty c¢6 phan bao hiém S khang cao dé nghi xem xét
lai.

Tai phién tda phic tham, dai dién caa Cong ty c6 phan luong thuc P va Tong
Cong ty ¢ phan bao hiém S théng nhat duoc vé nguyén nhan gay ra ton that dbi véi
cong trinh ciia 40 ca nhan/ho dan, to chire 1an can xung quanh viéc thi cong xay dung
du an Chung cu F-Home theo két luan tai B4o céo giam dinh ngay 31/3/2018 cua
Cong ty co phan giam dinh nang lugng Viét Nam 1a: “Do qud trinh thi ¢éng phan
mong coc, két cau phan ngam cong trinh F-Home dd gdy dich chuyén dat nén 1am sut,
14N, nit nghiéng, hu hong cac cong trinh 1an cdn” va muc d6 thiét hai cho céng trinh
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1a 2.159.000.000 ddng. Bong thai, Cong ty cd phan luong thuc D di thay ddi yéu cau
khoi kién ddi véi sb tién 3.248.090.273 dong ma Toa &n cap so tham budc Tong Cong
ty ¢ phan bao hiém S phai tra cho Céng ty ¢ phan luong thuc D, chi yéu cau Téng
Cong ty co phan bao hiém S phai tra cho Cong ty ¢ phan luong thuc D s6 tién la
2.159.000.000 ddng, dugc trir di sé tién 500.000.000 ddng da tam Gng trudc, s6 tién
Tdng Cong ty c6 phan bao hiém S con phai tiép tuc tra 1a 1.659.000.000 déng. Tong
Cong ty c6 phan bao hiém S xac dinh s& c6 nghia vu bdi thuong theo Hop dong bao
hiém, tuy nhién dé c6 can ct trach nhiém bdi thuong sb tién 1.000.000.000 dong hay
nhiéu hon thi cin xem xét day c6 phai 12 01 vuy tén that hay nhiéu vy ton that.

Hoi dong xét xur xét thay: Dé hiéu nhu thé ndo vé “mdi vu ton that” thi hién nay
cac bén duong su chua dan chiéu ra cac van ban quy pham phap luat dé diéu chinh
thuat ngir nay va trong hop ddng ciing chua giai thich tir ngir “mdi vu tén that” duoc
hiéu nhu thé ndo, tat ca cac su ¢ xay ra do cling mot nguyén nhan duoc hiéu 1a mot
vu ton that, hay cir mdi mot sy ¢ cdng trinh bi anh hwong 14 mot vy ton that. Theo
Piéu 21 caa Luat kinh doanh bao hiém c¢é quy dinh “Trong truong hop hop dong bao
hiém co diéu khoan khdng 16 rang thi diéu khoan dé duoc giai thich theo huéng ¢ lgi
cho bé&n mua bao hiém”. Trong qua trinh thi cong xay dung Chung cu F-Home d3 xay
ra su ¢b 10n, nut 1am anh huong dén 40 cong trinh, nha & 1an can caa cac ca nhan/ho
dan, t6 chirc nén dugc xem la nhiéu vy ton that. Tai phién toa phuc tham, Cong ty co
phan lwong thyc P yéu cau Tong Cong ty co phan bao hiém S phai thanh toén tién
bao hiém véi s tién 1.659.000.000 dong 1a c¢6 can ct, phi hop véi diém d khoan 1
Diéu 18, cac Diéu 52, 53, 54, 55 Luat Kinh doanh bao hiém dwgc Hoi dong xét xir
chap nhan. Can budc Tong Cong ty ¢6 phan bao hiém S phai thanh toan sé tién bao
hiém cho Cong ty ¢ phan luong thuc P 1a 1.659.000.000 dong theo dé nghi cua dai
dién Vién kiém sat nhan dan thanh phé Da Nang tai phién toa.

Do chap nhan khang cao cua Tong Cong ty bao hiém S va chap nhan khang
nghi caa Vién kiém sat nhan dan thanh phé D tai phién toa, can cir vao khoan 2 Piéu
308 Bo luat T6 tung dan su Hoi dong xét xir sira Ban an dan sy s6 11/2020/KDTM-
ST ngay 15/6/2020 cta Toa 4n nhan dan quan Hai Chéu, thanh phé Pa Nang.

[3] VVé an phi kinh doanh thuong mai:

[3.1] An phi kinh doanh thuong mai so tham: Téng Cong ty c6 phan bao hiém
S phai chiu an phi 1a 61.770.000 dong.

+ Cong ty ¢6 phan luong thyc B khéng phai chiu nén duoc hoan tra lai s6 tién
tam tng an phi so thim da nop 56.420.000 ddng tai bién lai thu tién tam tng an phi sé
0007492 ngay 20/9/2019 cuaia Chi cuc thi hanh an quan Hai Chau, thanh phd Pa Ning.
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[3.2] An phi kinh doanh thuwong mai phdc tham: Do chap nhan khang c&o nén
Tdng Cong ty bao hiém S khdng phai chiu an phi theo quy dinh tai Diéu 148 Bo luat
T4 tung dan su.

Vi cac e trén;

QUYET PINH:

Cin cr vao: - Khoan 2 Diéu 308, diém b, g khoan 1 Biéu 40, cac Piéu 147,
148, 229, 296 B6 luat Té tung dan su; diém d khoan 1 Diéu 18, cac Diéu 21, 30, 52,
53, 54, 55 Luat Kinh doanh bao hiém; Nghi quyét 326/2016 ngay 30/12/2016 cua Uy
ban thuong vu Qudc Hoi quy dinh vé muc thu, mién, giam, thu, nop, quan ly va st
dung an phi va I€ phi Toa an.

Chép nhén khang cdo cia Téng Cong ty c6 phan bao hiém S;

Chap nhan khang nghi cua Vién kiém séat nhan dan thanh phé Da Nang;

Sira Ban an dan su so tham sé 11/2020/KDTM-ST ngay 15/6/2020 ctia Toa 4n
nhan dan quan Hai Chau, thanh phd Pa Ning.

Chép nhan yéu cau khoi kién vé “Tranh chap hop dong bao hiém” ctua Cong ty
cb phan luvong thue D d6i voi Tong Cong ty c6 phan bao hiém S.

Tuyén xi:

1. Budc Tong Cong ty cd phan bao hiém S (BSH) phai thanh toén tién bao hiém
cho Céng ty c6 phan luong thuc B (Danafood) sé tién 1a 1.659.000.000 dong, (Mot ty,
sau tram nam muoi chin triéu dong).

Ké tir ngay c6 don yéu cau thi hanh an ctia ngudi duoc thi hanh 4n cho dén khi
thi hanh 4n xong, bén phai thi hanh 4n con phai chiu khoan tién 13i cta sb tién con
phai thi hanh 4n theo muc 1i suat quy dinh tai cac Diéu 357, 468 Bo luat dan sy nim
2015 trur truong hop phap luat co6 quy dinh khéc.

2. An phi kinh doanh thuong mai so tham: 61.770.000 ddng (sau muoi mot
triéu, bay trim bay muoi nghin dong), Tong Cong ty co phan bao hiém S (BSH) phai
chiu.

+ Hoan tra cho Cong ty c6 phan luong thuc D s6 tién tam tGng an phi so tham
d3 nop 13 56.420.000 dong (ndm muoi sau triéu, bon trim hai muoi nghin dong) theo
bién lai thu tién tam ang an phi s6 0007492 ngay 20/9/2019 cua Chi cuc thi hanh an
quan Hai Chau, thanh phd Pa Nang.

3. An phi kinh doanh thwong mai phtc thim: Téng Cong ty ¢ phan bao hiém S
(BSH) khong phai chiu va dugce hoan tra s tién tam tng an phi kinh doanh thuong
mai phlc thim di ndp 2.000.000 ddng (hai triéu dong) tai bién lai thu sé6 0009263
ngay 06/7/2020 ctia Chi cuc Thi hanh an dan sy quan Hai Chau, thanh phd Pa Ning.
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4. Ban an phuc tham c6 hiéu luc phap luat ké tir ngdy tuyén &n va duogc thi hanh
theo quy dinh tai Piéu 02 Luat thi hanh 4n dan sy, nguoi dugce thi hanh an dan sy,
ngudi phai thi hanh 4n dan sy c¢6 quyén thoa thuin thi hanh 4n, quyén yéu cau thi
hanh 4an, ty nguyén thi hanh an hoic bi cudng ché thi hanh an theo quy dinh tai cac
Diéu 6, 7 va 9 luat thi hanh 4n dan su. Thoi hiéu thi hanh 4n dan su duge thuc hién
theo dinh tai diéu 30 luat thi hanh an dan su.

Noi nhgn: TM. HOI PONG XET XU PHUC THAM
- VKSND TP Pa Ning; THAM PHAN - CHU TQA PHIEN TOA
- Chi cyc THADS quan Hai Chau;

- TAND quan Hai Chau;

- Céc duong su;

- Luu hd so vu an.

Tran Hoai Son
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