TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Poc 1ap - Tw do - Hanh phiic

Ban 4n sb: 413/2022/LD-PT
Ngay 26/7/2022
V/v Tranh chip don phuong cham

dut hop ddng lao dong.
NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO HO CHi MINH

- Thanh phéin Hpi dong xét xir phiic thdm géom co:

Thim phan - Chii toa phién toa:  Ong Bui Lién Minh

Cdc Thdam phdn: Ba Pham Thi Thanh Truc

Ong Nguyén Ngoc Tai

- Thuw ky phién toa: Ba Ha Hoa Thién

- Dgi di¢n Vién Kiém sit nhan dan thanh phé Hé Chi Minh tham gia
phién toa: Ong Tran Vi¢t Anh - Ki€m sat vién.

Trong cac ngay 14 va 26 thang 7 nam 2022 tai tru s6 Toa an nhan dan
Thanh ph6 H6 Chi Minh xét xur phic thdm coéng khai vu an thu Iy s
17/2022/LDPT ngay 30/5/2022 vé: “Tranh chap don phuong cham dut hop dong
lao dong .

Do ban 4n lao dong so thim sé 20/2022/LD-ST ngay 07/4/2022 cua Toa
an nhan dan quan Tan Binh Thanh ph6é H6 Chi Minh bi khang c4o.

Theo Quyét dinh dua vu an ra xét xtr phuc tham sé 2378/2022/QD-PT
ngay 16/6/2022 gitra cac duong su:

1. Nguyén don: Ong T, sinh nam 1992,

Dia chi: 309/25/8 T, phudng P, quan T, Thanh phé H6 Chi Minh (c6 mait).

Nguoi bao vé quyén va loi ich hop phap cua nguyén don: Luét su T, cong
tac tai Van phong Luat su P thudc Poan Luat su Thanh phé H6 Chi Minh (c6
mat).

2. Bi don: Cong ty J.

Pia chi: A75/6K/14 B, Phuong H, quan T, Thanh phd Ho Chi Minh.

Nguoi dai dién theo phap luat: Ong T1 sinh nam 1973 Tru tai: T6 6,
phuong L, quan H, Thanh ph6 Ha N§i. Chtrc danh: Gidm doc.

Nguoi dai dién hop phap: Ba T, sinh nam 1989. Dia chi: A75 B, Phuong

H, quéan T, Thanh ph6 Hd Chi Minh. La nguoi dai dién theo Gy quyén. Gidy uy
quyén sd 01/2021/UQ-FITT ngay 18/3/2021 cua Giam dbc cong ty (co mit).

NOI DUNG VU AN



Theo don khéi kién dé ngay 12/01/2021, trong qud trinh gidi quyét va tai
phién toa nguyén don ong T trinh bay:

Ngay 16/3/2019, ong T va Cong ty J c¢6 ky hop dong lao dong sd
02/2019/HPLD-J, xac dinh thoi han 01 nam véi thot han tir ngay 16/3/2019 dén
15/3/2020, vo1 cac ndi dung cu thé nhu sau: Muc lvong chinh 1a 4.472.600
ddng/thang, cac ché do khac nhu tién thuong va lwong thang 13 theo quy ché
cong ty, chirc danh chuyén mon 1a nhan vién khai thac, dia diém lam viéc tai:
AT75/6K/14 B, Phuong H, quan T, Thanh phdé H6 Chi Minh va c6 thé diéu dong
theo nhu cdu cong viéc.

Két thuc thoi han hop dong lao dong, 6ng van tiép tuc di lam tai cong ty.
Truéc d6, ngay 01/01/2020, hai bén ky phu luc hop ddéng s6
016/2020/PLHPLP-J dé diéu chinh mic lwong chinh 1a 4.729.400d/thang cung
cac quyen loi vé thuong, luong thang 13 theo quy ché cong ty ap dung tir ngay
01/01/2020.

Vao thang 8 nam 2020 nguoi quan ly 1a 6ng S ¢6 ndi voi ong 1a cho Ong
nghi viéc dé dwa nguoi khac vao 1am nén trong cong viéc chén ép 6ng. Do birc
xtc nén ngay 30/9/2020, dng ¢ nhan tin néi dung: “Em khong lén ngay duorc,
khong duoc anh ndi van phong xudt don cho em théi viéc...”. Pén ngay
03/11/2020, cong ty yéu cau 6ng qua lam viéc tai kho va hét thang 1 1/2020 phai
1am don xin nghi viéc dé nguoi khac lam viée thé vi tri cia 6ng. Ong dong ¥ qua
lam viéc tai kho ma khong lam don nghi vi 6ng khong c6 y dinh nghi viéc tai
cong ty. Két thiic ngay 30/1 172020, cong ty khong cho ong lam viéc, thong bao
da thanh toan luong va chét s6 bao hlem xa hoi cho 6ng dén hét thang 11/2020.
Ngay 04/01/2021, cong ty lién hé yéu cau éng vao cong ty nhan hé so nghi viéc
va to ro1 bao hlem x3 hoi chbt dén thang 9/2020. Bén ngay 14/12/2021, cong ty
c6 giao tra lai cho 6ng t& roi chét bao hiém x4 hoi cua thang 10 va 11/2020 tai
Tda an. Ong ciling chua nhin dugce quyét dinh giai quyét thoi viéc ctia cong ty dé
lam thil tuc hudng bao hiém that nghiép. Cong ty thanh toan luong qua hinh
thirc chuyén khoan qua ngan hang, hang thang cac muc khac nhau, thang 7/2020
la 7.131.872d6ng, thang 8/2020 1a 7.461.872 dong, thang 9/2020 1a 7.501.872
dong, thang 10/2020 14 7.581.872 dong, thang 11/2020 1a 6.501.

Ong T yéu cau giai quyét:
Tuyén viéc cham dut hgp dong lao dong clia Cong ty J dbi voi ong T 14 trai
phap luat va budc Cong ty J phai thuc hién cac trach nhiém sau:

1. Nhan 6ng T trd lai lam viéc va thuc hién viéc ky hop dong khong xac
dinh thoi han v6i mirc luong chinh 1a 4.729.400d6ng cung cac quyén lgi lién
quan theo quy ché ndi bo cong ty, vi tri cong viéc 1 nhan vién khai thac, truong
hop vi tri nhan vién khai thac khong con thi hai bén ¢ thé thuong luong vi tri
khéc phu hop;

2. Thanh toan tién luong cho 6ng T trong nhiing ngay khong dugc lam
viéc, tam tinh tir ngay 01/12/2020 dén 31/3/2022 1a 16 thang, cu thé: Tu thang
12/2020 dén thang 5/2020 1a 7.235.872d x 06 thang = 43.415.232d6ng; Tur thang
06/2021 dén thang 9/2021 1a 04 thang do dich bénh Covid 19 13 4.729.400d6ng
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x 04 thang = 18.917.600d0ng; Tt thang 10/2021 dén thang 31/3/2022 la
7.235.872d x 06 thang = 43.415.232d6ng; tong cong: 105.748.064d6ng.

3. Theo don khéi kién 6ng yéu ciu giao tra td roi chdt bao hiém xa hoi tir
thang 10/2020 dén 11/2020 va dong bao hiém xa hoi, bao hiém y té, BHTN tur
thang 12/2020 dén khi nhan nhan ong T trd lai lam viée. Trudng hop chua dong
BHXH, BHTN tir thang 10/2020 thi phai dong cho dén khi nhan ong tré lai 1am
viéc. Do ngdy 14/12/2021 éng dd nhan to rdi chdt bao hiém x3 hoi tir thang
10/2020 dén 11/2020 nén 6ng xac dinh chi yéu cau Cong ty J dong bao hiém xa
hoi, bao hiém y té, bao hiém that nghi¢p tu thang 12/2020 dén khi nhan nhan
ong T trd lai lam viéc;

4. Boi thuong 02 thang tién luong do don phuong chdm dut hop dong trai
phap luat: 7.235.872d x 02 thang = 14.471.744ddng;

5. Boi thuong 45 ngay tién lvong do vi pham thoi gian bao trudc:
7.235.872d x 1,5 thang = 10.853.808d0ng;

6. Tién luong thang 13/2020 1a 7.235.872dong;
872 dong nén trung binh 01 thang 1a 7.235.872 dong.
Tong so tién yéu cau tam tinh dén ngay 31/3/2022 13 138.309.488ddng.

Truong hop cong ty J khong nhan ong tro lai 1am viée thi ngoai s tién yéu
cau néu trén, ong yéu cau cong ty bodi thuong cho ong 60 thang tién luong theo
hop ddng lao dong so tién 1a 4.729.400 x 60 thang = 283.764.000 dong.

Yéu cau Cong ty J thanh toan mot 1an ngay sau khi ban an cé hiéu luc phap
luat.

Ong khong yéu cau coéng ty thanh toan tién luong con thiéu thang
4,5,6/2020 vi gilra 2 bén c6 thoa thuan tam thoi nghi viéc va khong huéng luong
vao ngay 01/4/2020.

Bang luong 6ng dd sao ké cung cdp cho Toa an va c6 ngay tra luong 13
ngay 10/12/2020 noi dung luong thang 10/2020 nhung thuc té 1a lwong cia
thang 11/2020, noi dung ghi nhdm. Vi thang 10/2020 di nhan luong ngay
10/11/2020.

- Bi don Céng ty J c¢6 nguwoi dai dién theo iy quyén la ba T trinh bay:

Ba x4c nhan nhitng 15i khai ctia ong T vé qué trinh ky két hop dong lao
dong la dung. Cong ty xac nhan khong ky lai hop dong lao dong vé6i ong T sau
khi két thiic hop dong lao dong s6 02/2019/HPLD-J ngay 16/3/2019, ,ong T van
tiép tuc di lam tai cong ty va cong ty khong c6 bat ctr thong bao gi vé viéc chim
dut hop dong lao dong voi 6ng. Tuy nhién, ngay 01/4/2020, gitra cong ty va ong
T c6 thoa thuan vé viéc tam thoi nghi viéc va khong huong lvong tir ngay
01/4/2020 cho dén khi ¢ thong bao méi, trong thdi gian d6 cong ty van hd trg
cho 6ng T muc chi phi 1a 2.100.000 ddng. Sau khi nghi dich thang 4,5,6/2020,
cong ty c¢6 quyét dinh diéu chuyén éng T xubng bd phan kho 1am viéc tir thang
01/7/2020. Ong T di lam tir ngay 01/7/2020. Dén ngay 30/9/2020, ong T khong
dén cong ty 1am viéc thi nhan vién cong ty co lién hé qua dién thoai bao ong T
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di lam nhung ong T bao lai la khong di duge va 6ng T dé xuat cho ong T duoc
nghi viéc tai cong ty qua tin nhan. Ong T lam dén hét thang 10/2020. Ngay
03/11/2020, 6ng T tu y nghi viéc va khong dén cong ty 1am viéc cho dén ngay
30/11/2020. Viéc 6ng T tu ¥ khong dén cong ty tir ngay 03/11/2020 d3 vi pham
quy ché cong ty va bo lut lao dong. Trong qua trinh 1am viéc, 6ng T c6 thai do
khiém nha voi khach hang, ddi tac va déng nghiép moi. Cong ty J nhin duoc
nhiéu phan anh lién quan dén thai d6 lam viéc cua 6ng T nhu cong ty C6 phan
Giao nhan giao hang nhanh, cong ty Best INC... Tuy nhién, cong ty van tao
diéu kién dé ong T duoc 1am viée tai cong ty dén hét thang 11/2020. Pén hét
30/11/2020, cong ty ra quyét dinh giai quyét thoi viéc cho éng T ké tir thoi diém
ngay 01/12/2020, Iy do 02 bén thoa thuén. Tuy nhién, Cong ty cho 6ng T nghi
viéc voi 03 1y do: Theo nguyén vong ctia dng T qua tin nhan ngay 30/9/2020, do
quan 1y bao 6ng T mot s6 vi pham trong qua trinh 1am viéc va ong T d3 khong
dén cong ty lam viéc tir ngdy 03/11/2020 dén 30/11/2020. Tuy nhién, cong ty
ghi 1y do trong quyét dinh cho thoi viéc 1a 02 bén thoa thuan vi nghi cho nguoi
lao dong, thuan tién cho ong T trong qua trinh tim kiém cong viéc khac. Cong ty
da giao quyét dinh thoi viéc trén cho ong T kém td roi dong bao hiém xa hoi dén
hét thang 9/2020. Viéc giao nhan quyét dinh trén khong ghi nhan bang vin ban
tuy nhién 6ng T thyc nhan va khong co ¥ kién gi. Ngay 14/12/2021, da ban giao
tiép to roi dong bao hiém dén hét thang 11/2020 cho 6ng T.

Sao ké luong ngay 10/12/2020, 6ng T cung cip ndi dung ghi nham d6 1a
lwong ctia thang 11/2020. Ong T khong dén 1am viéc tai cong ty nhung cong ty
van hd trg cho ong sd tién 1a 6.501.872 dong dé ong T tim cong viéc mai.

Do d6, ddi véi cac yéu cau khai kién cua 6ng T, cong ty co y kién nhu sau:
Pong y nhan ong T 1am viéc tir ngay 01/12/2021, tuy nhién, ong T khong dong
va hién tai cling chua di lam; Con tat c4 cac yéu cau con lai cia 6ng T phia cong
ty khong dong y.

Véi ndi dung néu trén Toa an cap so tham da tuyén an:

- Can ctr Qiém a khoan 1 DPiéu 32, diém ¢ khoan 1 Piéu 35, diém a khpén 1
bicu 39, cac diéu 92, 93, 266, 273, 280, 208, 209, 210, 211 cta Bo luat T6 tung
dan sy nam 2015;

- Can cr cac Diéu 22, 23, 38, 41, 42, 103 ctia Bo luat Lao dong 2012;

- Can ct cac diéu 19, 21, 85, 86 va 89 cuia Luat bao hiém x3 hoi nam 2014;

- Can clr khoan 4 Diéu 3, Diéu 43 va Diéu 57 ctia lugt viéc lam nam 2013;

- Cén ¢t Diéu 13 cua Nghi quyét s6 01/2021/NQ-HDTP ngay 11/01/2021
cua Hoi dong tham phan Toa an nhan dan T61 cao;

- Can ¢t cac Diéu 12, 15, 26 Nghi quyét 326/2016/UBTVQH14 ngay
30/12/2016; Luat Thi hanh an dan su.

Hoi dong xét xir Quyét dinh:

1. Chép nhan mot phan yéu cau khoi kién ciia nguyén don - ong T cu thé
nhu sau:



- Tuyén hay quyét dinh giai quyét thoi viéc ddi véi nhan vién sd
14/2020/QDTV/J ngay 01/12/2020 ctia Cong ty J ddi véi ong T.

- Ghi nhan sy thoéa thuadn cua ong T va Cong ty J 1a Cong ty J nhén 6ng T
trd lai lam vi¢c va thuc hién viéc ky hop dong khong xac dinh thoi han véi muc
lwong chinh 13 4.729.400d6ng cing cac quyén loi lién quan theo quy ché noi bo
cong ty, vi tri cong viéc hai bén thuong luong stra d6i, bd sung hop dong lao
dong vé vi tri cong viée cua 6ng T cho phu hop theo quy dinh tai khoan 4 Piéu
Diéu 42 cua Bo luat Lao dong nam 2012.

- Bugc Cong ty J tra luong cho 6ng T trong nhiing ngay nguoi lao dong
khong dugc lam viéc tr ngay 01/12/2020 dén ngay 31/3/2022 so tién la
75.670.400d0ng; boi thuong 02 thang so6 tien 9.458.800dong

- Budc Cong ty J va ong T dong bao hiém xa hoi, bao hiém y té, bao hiém
that nghiép cho 6ng T trong nhiing ngay 6ng T khong duoc lam viéc tinh tir
thang 12/2020 dén khi nhan ong T tré lai lam viéc véi muac luong
4.72‘9.400d(‘3ng/théng theo quy dinh ctia phép luét tai co quan bao hiém c6 tham
quyeén.

- Bugc Cong ty J boi thuong cho 6ng T do vi pham quy dinh vé thoi han
bao trudce so tien la 2.522.346d0ng.

Téng cong so tien Cong ty J phai tra cho ong T 1a 87.651.546 dong.

2. Khong chap nhan mot bd yéu cau khoi kién cta nguyén don-6ng T cu
thé nhu sau:

- V& mirc luong lam can ctr tinh boi thuong thiét hai, dong bao hiém x4
héi, bao hiém y té, bao hiém that nghiép: Ong T yéu cdu muc luong 13
7.235.872ddng/thang, chi chip nhan muc luong theo hop dong lao dong la
4.729.400d6ng/thang;

- Khong chap nhan mot phan vé yéu cau thanh toan tién luong cho ong T
trong nhimg ngay khong dugc lam viée, tam tinh tur ngay 01/12/2020 dén
31/3/2022 v6i s6 tién 30.077.664dong.

- Khong chép nhan mat phﬁn vé yéu cau béj thuong 02 thang ‘gién luong
do don phuong cham dut hgp dong trai phap luat s6 tién 1a 5.012.944d6ng.

- Khong chap nhan mot phan ,Vé yéu cau boi thuong do vi pham thoi han
bao trudce 1a 29 ngay tuong duong so tién 8.331.462dong.

- Khong chap nhan yéu cau bi don tra tién luong thang 13 ciia nim 2020 14
7.235.872d0ng.

Ngoai ra an so thAm con tuyén vé an phi, quyén khang cdo cho cac bén
duong su.

Ngay 13/4/2022 bi don khang cdo toan bd ban an va dé nghi toa an cap

phuc thdm stra ban an so tham theo huéng khong chip nhan toan bd yéu cau
khaoi kién cia nguyén don:



Ngay 19/4/2022 nguyén don khang cdo ndm phan cta ban an so tham va
dé nghi Toa an cap phiic thdm stra ban 4n so thAm theo hudng chap nhan toan bo
yéu cau cua nguyén don.

Tai phién toa phiic thim:

Nguoi dai dién theo uy quyén cua bi don trinh bay yéu cau khang cdo:
Nguyén tir thang 9 nam 2020 cong ty co xdp xép lai lao dong, bd phan sorting
(xap xép) co6 thu xép cho nguyén don lam ca ngdy nhung nguyén don khéng
déng ¥, ngay 30/9/2020 nguyén don da nhan tin cho nguoi quan ly b phén la
anh S voi ndi dung khong dong y 1én lam ca ngay, néu khong duogc thi cho
nguyén don nghi viéc. Do nguyén don khong dong y 1am don xin nghi viéc nén
ngay 03/11/2020 cong ty b tri cho nguyén don sang lam kho hang ctia cong ty,
do anh V phu trach tuy nhién nguyén don khong lam va khong duoc chdm
cong. Cong ty khong tra luong thang 11 cho nguyén don ma chi hd trg nguyén
don trong thoi gian tim viéc mdi, chinh vi nguyén don 1a nguoi xin cham dut
hop ddéng lao dong va cong ty chung t61 chép thuan nén méi chdm dut hop
dong lao .dong voi nguyén don. Dé nghi hoi dong xét xir khong chap nhén toan
bo yéu cau cua nguyén don. Trong qua trinh giai quyét vu an tai cap so tham bi
don da xap xép dugc cong viée cho nguyén don nén cé dé nghi nguyén don tré
lai 1am viéc tir ngay 01/12/2021 nhung nguyén don khong dong y tré lai lam
viéc nén nay cong viéc do da cd nguoi dam nhiém, cong ty chung té1 khong
nhan nguyén don trd lai cong ty lam viéc nira. Tai phién toa ngay 14/7/2022,
ong S tham gia phién toa va cé trinh bay: Ong 1a ngudi phu trach bo phan
Sorting ctia cong ty va ong thira nhan 16i khai ctia ngudi dai dién theo Gy quyén
clia cong ty la dang su that. Ong V phu trach kho hang cong ty trinh bay vao
ngay 03/11/2020 nguyén don dugc phan cong dén kho cua cong ty lam viéc,
tuy nhién tai thoi diém nay ngudn hang it, nhan su da day du nén ong khong thé
sap xép cong viéc cho nguyén don, sau d6 thi nguyén don chi dén kho nhung
khong lam gi.

Nguoi bao vé quyén va loi ich hop phap ciia nguyén don trinh bay vé yéu
cau khang cdo:

Vé yéu cau huy bo quyét dinh giai quyét thoi viéc ddi véi CBNV sb
14/2020/QDTV/J ngay 01/12/2020 sau khi xem xét ban an toi da thay quyét
dinh nay da duoc dé cap trong ban an do d6 nguyén don xin rat phan khang
cao nay.

Vé tién lwong lam can c tinh tién bdi thuong: Toa an cap so thim dua
vao tién luong theo phu luc hop dong lao dong sd 016/2020/PLHPLD-J ngay
01/01/2020 1a chua day du boi 18 theo phuy luc hop dong thi ngoai khoan tién
lwong chinh nguyén don con dugc huong cac ché do khac nhu tién thudng va
lwong thang 13 theo quy ché cong ty. Nhu vay, tién luong 1am cin ct tinh tién
bdi thudng phai 1a tién lwong trung binh cua luong thuc lanh trong 6 thang lién
ké truéc khi su kién xay ra la 7.235.872d/thang. So tién cu thé duoc tinh nhu
Sau.

+ Tién luong trong nhiing ngay khong duoc lam viéc:



- Tir thang 12/2020 dén thang 5/2021 1a 43.415.232 ddng.

- Tir thang 6/2021 dén thang 9/2021 1a 18.917.600 dong (do dich bénh
covid nén tinh ti€n luong chinh)

- Tur thang 10/2021 dén thang 3/2022 1a 43.415.232 ddng.

Téng cac khoan trén 1a 105.748.064 dong.

- Tir thang 4 nam 2022 dén ngay xét xtr phuc thdm 1a 3,5 thang 1a
25.325.5524d.

+ Boi thudng thém 02 thang tién luong 1a 14.471.744 dong.

+ Boi thudng do vi pham thoi han bao trudce 45 ngay: 10.853.808 dong.

+ Thanh toan tién lwong thang 13 nam 2020 1a 7.235.872d.

Tong cac khoan cho dén ngay xét xtr phiic tham 1a 163.635.040 dong.

Dai dién Vién kiém sat nhan dan thanh phé H6 Chi Minh phat biéu ¥ kién:
V& hinh thac: Pon khang cdo cua duong su nam trong han luat dinh nén

hop 18. Hoi dong xét xir dung thanh phan, phién toa dién ra theo dung trinh tu va
quy dinh cua phép luét.

Vé ndi dung: Sau khi phan tich nhimng tinh tiét khach quan ctia vu 4n, can cr
vao khoan 2 Diéu 308 Bo luat T6 tung dan su, dai dién Vién kiém sat nhan dan
thanh phé HO Chi Minh dé nghi Hoi dong xét xir, khong chap nhan khang céo ciia
bi don va chap nhan mot khan khang cdo ciia nguyén don sira ban an so tham.

NHAN PINH CUA TOA AN:

Can cir vao tai liéu, chimg ctr da dugc xem xet tai phién toa, két qua tranh
tung tai phién toa sau khi phan tich, danh gia vé khang cao, cac tinh tiét ctia vu
an, viéc giai quyet xét xir ctia Toa an cdp so tham, d6i chiéu nhimg can cu
phap luat, Hoi ddng xét xir phuc tham nhan dinh:

[1] Ban an so tham s6 20/2022/LD-ST dugc tuyén vao ngay 07/4/2022,
ngay 20/4/2022 nguyén don khang cdo; ngay 21/4/2022 bi don khang cao.
Khang co cta cic duong sy nam trong thoi han luat dinh, nguyén don va bi
don c6 déng tién tam Gng an phi phic tham do d6 Toa an cap phuc tham chap
nhan giai quyét vu an theo trinh tu phtc tham.

[2] Bi don khang céo toan bd ndi dung ban an so tham, nguyén don khang
cao mot phan ban an so tham vé so tién boi thuong. Vi vay, Toa an cap phuc
tham s€ xem xét lai toan bd ndi dung vu an.

[3] Theo trinh bay ctia bi don tai phién toa phiic tham thi nguyén nhan cua
viéc chdm dat hop dong lao dong thé theo nguyén vong cua nguyén don dugc
thé hién qua tin nhin ngay 30/9/2019 véi ndi dung: “Em khéng lén ngay duwoc,
khéng dwoc anh néi van phong xudt don cho em théi viéc...”. Theo ong S la
ngudi quan 1y truc tiép cla nguyén don thi nguyén nhén cua tm nhin bét nguon
tir viéc nguyén don duoc didu chuyén sang 1am ca ngdy nhung lai phan dbi va
doi nghi viéc, nhung khong chiu lam don xin thoi viée. Tu su kién trén co thé
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thay nguyén don da thiéu ton trong su quan 1y diéu hanh hop phép cta nguoi st
dung lao dong. Tuy nhién dang 1& trong truong hop nay bi don co thé triéu tap
nguyén don dé tim hiéu 1y do va dua ra nhitng quyét dinh theo ndi quy cong ty,
truong hop nguyén don khong chip hanh sy diéu hanh hop phap cua ngudi s
dung lao dong thi c6 thé tién hanh viéc xur 1y ky luat lao dong theo quy dinh
phap luat. Khi chua tim hiéu rd nguyén nhan su viéc, bi don d tién hanh chim
dut hop ddng lao dong véi nguyén don 1a trai voi cac quy dinh tai Diéu 38 vé
truong hop nguoi st dung lao dong dugc quyén don phuong chdm dit hop
ddng lao dong véi nguoi lao dong.

[4] Vi Iy do trén quyét dinh giai quyét thoi viec s6 14/2020/QDTV/] ngay
01/12/2020 cuia bi don 1a trai phap luat. Bi don phai c6 trach nhiém bdi thuong
va thanh toan cac khoan tién phai tra cho nguoi lao dong theo quy dinh tai Piéu
41 BLLD nam 2012.

[5] Vé trach nhiém nhan ngudi lao dong tré lai lam viéc: Do quyét dinh
giai quyét thoi viéc cua nguyén don 13 trai phap luat nén bi don phai nhan
nguoi lao dong trd lai 1am viée voi vi tri cii (theo khoan 1 Piéu 41 BLLD nam
2012). Tuy nhién can cr vao cac bién ban hoa giai tai cép so tham, duoc su
thitra nhan cua cac duong su tai phién toa phtic tham, thi bj don da déng y nhan
nguoi lao dong tré lai lam viéc vao ngay 01/12/2021 theo yéu cau cua nguyén
don. Pay 1a quyét dinh duoc coi 1a sira sai cho quyét dinh giai quyét thdi viee
ctia bi don pht hop véi quy dinh vé trach nhiém cta nguoi st dung lao dong
nhan ngudi lao dong trd lai 1am viée khi don phuong chdm dut hop dong lao
dong trai phap luat. Do d6, nguyén don phai chdp hanh nghia vu ctiia ngudi lao
dong theo quy dinh tai diém b khoan 2 Piéu 5 BLLD nam 2012 vé viéc chép
hanh ndi quy lao dong, ky luat lao dong va sy diéu hanh hop phap cua nguoi st
dung lao dong. Viéc nguyén don khong tro lai lam viéc voi ly do su viée dang
duoc Toa an giai quyét 1a mau thun véi chinh yéu cau cua nguyén don vé viéc
nhian ngudi lao dong trd lai lam viéc, nén hop doéng lao dong sb
02/2019/HPLD-J ngdy 16/3/2019 gilla doi bén dugc cham dut ké tir ngay
01/12/2021. An so tham tinh cac quyén loi cua nguyén don duoc kéo dai cho
to1 ngay xet xu so tham 1a chua dung Toa an cap phuc tham sura lai cho dung
vé6i tinh tiét vu an.

[6] Ciing vi 1y do trén ma Toda an cip so thim cong nhan thoa thuan giita
doi bén vé viéc nguyén don trd lai lam viéc cho bi don 1a khong dung.

[7] V& tién luong 1am cin ¢t cho viéc bdi thuong: Toa an cap so tham tinh
tién luvong theo hop dong lao dong 1am co s¢ cho viée bdi thuong theo mirc
lwong chinh (Iwong thoi gian) 1a khong dung. Boi 18, theo khoan 1 va 2 Diéu 90
BLLD nim 2012; Diéu 21 Nghi dinh sé 05/2015/ND-CP ngay 12/01/2015 cua
Chinh phu quy dinh chi tiét va huong din thi hanh mdt sb nodi dung cua b luat
lao dong; Piéu 4 Thong tu s6 47/2015/TT-BLDTBXH Hudng dan thuc hién mot
sO diéu vé hop dong lao dong, ky luat lao dong, trach nhiém vat chat cua Nghi
dinh so 05/2015/ND-CP ngay 12 thang 01 ndm 2015 cta Chinh phu quy dinh
chi tiét va hudng dan thi hanh mot s6 ndi dung cia Bo luat lao dong thi “Tie ién
lwong bao gom murc lwong theo cong viéc hodac chirc danh, phu cap lwong va
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cdac khoan bé sung khdc”. Khong bao gdm khoan tién tra thém khi ngudi lao
dong lam thém gid, lam viéc vao ban dém va tién thudng, tién an gilta ca, cac
khoan hd tro, trg cép cua nguoi st dung lao dong khong lién quan dén thuc hién
cong viéc hodc chirc danh trong hop dong lao dong (diém a va diém b khoan 1
Piéu 21 Nghi dinh sé 05/2015/ND-CP). Va dugc tinh binh quan ctia 06 thang
lién ké trude khi sy viéc xay ra.

[8] Pdi chiéu bang luong: Thang 6 nam 2020 nguyén don nghi dich covid
chi huong tién hd tro nén khong tinh; thang 7/2020 nguyén don cé thu nhap
7.131.8724 trir tién an giita ca 730.000d va tro cap lam dém 1.080.000d tién
luong dé tinh bdi thuong s& 1a 5.321.872d; twong tu: thang 8/2020 thu nhap
7.461.872d@ — 730.000d — 960.000d = 5.771.872d; thang 9/2020 thu nhép
7501.872 @ — 730.000d — 1.000.000d = 5.771.872d; thang 10/2020 thu nhap
7.581.872d — 730.000d — 1.080.000d = 5.771.872d; thang 11 khong c6 s lidu vé
bita an giita ca va tién lam dém day 1a 16i cua nguoi st dung lao dong nén
nguoii lao dong duoc tinh tong thu nhap 13 6.501.872d; nhu vay luong binh
quan cua nguyén don sé& 1a: 5.827.872d. Do cap so tham khong tinh dung va du
khoan tién nay nén Toa an cap phiic tham sira cac khoan boi thuong va tra cho
nguoi lao dong cho dung quy dinh phap luét.

[9] Can clr theo yéu cau cua nguyén don, Diéu 42 BLLD nam 2012, cling
muc luong binh quan d3 duoc phén tich tai muc [8], thoi diém két thic hop
déng lao ddng gitra d61 bén dugc phan tich tai muc [5] Toa an cép phtc tham
xem xét lai cic yéu cau ctia nguyén don nhu sau:

[10] Tra tién luong trong nhitng ngay khong duoc 1am viée cong 2 thang
tién luong: Tién lwong duoc tinh tir ngay nguyén don bi cho nghi viéc
01/12/2020 dén ngay nguyén don khong trd lai lam viéc 01/12/2021 tong cong
14 thang. Riéng giai doan tir thang 6/2021 dén thang 9/2021(03 thang) nghi viéc
do dich bénh covid sé dugc tinh theo thoa thuan nghi viéc khong hudng luong
ngay 01/4/2020 trude diy duoc hd trg 2.100.000d/thang. SO tién ma bi don phai
thanh toan cho nguyén don (5.827.872d/thang x 11 thang) + (2.100.000d/thang x
3 thang) = 70.406.5924.

[11] Boi thuong do vi pham thoi han bao trude theo khoan 2 Piéu 38 va
khoan 5 Piéu 42 BLLD nam 2012: Cian cir theo tin nhin ctia ong S goi cho
nguyén don ngay 03/11/2020 c6 su thtra nhan cua nguyén don thi vao ngay trén
nguyén don dugc chuyén sang 1am viéc ¢ kho, va dng Sang c6 bao nguyén don
dén 30/11 nguyén don lién hé véi van phong dé 1am thu tuc thanh 1y hop dong
lao dong. Nhu vay, co thé thiy nguyén don di dugc thong bao trude 27 ngay, vi
pham thdi han bdo trude 18 ngay. Toa an cap so tham budc bi don phai boi
thuong do vi pham thoi han béo trude 1a ding nhung do tinh todn sai nén toa an
cap phiic thim c6 sira lai (5.827.872d/30ngdy : 26 ngay) x 18 ngiay =
4.034.680d.

[12] Yéu cau budc cong ty J dong bao hiém xi hoi, bao hiém y té, BHTN
tur thang 12/2020 dén khi nhan nhan ong T trd lai lam vigéc: Toa an cép so thAm
Can cu theo quy dinh tai khoan 1 Diéu 42 B9 luat lao dong nam 2012, céc diéu
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19, 21, 85, 86 va 89 cua Luat bao hiém xa hoi ndm 2014; khodn 4 Diéu 3, Diéu
43 va Piéu 57 cua luat viéc lam nam 2013 nén Hoi déng xét XUt can budc ca
Cong ty J va 6ng T dong bao hiém xa hoi, bao hiém y té, bao hiém that nghiép
cho ong T trong nhitng ngay ong T khong dugc 1am viéc tinh tir thang 12/2020
dén khi nhan ong T tré lai lam viéc v6i mic luong 4.729.400d0ng/thang theo
quy dinh cta phap luat tai co quan bao hiém c6 thim quyén. la dung. Tuy nhién
trach nhi€ém dong s6 tién phat cham dong cua bi don chua dugc Toa an cép SO
tham dé cap nén cap phiic thim bd sung phan nay.

[13] Xét yéu cau cua nguyén don yéu cau bi don tra tién luong thang 13 cua
nam 2020 1a 7.235.872d6ng.

Toa an cap so tham da cin clr vao bién ban hop hoi dong quan tri ngay
30/01/2021, quyét dinh quy dinh muc thuong thang 13/02/2021 va danh danh
sach thudng thang 13/2020 cua Cong ty J thi khong ong T khong cé tén trong
danh sach thuong thang 13/2020 phu hop véi véi thoa thuan tai khoan 1 Diéu 3
ctia hop dong lao dong s6 02/2019/HDLD-J ngay 16/3/2019 va iéu 1 cia phy
luc hop dong sé 016/2020/PLHPLD-J ngay 01/01/2020 thi lvong thang 13 theo
két qua kinh doanh quy dinh tai quy che tién luong cia cong ty. Va phu hop voi
quy dinh tai muc 3 phan III quy dinh vé luong thang 13 cta quy ché hoat dong
"ty theo tinh hinh kinh doanh ciia nam, HPQT céng ty quyét dinh thudng lwong
thang 13, mirc thuéng dwa trén hé sé thuong do HPOT céng ty quyét dinh, tinh
cho nhdn vién theo mirc lwong va thoi gian lam viéc trong nam; diéu kién
thuong: Nhan vién dwoc tinh sé chét danh sdch tai thoi diém ra quyét dinh cua
HPOT ¢6 hiéu lie (nhitng nhdn vién nghi triede ngay quyét dinh thuéng cé hiéu
lire khéng dwoe huong)" va ciing phi hop quy dinh tai Diéu 103 B luat lao
dong nam 2012. Do d6, ong T yéu cau bi don tra tién luong thang 13 ciia nim
2020 1a khong c6 co s& nén Hoi dong xét xir khong chap nhan. la dung, Toa an
cap phiic tham giir nguyén quyét dinh nay cua cap so tham.

[14] Vé an phi: Toa an cap Sy thAm budc nguyén don la nguoi lao dong
khoi kién yéu cau Toa an giai quyét nhimng van dé boi thuong thi¢t hai hodc vi bi
cham dut hop dong lao dong trai phap luat phai tra tién an phi so tham la trai
quy dinh tai diém a khoan 1 Piéu 12 Nghi quyét sd 326/2016/UBTVQH14 ngay
30/12/2016 Quy dinh vé mirc thu, mién, giam, thu, ndp, quan 1y vé st dung an
phi, 18 phi Toa an. An phi phuc tham: Nguyén don ciing khong phai chiu an phi
phuc tham.

Bi don phai chiu an phi so tham trén sb tién phai thanh toan cho nguyén
don cu thé 70.406.592d + 4.034.680d = 74.441.272d x 3% = 2.233.200d (tinh
tron). Do y€u céu cua bi don duoc chap nhdn mét phan nén bi don khéng phai
chiu &n phi phuc tham.

Vi cac 1€ trén;

QUYET PINH:
Can ctr vao khoan 2 Piéu 308 B luat T tung dan sy nam 2015.
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Nghi quyét sb 326/2016/UBTVQH14 ngay 30/12/2016 quy dinh vé muc
thu, mién, giam, thu, nop, quan ly v€ st dung an phi, 1€ phi Toa an.

Luat thi hanh 4n nam 2009 duoc sta ddi bd sung nam 2014.
Tuyén xir:

Chap nhan mdt phan yéu cau khang cdo cia nguyén don va bi don; stra
ban an so tham:

1. Chap nhan mot phan yéu cau khai kién ctia nguyén don - ong T cu thé
nhu sau:

a) Tuyén hiy quyét dinh giai quyét thoi viéc doi v6i nhan vién sb
14/2020/QDTV/J ngay 01/12/2020 cua Cong ty J doi voi ong T.

b) Hop dong lao dong s6 02/2019/HDLD-J ngay 16/3/2019 giita ong T va
Cong ty J dugc cham dut ké tir ngay 01/12/2021.

C) Bugc Cong ty J tra cho 6ng T tién luong trong nhimg ngay khong dugc
lam viéc, tién hd trg nghi dich covid nam 2021, boi thuong thém 02 thang tién
lwong 70.406.592d (bay muoi triéu bon trim le sau ngan nam tram chin muoi
hai dong).

d) Budc Cong ty J boi thuong cho ong T 18 ngay luong do vi pham thoi
han bao trudc 4.034.680d (bon triéu khong trim ba muoi bén ngan sau tram tam
muoi dong).

Tong cong s tién Cong ty J phai tra cho 6ng T la 74.441.272 dong (bay
muoi bon triéu bon trim bén muoi mdt ngan hai traim bay muoi hai dong).

Ké tir ngay ban an c6 hiéu lyc phap luat (461 v6i cac trudong hop co quan
thi hanh an co quyén chu dong ra quyét dinh thi hanh an) hodc ké tir ngay co
don yéu cau thi hanh an cua nguoi duoc thi hanh an (ddi v6i cac khoan tién
phai tra cho nguoi duoc thi hanh an) cho dén khi thi hanh 4n xong, bén phai thi
hanh 4n con phai chiu khoan tién 13i ciia s6 tién con phai thi hanh an theo mirc
141 suat quy dinh tai Diéu 357, Diéu 468 ctua Bo luat Dan sy nim 2015, trur
truong hop phap luat c6 quy dinh khéc.

e) Bugc Cong ty J va ong T dong bao hiém xa hoi bao hiém that nghiép,
bao hiém y t€ cho 6ng T trong nhiing ngay ong T khong dugc lam viée dugc tinh
tu thang 12 nam 2020 dén hét thang 11 nam 2021 vdi co s¢ dong cua thang 11
nam 2020. 7C6ng ty J chiu trdch nhi¢m dong tién phat cham dong theo quy dinh
cua Bao hiém xa ho1 Viét Nam.

2. Khong chap nhan mot phan yéu cau khoi kién cua 6ng T vé viéc budc
Cong ty J phai thanh toan tién luvong thang 13 nam 2020.

3. V& an phi:

- Nguyén don 6ng T khong phai chiu an phi lao dong so thém va phtc
tham. Hoan tra cho éng T 300.000 dong (ba trim _nghin d6ng) tién tam Ung an

phi so thdm ma 6ng T d ndp, theo bién lai thu tién tam Gng an phi, 1& phi Toa
an s6 AA/2019/0069132 ngay 23/02/2021 cia Chi cuc Thi hanh an quan Tan
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Binh, Thanh phé Hb Chi Minh. Hoan tra cho 6ng T 300.000 dong (ba trim
nghin ddng) tién tam tmg an phi phuc thAm ma 6ng T dd ndp, theo bién lai thu
tién tam Ung 4n phi, 1& phi Toa an s6 AA/2021/0031298 ngay 20/4/2022 cua Chi
cuc thi hanh an quan Tan Binh

- Bj don Céng ty J khong phai chiu 4n phi lao dong phuc tham. Cong ty J
phai chiu an phi lao dong so tham 1a 2.233.200 dong (hai triéu hai trim ba muoi
ba ngan hai trim d6ng) dugc khau trir vao sb tién tam tng an phi lao dong phuc
tham 1a 300.000 dong (ba tram nghin déng) ma Cong ty J d ndp theo bién lai
thu tién tam g an phi, 1& phi Toa 4n s6 AA/2021/0031326 ngay 26/4/2022 cua
Chi cyc Thi hanh 4n quan Tan Binh.

4. Truong hop ban an, quyét dinh duoc thi hanh theo qui dinh tai Diéu 2
Luat thi hanh an dan su thi nguoi dugc thi hanh an dan sy, nguoi phai thi hanh
an dan su c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tw nguyén
thi hanh 4n hodc bi cudng ché thi hanh 4n theo qui dinh tai cac diéu 6, 7, 7a, 7b
va 9 Luat thi hanh dn dan su; thoi hiéu thi hanh dn dugc thuc hién theo qui dinh
tai Diéu 30 Luét thi hanh 4n dan su.
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