TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIiA VIET NAM
TINH VINH LONG Doc lap - Tw do - Hanh phuc

Ban 4n sb: 64/2022/DS-PT

Ngay: 18/4/2022

V/v tranh chap: “Hop déng vay tdi sin va
hop dong 9Op hui”

, _ NHANDANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN TINH VINH LONG
- Thanh phan Hpi dong xét xvr phiic thdm gom co:
Tham phén - Chii toa phién toa: Ba Pham Thi Hong Ha

Cdc Tham phan: Ong Ping Vin Loc
Ba Pang Duy M§ Ngoc

- Thur ky phién toa: Ba Nguyén Thi Xuan Tinh - Thu ky Toa an nhan dan
tinh Vinh Long.

- Pai di¢n Vién Kiém sdt nhan déan tinh Vinh Long tham gia phién toa:
Ba L& Thi Tuyét Lan - Kiém sat vién

Ngay 18 thang 4 ndm 2022, tai tru s¢ Toa an nhan dan tinh Vinh Long xét
xu phuc tham cong khai vu an thu Iy 03/2022/TLPT - DS ngay 06 thang 01 ndm
2022 vé viée “Tranh chap hop dong vay tai san va hop dong gép hui”, do ban
an dan sy so thdm s6 49/2021/DS-ST, ngay 30 thang 11 nam 2021 cua Toa an
nhan dan huyén Tréqu, tinh Vinh Long bi khang cao, theo Quy¢t dinh dua vy
an ra xét xur phic tham s6 30/2022/Qb-PT ngay 14 thang 02 nam 2022 gitra cac
duong su:

- Nguyén don: Ba Nguyén Thi N - Sinh nim 1958; noi cu tra: Ap D, x4
A, huyén C, tinh Tra Vinh (C6 mat).

- Bi don: Ba Lé Kim T - Sinh nam 1949; noi cu tru: Ap A, xi B, huyén T,
tinh Vinh Long; tam tr: thi tran T, huyén T, tinh Vinh Long (C6 mat).

- Nguoi khang cao: Bi donba L& Kim T.

NOI DUNG VU AN:
. * Trong don khoi kién ngay 02/3/2021 va trong qud trinh Toa dn cdp so

tham gidi quyét vu dn, nguyén don Nguyéen Thi N trinh bay:

‘ Vao ngay 19/9/2020 (4m lich), ba Nguyén Thi N va ba L& Kim T c6 hop
dong hui; ba N lacha hui, ba T 12‘1‘ hui vién, day hui‘ loai 5.0Q0.00Qd, mot thang kéu
linh hyi mot 1an, day hui ¢6 22 phan, ba T ¢6 01 phan, hop dong bang van ban.

Thyc hién hop dong, ba T kéu linh hyi dau dugc sO tién 72.550.000d. Sau
khi Iinh hui, ba T ¢6 gop hui chét 02 lan dugce 10.000.0004 thi khong gop tiép cho
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dén nay. Ba T con phai tra cho ba N 62.550.000d. Do ba T vi pham nghia vu thyc
hién hop dong nén ba N yéu cau Toa 4n giai quyet budc ba T c6 trach nhiém tra
cho s0 tién hui con no 62.550.0004.

Dbi véi yéu cau phan t cua baT vé viéc yéu cau ba N tra lai 05 1an hyi ba
da gop 19.850.000d thi ba N khong dong y do ba T kéu linh hyi dau chir khong
phai chua linh hui va ba T gdp lai 02 1an hui chét néu trén.

Tai liéu chimg ctr chimg minh cho yéu cau khoi kién cua nguyén don la
hgp phap gom: Hop dong hui ngay 19/9/2020 (am lich) giira ba Nguyen Thi N va
ba Lé Kim T; danh sach hui vién.

] * Trong don phin 16 ngay 31/5/2021 va trong qud trinh Toa dn cdp so
tham gidi quyét vu dn, bi don Lé Kim T trinh bay:

Ngay 19/9/2020 (am lich), ba T thira nhan c¢6 tham gia hui do ba N lam chu
hui, loai hui 5.000.000d, day hui c6 22 phéan, ba T ¢6 tham gia 01 phan, ba T ¢6 ky
hop ddng hui do phia ba N ghi. Thuc hién hop dong ba T c6 gop 05 lan hui song
duoc 19.850.000d, ba chua kéu linh hui. Ba N cho rang ba kéu linh hui dau duoc
72.550.000d va gop lai 02 1an hui chét 1a khong ding, hop dong hui ngay 19/9/2020
(Am lich) ba c6 ky tén vao hop dong nhung phan goc phai phia dudi hop dong thé
hién bén B Lé Kim T kéu 161 hui 1.450.000d, hdt 72.550.0004 13 do ba N tu ghi vao,
ba chua kéu linh hui.

~ BaT khong dong v toan bd theo yéu gﬁu khoi kién ciaba N. Ba T phan :[6
yéu cau ba N ¢6 trach nhiém tra lai ba T 05 lan hui ba T gop vao cho ba N so tién
19.850.000d.

* Tai ban dn dan sw so tham s6 49/2021/DS-ST, ngay 30 thang 11 nim
2021, Toa an nhan dan huyén Tra On, tinh Vinh Long da quyét dinh:

Can cur cdc Diéu 463, 466, 471 ciia Bo ludt dén sw ndm 2015, Piéu 12, Diéu
14 Nghi quyet s6 326/2016/UBTVOHI14 ngay 30/12/2016 cua Uy ban Thuong vu
Quéc héi vé mike thu, mién, giam, thu, ndp, quan Iy va siv dung dn phi va 1é phi Toa
an.

Tuyén xu: Cﬁcfp nhdn yéu cau khéi kién ciia nguyén don Nguyén Thi N.
Bac yéu cau phan to cua bi don ba Lé Kim T.

Buéc bi don Lé Kim T co nghia vu tra cho Nguy‘e:n Thi N s6 tién
62.550.000d ( Sau mwoi hai triéu nam tram nam muoi nghin dong).

Ngoai ra, an so thAm con tuyén vé an phi dan sy so tham, nghia vu cham
thi hanh an va quyén khang cao cua cac duong su theo luat dinh.

Ngay 14/12/2021, ba Lé Kim T khang cdo toan bd ban 4n so tham sb
49/2021/DS-ST ngay 30/11/2021 cua Toa an nhan dan huyén Tra On, tinh Vinh
Long vé6i ndi dung: Yéu cau Toa 4n cap phuc tham béc yéu cau khoi kién cua ba
Nguyen Thi N; budc ba N c6 nghia vy trd lai cho ba T s6 tién hui ma ba T da
gop vao cho bé N 1a 19.850.000d.



Ly do khang cao: Ban an s6 49/2021/DS-ST ngay 30/11/2021 cua Toa én
nhan dan huyén Tra On, tinh Vinh Long vi pl}am trinh tu t0 tung, xét xur khong
khach quan, ap dit ching ctr lam thiét hai quyén lgi ich hop phap ctia ba T.

* Tai phién tda phiic thim:
- Bi don Lé Kim T gilt nguyén yéu cau khang céo. Ba T khong giao ndp
bd sung chimg ctr chimg minh cho yéu cau khang céo.

Ba T cho riang ba khong c6 nhan sb tién 72.550.000d cua ba N va ciing
khong cd gop hui chét 10.000. 000d nhu ba N trinh bay; ngugc lai, ba c6 dong
hui song cho ba N 05 1an véi s tién 19.850.000d. Ba T thira nhan chir ky tén
trong hop ddng hui ma ba N giao ndp cho Toa an la chir ky cua ba nhu’ng ba cho
rang khi ba ky thi hop d6ng hui chi c6 mau danh may, khong ¢ noi dung viét
tay & nhitng chd tréng.

- Nguyén don Nguyén Thi N théng nhat voi ban an so tham, khong dong
¥y v6i yéu cau khang cdo cuaba T. Ba N khang dinh ba c6 giao cho ba T s6 tién
hui 72.550.000d, ba T ¢6 ky nhan s tién nay; sau d6, ba T c6 gdp hui chét 02 lan
dugce 10.000.000d.

- Kiém sat vién dai dién Vién kiém sat nhan dan tinh Vinh Long phat biéu
quan diém:

+ Vé thi tuc: Tham phan, Hoi dong xét xur, Thu ky phién toa da thyc hién
dung trinh ty, tha tyc t6 tung trong qua trinh giai quyét vu an; cac duong su da
thue hién ding cac quy dinh cua Bo luét t tung dan su.

+ V& noi dung: D& nghi Hoi dong xét xtr ap dung khoan 1 Diéu 308 cua
Bo luat TH tung déan sy khong chap nhan yeu cau khang cao cua b1 don ba Lé
Kim T, gilr nguyén an so tham. Mién toan bd an phi cho ba T do ba 13 nguoi cao
tuoi.
NHAN PINH CUA TOA AN:

[1] Xét yéu cau khang cdo cua ba L& Kim T vé viéc stra ban an so tham
theo hudong khong chap nhan yéu cau khoi kién cua ba N:

[1.1] Tai Hop dong hui ngay 19/9/2020 am lich (nham ngay 04/11/2020)
c6 thé hién noi dung ba T hét hui voi sd tién 72.550.000d; noi dung nay dugc
ghi & phia cubi Hop dong hui ngay 19/9/2020 am lich, c6 bén giao tién la ba N
va bén nhan tién 1a ba T ky tén. Ba T thira nhan giita ba va ba N c6 1ap hop dong
hui, loai hui 5.000.0004, co 22 phﬁn, ba N 1a chu hui, ba T 1a hui vién, ba T tham
gia mot phan, dau thao hudng tién hoa hdng 2.000.000d; ngoai ra, ba T thira nhin
ba c6 ky tén vao hop dong nhung ba cho rang ba chua linh hui, ba khong c6 nhan sd
tién 72.550.000d va ciing khong c6 gop hui chét 10.000.000d¢ nhu ba N trinh
bay.

[1.2] Loi trinh bay ciia ba T vé viéc khong c6 nhén sb tién 72.550.000d va
khéng c6 gop hui chét 10.000.000d 1a khong phu hop véi chimg ctr 1a Hop dong
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hui ngay 19/9/2020 am lich va cac bién nhén vé viéc gop s6 tién hui
10.000.000d. Loi trinh bay nay cuia ba T mau thuan véi 101 trinh bay ctia ba N va
101 trinh bay cua ngudi lam chimg Truong Hong Hoa. Cu thé: Ba N khang dinh
ba da giao sb tién 72.550.000d cho ba T va ba T ¢ ky nhan phia cudi Hop dong
hui ngay 19/9/2020 am lich, ba T c6 gop hui chét tong cong 10.000.000d; con ba
Hoa trinh bay ba Hoa ¢ chung nha tro v&i ba T, do ba N khdng biét chit nénba T
c6 nho ba Hoa ghi hop dong hui cho ba N, ba T kéu linh dau, ba N ¢6 giao tién hyi
cho ba T tai phong tro ba T, ba T €6 ky nhén tién hui, con viéc ba T gop hui chét 02
1an v6i s6 tién 10.000.000d thi ba T giao tién cho ba N tai phong ctia ba Hoa.

[1.3] Xét thay, tai phién toa phtic thim, ba T chi c6 15i trinh bay ma khong
cung cap duoc chimg ctr chimg minh cho yéu cau khéng céo cta minh 13 ¢6 cin
ctr va hop phéap. Do dod, ban an so tham budc ba T tra cho ba N sd tién ng hui
62.550.000d 14 c¢6 can cir, phit hop vé6i quy dinh tai Diéu 471 ctua Bo luat Déan su
nam 2015.

[2] Déi vai yéu cau khang cdo cta ba Lé Kim T vé viée budc ba N tra lai
cho ba so6 tién hui song ma ba da dong cho ba N 05 lan, xét thay:

Ba T trinh bay rang ba ¢ gop 05 lan hyi song cho ba N dugc 19.850.000d va
yéu cau ba N tra lai s6 tién nay. Loi trinh by va yéu cau nay ciia ba T khong dugc
ba N thitra nhan. Ngoai 161 trinh bay nay ra ba T khong c6 ching ctr chimg minh
ba da gop hui cho ba N vai s tién 19.850.000d nén ban an so tham khong chap
nhan yéu cau phan t6 cia ba T 1a ¢6 cén ctr.

[3] Do d6, can cir khoan 1 Dicu 308 ctia B ludt TO tung dan sy, Hoi dong
xet xir khong chap nhan khang cao cua ba T, gitr nguyén ban an so tham nhu dé
nghi cua Kiém sat vién tai phién toa.

[4] Vé an phi: Do khong chap nhan khang cdo cta ba T, gilt nguyén ban
an so tham nén ba T phai chiu an phi dan sy phtc tham Do ba T 1a nguoi cao tudi
Vav ¢ don xin mién ndp tién ap phi nén ba T dugc mién ndp toan b an phi dan su so
tham va an phi dan sy phtic tham.

Vi cdc lé trén,

QUYET PINH:

Cian ctr khoan 1 Piéu 308 cua Bo luat TH tung dan sy;

Khéng chap nhan khang céo cua ba L& Kim T.

Giit nguyén ban 4n dan sy so tham s6 49/2021/DS-ST ngay 30/11/2021
cua Toa an nhan dan huyén Tra On, tinh Vinh Long.

Cin ctr cac Diéu 463, 466, 471 cua Bo luat Dan sy ndm 2015;

1L Chép nhén yéu cau khoi kién ctia ba Nguyén Thi N. Khong chdp nhan
yéu cau phan t6 cia ba Lé Kim T.



Buoc ba Lé Kim T c6 nghia vu tra cho ba Nguyén Thi N s6 tién no hui 1a
62.550.000d ( Sau muoi hai triéu nam tram nam muoi nghin dong).

Ké tir ngay c6 don yéu cau thi hanh 4n cta ngudi duoc thi hanh 4an cho
dén khi thi hanh xong, bén phai thi hanh 4n con phai chiu khoan tién 13i caa sd
tién con phai thi hanh an theo muc 13i suat quy dinh tai Diéu 357, Diéu 468 cua
B0 Iuat Dan sy nam 2015.

2. Vé dn phi: Can ct Piéu 147, 148 cua B0 luét T tung dan sy; diém d
khoan 1 Diéu 12 ctia Nghj Quyet sO 326/2016/UBTVQH 14 ngay 30/12/2016
ctia Uy ban Thuong vu Quédc hdi quy dinh vé mirc thu, mién, giam, thu, nop,
quan 1y va st dung an phi va 1€ phi Toa én,;

Mién ndp toan bd an phi dan su so tham va an phi dan su phiic tham cho
ba LEKim T,

Truong hop ban an dugc thi hanh theo quy dinh tai Diéu 2 Luat thi hanh
an dan sy thi nguoi dugce thi hanh dn dan sy, ngudi phai thi hanh 4n dan sy co
quyén thoa thuan thi hanh an, quyén yéu cau thi hanh 4n, ty nguyén thi hanh an
hoac cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7, 7a, 7b va 9 Luét thi
hanh an dan sy; thoi hiéu thi hanh an dugc thuc hién theo quy dinh tai Piéu 30
Luat thi hanh an dan su.

Ban 4n phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an./.

Noi nhin: TM. HQOI PONG XET XU PHUC THAM
- TAND cép cao tai TP.HCM; Tham phan — Chii toa phién toa

- VKSND tinh VL;

- TAND huyén Tra On;

- Chi cuc THADS huyén Tra On;

- Duong su;

- Luu: Toa Dan sy, hd so vu an. Pham Thi Hong Ha



