TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TiINH THANH HOA Péc lap - Tw do - M phiic

Ban 4n s6:16/2018/DS-PT

Ngay: 15/3/2018

VIV: “Tranh chdp hop dong
vay tai san”

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH THANH HOA
- Thanh phian Hpi dong xét xir phiic tham gom co:
Thdm phan - Chii toa phién toa: Ba Hoang Lan Phuong
Cdc Tham phdn: Ong L& Thanh Hing
Ba Lé Thi Dung
- Thur ky phién toa: Ba Pham Bao Yén - Thu ky Toa an nhan dan tinh Thanh Hoa.
- Pgi dién Vién kiém sdt nhan din tinh Thanh Hod: Ba Vii Thi Bich Thuy -
Kiém sat vién tham gia phién toa.

Ngay 15 thang 3 nam 2018, tai tru s Toa an nhan dan tinh Thanh Hoa, xét
xtr phtc tham cong khai vu an thy 1y s6: 87/2017/TLPT-DS ngay 26 thang 12 nim
2017 vé viéc: “Tranh chap hop dong vay tai san”, do ban 4n dan su so tham s
06/2017/DS-ST ngay 15/11/2017 ctia Toa an nhan thanh phé Sam Son bi khang céo,
theo Quyét dinh dua vu an ra xét xtr sd: 03/2018/QDPT-DS ngay 04 thang 01 nam
2018, gitra cac duong su:

Nguyén don: Ba Vii Thi Song H, sinh 1954.

Dia chi: S6 nha 68, dudong L, Khu phd T, phuong T, thanh phd Sam Son, tinh
Thanh Hoa.

Bi don: Chi Nguyén Thi B, sinh nim 1965.

Dia chi: S6 nha 22, duong L, khu phé M, phuong B, thanh phé Sam Son, tinh
Thanh Hoa.

Nguoi c6 quyén loi nghia vu lién quan: Chi Lé Thi M, sinh ndim 1969

Dia chi: s nha 03, duong C, Khu phé L, phuong B, thanh phé Sam Son, tinh
Thanh Hoa.

Tai phién toa, nguyén don, bi don, nguoi ¢ quyén loi nghia vu lién quan déu
cO mat.



NOI DUNG VU AN:

Theo ban an so tham, nguyén don ba Vi Thi Song H, trinh bay: Ngay
01/02/2016, ba H c6 cho ¢o6 cho chi Nguyén Thi B vay sd tién 300.000.000d (ba trim
triéu déng), khi vay co viét gidy vay tién, thoa thuan 13i xuat 1.000d/ngay/triéu, tra 1ai
hang thang, hen dén thang 6/2016 tra no géc. Hét thoi han vay, chi B khong tra dugc
no géc ma dé cho chi Lé Thi M tiép tuc tra 1ai dén ngay 01/4/2017 sau khi chdt no
gdc, 13i mot thoi gian. Cho dén thang 2/2017 ba H dén nha don déc viée tra no, yéu
cau thanh toan sb tién 300.000.000 dong nhung chi B khong tra va c6 thai do trén
tranh. Vi vay ba 1am don khoi kién ra Toa dé nghi Toa 4n budc chi Nguyén Thi B
phai co trach nhiém thanh toan cho ba s tién ng gdc 300.000.000 dong va no 1ii theo
quy dinh cda phép luat.

Bi don chi Nguyén Thi B trinh bay: chi cong nhan ngay 01/2/2016 chi c6 ky
vao gidy vay sb tién 300.000.000 dong cta ba H, 1ai xudt thoa thuan
1.000d/triéu/ngay (9.000.000 dong/thang), thoi han tra no 1a thang 6/2016, nhung chi
khong phai 12 ngudi nhan tién ma chi M 13 nguoi nhan tién, chi chi 1a ngudi trung
gian va ky vao gidy la dé 1am chtng dong thoi ¢é trach nhiém dén déc chi M tra no
cho ba H.

Tai B ban hoa giai vao cac ngay 25/9 va 25/10/2017, chi B cong nhan c6 ky
gidy nhan ng ba H sé tién 300.000.000 dong, nay ba H khoi kién chi 1a bi don, chi da
ky vao gidy thi chi phai chiju va cho rang vao thang 4/2017 chi da dua cho chi M s6
tién 200.000.000 dong vao dé tra cho ba H, hién nay chi con ng gbe 1a 100.000.000
ddng; Con viéc tra 14i hang thang, chi cing chi M vao tra 13i cho ba H 6 thang dau
(Trong dé: 3 thang dau tra 7.500.000 dong/thing va 3 thang sau trd 9.000.000
dong/thang), sau d6 chi va ba H gidn nhau nén chi khéng vao tra i nita ma dé cho
chi M vao tra 13i dén thang may chi khong biét. Nay ba H khoi kién ra Toa, chi dé
nghi Toa an trir s tién chi dd dua cho chi M 1a 200.000.000 dong véo tra cho ba H
vao thang 4/2017, chi chi con ng ba H 100.000.000 dong no gdc, dong thoi dé nghi
Tda an tinh lai 14i xuat theo quy dinh cta phap luat ké tir ngay vay cho dén nay, néu
s6 tién 1di da thanh toan con thiéu thi chj s& tiép tuc tra tiép, néu con thira thi dé nghi
trir i vao no gdc.

Nguoi c6 quyén lgi nghia vu lién quan, chi Lé Thi M trinh bay: Vao ngay
01/2/2016, chi ciing chi B vao nha ba H vay s tién 300.000.000 dong, nhung véi ndi
dung 1a chi B 1a nguoi dimg vay cho chi. Qué trinh vay, chi B vao tra 1ai cho ba H
duoc 6 thang dau, tra bao nhiéu chi khong biét, sau d6 chi vao tra 14i cho ba H. Pén
ngay 01/4/2017, chi B dua cho chi 200.000.000 dé)ng vao tinh toan vo1 ba H muc
dich 1a dé trir vao khoan no gbc 300.000.000d6ng nhung ba H khdng nghe nén chi
ciing ba H tinh toan va théng nhat tra vao khoan no gbc ctia mot khoan vay khac 1a
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120.000.000 ddng (khoan vay nay chi va chi B cing ky vay cta ba H), sd tién con lai
80.000.000d4ng thi trir vao no i cta ca hai khoan vay 120.000.000 dong va khoan
vay 300.000.000 dong tinh dén hét ngay 01/4/2017, tir 46 dén nay khong tra duoc 1ai
nita. Nay ba H 1am don khéi kién chi B ra toa, chi d& nghi Toa an trir khoan tién
200.000.000 déng ma chi B dua cho chi dé vao thanh toan cho ba H vao ngay
01/4/2017 vao khoan no gbc 300.000.000 dong, con no lai 100.000.000 dong tién ng
gdc thi tinh toan lai tién 13i theo quy dinh cta phap luat tir ngay vay cho dén nay la
bao nhiéu néu con thiéu thi tra tiép, con thira thi tiép tuc trir 1i vao ng gbc.

Qua trinh lam viéc tai Toa an, chi B, ba H déu céng nhan: chi B cd vay vai
lan tién cua ba H, song tra dén dau ba H gach so dén d6 va cong nhan c6 3 khoan
vay lon:

- Khoan vay 200.000.000 dong vao thang 4/2014, (khodn nay chi B da tra va
thong nhat gach s6).

- Khoan vay 120.000.000 dong (vay 3 1an) vao thang 4 va thang 5/2016 (khodn
vay nay la khoan vay chung co ca hai chir ky nguoi vay la chi B va chi M).

- Khoan vay 300.000.000 dong (1a khodn vay ba H dang khéi kién).

Ba H, chi B, chi M déu dé nghi Toa 4n khong xét dén khoan tién no 120.000.000
doéng ma chi xem xét dén khoan ng 300.000.000 dong ba H dang khai kién.

Ba Vii Thi Song H gitt nguyén yéu cau khoi kién vé khoan tién no gbc, chi B,
chi M, ba H khong thay d6i vé ndi dung di thoa thuan vé phan 1ai xut 13 trir 10i sd
tién 48.937.500 dong vao khoan no gdc 300.000.000ddng, con lai 251.062.500 dong
Ba H yéu cau chi B c¢6 trach nhiém phai thanh toan cho ba.

Tai ban an dan su so tham s6 06/2017/DS-ST ngay 15/11/2017 cua Toa an
nhan thanh phé Sam Son da quyét dinh:

Can ctr vao Diéu 471; Khoan 1 Diéu 474 B6 luat Dan su 2005.

Cin cr vao Diéu 357, Didu 468 Bo luat dan su 2015.

Cian ctr vao khoan 3 Diéu 26, khoan 1 biéu 147, biéu 271, Diéu 273 B luat
T6 tung dan su.

- V& khoan no lai: Chép nhan thoéa thuan cua cac duong su 1a ba H da nhan
121.500.000 dong tién 1ai do chi B, chi M thanh toan dén 01/4/2017, dugc trir di
khoan 14i thoa thuén lai 1a 72.562.500 dong, con lai 48.937.500 ddng théng nhat trir
Ui vao no gdc.

- V& khoan n¢ gdc: Chap nhan yéu cau khoi kién ctua ba Vil Thi Song H vé
khoan tién no gdc, sau khi trir i s6 tién du 13i: Budc chi Nguyén Thi B phai tra cho
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ba Vil Thi Song H sé tién no gbc con lai 12 251.062.500 dong (hai tram ndam mot
triéu Khéng tram sau hai nghin ndm tram dong)

Ngoai ra ban an so tham con quyét dinh v€ an phi dan sy so tham, bién phap
dam bao thi hanh an, quyén khéng cao cua cac duong su.

Sau khi xtr so thdm, ngay 23/11/2017, chi Nguyén Thi B c6 don khang cao véi
noi dung: Cap so tham budc chi phai tra cho ba Vii Thi Song H 251.062.500d 1a
khong c6 can ctr.

Ngay 23/11/2017, Ba Lé Thi M c¢6 don khang cdo véi ndi dung: Cép so tham
budc chi B phai trd cho ba Vii Thi Song H 251.062.500d 1a khong c6 cén ctr, vi toi cd
nho chi B vay chi H cho t6i 300.000.000d nhung da tra 200.000.000d tién gdc nay toi
chi con ng 100.000.000d tién géc; Céach tinh 13i suét 13,5%/mnam la cao dé nghi cép
phuc tham xem xét lai.

Tai phién toa phuc tham, nguyén don khong rat don khai kién, bi don va nguoi
c6 quyén va nghia vu lién quan khong rat khang cao, cac duong su khong thoa thuan
v6i nhau vé viée giai quyét vu an.

DPai dién VKS phat biéu: vé viéc tuan theo phap luat td tung trong qua trinh
giai quyét vu an ciia Tham phan, Hoi dong xét xtr da tuan thu dang quy dinh cta phap
luat, Kiém sat vién Vién kiém sat nhan dan tinh Thanh Hoa dé nghi HO1 déng xét xur
Toa 4n nhan dan tinh Thanh Hoa khong chap nhan khang co cta bi don, ngudi co
quyén va nghia vu lién quan. Can ¢ khoan 1 Diéu 308 Bo luat T tung dan su, gt
nguyén ban an dan sy so tham sd 06/2017/DS-ST ngay 15/11/2017 ctia Toa 4n nhan
thanh phd Sam Son.

Sau khi nghién ctru céc tai li€u cé trong hd so vu an, duoc tham tra tai phién
tda, cin cir vao két qua tranh luan tai phién toa.

NHAN DINH CUA TOA AN:

[1] Xét khang cao cta cac chi Nguyén Thi B va Lé Thi M véi noi dung: Cép so
tham budc chi B phai tra cho ba Vii Thi Song H 251.062.5004 1a khong c6 can ci.

Vé no gdc: Cac duong sy déu cong nhan: Ngay 01/2/2016 chi Nguyén Thi B
c6 ky gidy vay cua ba Vit Thi Song H s tién 300.000.000 dong dé dua cho chi Lé
Thi M. Chi B trinh bay: ngay 01/4/2017 chi da dua cho chi M 200.000.000d vao tra
cho ba H nén nay chi chi ng 100.000.0000d tién gdc va 1di chi chi con phai thanh
toan cho ba H sé tién 1a 51.062.500 dong.

Chi M ciing thng nhat véi ¥ kién cua chi B trinh bay & trén, vi chi M khong
quen biét ba H nén ba H khong cho chi vay tién ma phai vay thong qua chi B, dong



thoi dé nghi Toa an trir khoan tién 200.000.000 dong chi da dua cho ba H vao ngay
01/4/2017 vao khoan ng gbc nhu chi B da dé nghi.

Ba H thira nhan ngay 01/4/2017 ¢ nhan tién 200.000.000d ctia chi B trir vao
khoan ng 120.000.000 dong (vay 3 1an) vao thang 4 va thang 5/2016 (khodn vay nay
la khoan vay chung cé ca hai chir ky nguwoi vay la chi B va chi M). Con 80.000.000d
1a tra 13i khoan no gbc 300.000.0004.

Chi B, chi M ciing d3 thira nhan ba H ciing d4 viét mot gidy nhan tién dua cho
chi M mang vé cho chi B v&i noi dung 1a trir vao khoan ng 120.000.000 déng va cac
khoan lai chua thanh toan.

Nhu vay cac duong sy da ty thoa thuan dung khoan tién nay dé tinh toan tra 1ai
cho khoan vay 300.000.000 dong. Viéc chi B trinh bay dwa cho chi M 200.000.000
ddng vao thanh toan cho ba H khoan ng 300.000.000 ddng, day la thoa thudn riéng
gitta chi M va chi B, chi M khong thuc hién theo ding yéu cau cua chi B thi chi B ¢
quyén lam don khéi kién chi M bang mét vu an khac theo quy dinh cua phap luat.

Tai phién toa ba H thira nhan c6 nhan cta chi M 200.000.000 déng nhung dé
trir vao khoan no 120.000.000 dong va cac khoan 1di chua thanh toan. Khi chi M
mang tién vao tra cho ba H thi chi M théng nhat tra vao khoan vay 120.000.000 dong
va cac khoan 13i chua thanh toan dong thoi cung thong nhat gach s6. Chi M con viét
chét vao s6 cho ba H ¢6 ndi dung thanh toan khoan 120.000.000 dong va cac khoan
1ai tinh dén 01/4/2017. Ba H ciing da viét gidy nhan tién v6i nodi dung thanh toén
khoan vay 120.000.000 dong va 1ai dén 01/4/2017 dua cho chi M. Tai phién toa hom
nay, chi B, chi M ciing khong xuat trinh tai liéu ching ¢t ndo méi dé chting minh 1a
da thanh toan trir vao khoan no 300.000.000d, vi vay cap so tham budc chi Nguyén
Thi B phai tra cho ba Vii Thi Song H 300.000.0004 tién gdc va 13i theo qui dinh cua
phap luat 1a c6 can cur va ding phap luat.

Vé khoan tién no 13i: Qué trinh giai quyét vu an, cac duong sy da di thoa
thuan thong nhat tinh 1i d6i voi khoan vay 300.000.000d, ké tir ngay vay 01/02/2016
cho dén 01/4/2017, Ba H di nhan 121.500.000 dong tién 1ai do chi B, chi M thanh
toan. Sau khi thoa thuan lai vé 13i xuat 1a bang 150% so véi 13i xuat co ban do Ngan
hang nha nudc Viét Nam quy dinh, thoi diém tinh 14i tr ngay 01/2/2016 dén
15/11/2017 14 21 thang 15 ngay, bang 72.562.500 dong, s6 1di con du 1a 48.937.500
ddng, cac duong su théng nhat trir i vao ng gdc. Theo quyét dinh sé 2868 ngay
29/11/2010 ctia Théng dbc ngan hang nha nudce Viét nam quy dinh mic 13i xuét co
ban 14 9 %/nam. Tai khoan 1 Piéu 476 Bo luat dan sy 2005 quy dinh Iai suét vay do
cac bén thoa thuan nhung khong duoc vuot qua 150% cua 13i xuit co ban do ngan



hang nha nudc quy dinh. Do vay viéc tinh 13i cta cap so tham 1a c6 cin cir ding luat
nén khong chép nhan khang cdo cta chi B va chi M vé viéc tinh 14i lai.

Tai phién toa phuc tham, chi B va chi M khong dua ra dugc can ctr gi khac dé
chtng minh cho viéc khang céo cia minh nén khong dugc chip nhan. Cép so tham
chép nhan don khaéi kién ctia cua ba Vi Thi Song H 1a ¢ can ctr dang luat. Nhu vay,
chi Nguyén Thi B phai tra cho ba Vil Thi Song H cac khoan tién sau:

Tién no gde: 300.000.000d

Tién 13i: 72.562.500d

Tong hai khoan 1a: 372.562.500d

Chi B da tra: 121.500.000d

Budc chi Nguyén thi B phai tra tiép cho ba Vii Thi Song H sd tién la:
251.062.500d (hai trim nam mdt triéu khong trim séu hai ngan nam trim dong).

[2] V& an phi dan su phuc thim: Do chi B va chi M khang céo an khong duoc
stra nén phai chiu an phi dan su phuc tham.

Vi cac 1€ trén: Ap dung Khoan 1 biéu 308 Bo luat to tung dan sy, khoan 1
Piéu 29 cia Nghi quyét s6 326/2016/UBTVQHI4 ngiay 30/12/2016 cia Uy ban
thuong vu Quéc hoi quy dinh vé muc thu, mién, giam, thu, ndp, quan 1y va sir dung an
phi va I¢ phi Toa an.

Do cép so tham tuyén 4n chua rd rang nén cap phiic thim stra 4n so tham vé
161 tuyén.

QUYET PINH

Giit nguyén ban an dan su so tham sd 06/2017/DS-ST ngay 15/11/2017 cua
Toa an nhan thanh ph Sam Son.

[1] Ap dung:

- Cén ¢t vao Diéu 471; Khoan 1 Diéu 474 B luat Dan sy 2005

- Can clr vao Diéu 357, Diéu 468 B lut dan sy 2015.

- Can clr vao khoan 3 Diéu 26, khoan 1 diéu 147, diéu 271, diéu 273 B6 luét td
tung dan sy.

[2] Xir: Chip nhéan yéu cau khoi kién cta ba Vit Thi Song H vé viéc budc chi
Nguyén Thi B phai tra cho ba céc khoan tién sau:

Tién ng gde: 300.000.000d

Tién 13i: 72.562.5004

Téng hai khoan 1a: 372.562.500d

Chi B di tra: 121.500.0004d



Budc chi Nguyén thi B phai tra tiép cho ba Vii Thi Song H sd tién la:
251.062.500d (hai trim nam mdt triéu khong tram sau hai ngan nam trim dong)

[3] An phi dan sy phiic thim: Chi Nguyén Thi B va chi Lé Thi M phai chiu
mdi nguodi 300.000d an phi dan sy phic thim, dugc trir tai Bién lai thu s
AA/2016/0003934 ngay 30/11/2017, AA/2016/0003935 ngay 01/12/2017 cua Chi
cuc Thi hanh 4n dan sy thanh phd Sam Son (chi B va chi M da ndp du an phi dan su
phuc tham).

Céc quyét dinh khac ctia ban an so thim khong c6 khang céo, khang nghi co
hiéu luc phéap luat ké tir ngdy hét thoi han khang céo khang nghi.

Ban an phuc tham c6 hiéu lyc phap luat ké tir ngay tuyén an./.

Noi nhgn: TM. HOI PONG XET XU

- TAND c4p cao tai Ha Noi: THAM PHAN- CHU TQA PHIEN TOA
- VKSND tinh ‘Thanh Hoa;
- TAND TP. Sam Son; (Dd ky)

- Chi cuc thi hanh 4n Sam Son;
- Cac duong su;
- Luu hd so.

Hoang Lan Phwong



